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PREFACE  TO  THE  THIRD  EDITION. 


Law  books  are  like  children,  in  that,  if  they  live, 
they  generally  grow.  So  it  is  hoped  that  the  increased 
balk  of  this  edition  will  be  accepted  as  a  normal  symptom 
of  healthy  vitality. 

For  one  considerable  addition  the  Legislature  is  account- 
able ;  inasmuch  as  the  passing  of  the  Agricultural  Holdings 
Act,  1900,  so  largely  altered  the  law,  and  the  procedure 
under  the  Act  of  ISSS,  as  to  necessitate  the  re- writing  of 
that  portion  of  the  treatise  which  deals  with  statutory 
compensation  for  improvements.  Further,  at  the  sugges- 
tion of  the  Author,  a  new  Section,  treating  of  Mineral 
Leases  and  Licences,  has  been  added  to  Chapter  IIL,  and 
the  topic  of  public-house  leases  and  ties  has  been  enlarged 
upon.  And  the  Editor  owns  to  having  felt  and  yielded  to 
a  temptation  to  amplify,  in  some  measure,  what  had 
previously  been  said  on  the  subject  of  Specific  Performance. 

There  has,  besides,  been,  in  the  course  of  the  last  three 
or  four  years,  a  remarkable  number  of  reported  cases  on 
the  much  litigated  question  of  the  construction  of  tenants' 
covenants  to  pay  outgoings  and  the  like.  An  attempt 
has  been  made  in  this  edition,  if  not  to  reconcile,  at 
least  to  tabulate  the  decisions,  which  show  that  the 
verbose  ingenuity  of  landlords'  draftsmen  has  been  pro- 
gressively successful  in  throwing  such  burdens  upon 
tenants.  It  looks,  indeed,  as  if,  in  this  respect — unless 
landlords  become  more  altruistic,  which  is  unlikely,  or 
the    Legislature  interferes,  which    is   more  unlikely,  or 
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intending  tenants  take  the  trouble  to  consider  the  wording 
of  their  instraments  of  tenancy  before  they  sign  them, 
which  is,  perhaps,  the  most  unlikely  event  of  the  three — 
the  tenant^s  lot  will,  in  the  future,  be  not  a  happy  one. 

Several  minor  alterations  have  been  made,  which  it  is 
hoped  will  be  found  to  be  improvements.  For  one  thing, 
quotation  of  the  actual  words  of  material  statutory  provi- 
sions has  in  many  cases  been  substituted  for  a  presentation, 
more  or  less  condensed,  of  the  effect  of  them.  It  is  often 
essential  to  the  practitioner  to  see  exactly  what  this  or 
that  section,  or  portion  of  a  section,  of  a  statute  says ;  and, 
where  that  is  so,  a  paraphrase  may  be  as  odious  as  a 
comparison. 

A  few  very  recent  cases  have  had  to  be  treated  as  Addenda. 
The  most  important  of  these  new-comers  is  WoodaU  v. 
Clifton  (reported  in  the  Times  of  the  24th  of  November, 
1904),  where  it  was  decided,  in  accordance  with  the  view 
indicated  in  this  book,  (page  164),  that  an  option,  in  a 
ninety-nine  years'  lease  of  land,  to  purchase  the  fee  simple 
at  any  time  during  the  term  is  void. 

The  separate  Index  of  Forms  has  in  this  edition  been 
incorporated  with  the  general  Index,  which  has  been  revised 
and  enlarged.  Whether  it  has  been  improved  it  must  rest 
with  users  of  the  book  to  say. 


W.  D.  E. 
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477,  522,  523,  536,  537,  558,  660 

s.  1        587,  538,  542,  543,  558,  560 

s.  2        544,  545,  546,  547,  548,  559 

s.  3        ...         ...         ...         ...         ..'.  555,  556,  562 

Bft    ft  •••  •••  ■•■  ■■•  •••  •••  ••■        OmO 

s.  9        537,  542,  548,  558,  560 

s.  12      ...         ...         ...        ...         ...  542,  553,  555 

First  Schedule    ...         538,  540,  541,  542,  544,  555 
Second  Schedule  544,  546,  547,  548<-552,  560 

1  Edw.  7,  c.  101  (Factory  and  Workshop  Act,  1901),  s.  101  (2)  (8)      ...    396 

2  Edw.  7,  c.  42  (Education  Act,  1902)— 

8«  ^o  (01  «•«  ••.  •••  •••  •••  •••  uD|  89 

8«  *■(/  \^/      •••      •••      ■•■      •••      •■•      •••      •■•     w^ 

3  Edw.  7,  c.  24  (Education  (London)  Act,  1903),  s.  1     33 

4  Edw.  7,  c.  23  (Licensing  Act,  1904)'      364 


cxu 


ADDENDA. 

Page  62,  note  (/;).  Add  a  reference  to  In  the  Goods  of  Pryte^  [1904] 
P.  301  (an  administrator's  title  now  relates  back  to  the  death  with  respect 
to  real  estate  as  well  as  with  respect  to  personalty). 

Paci^e  85,  note  {g).  Add  a  reference  to  Olenwood  Lumber  Co.  y.  Phillips 
(1904),  73  L.  J.  P.  G.  62  (licence  amounting  to  a  demise). 

Page  86,  note  («).  Cf,  Keith  v.  Tioentieth  Century  Club  (1904),  73 
L.  J.  Ch.  545 ;  20  T.  L.  R.  462  (members  of  a  residential  club,  whether 
actually  resident  or  not,  held  to  be  mere  licensees,  and  not  entitled  to  use 
an  ornamental  garden  incloeure). 

Page  132  (^ falsa  demonstratio).  Add  a  reference  to  Mellor  y.  Walmesley^ 
[1904]  2  Ch.  525. 

Page  164,  note  (/).  In  Woodall  v.  Clifton,  The  Tirnes,  24th  November,  1904, 
Warrington,  J.,  held  that  an  option  to  purchase  the,fee  simple  "  at  any  time 
during  the  term,"  contained  in  a  lease  for  99  years,  was  yoid  as  transgressing 
the  rule  against  perpetuities.  See,  too,  an  article  in  the  Solicitors^  Journal 
of  26th  November,  1904  (Vol.  49,  p.  64),  and  the  Law  Journal,  VoL  89, 
p.  644. 

Page  250,  not«  (6).  Add  a  reference  to  Lewis  v.  Baker  (1904),  W.  N.  190 ; 
21  T.  L.  R.  17. 

Page  334,  note  (it).  Millers, Hanooek  was  followed  in  Mantin  v.  Ooitein, 
reported  in  The  IHmes,  16th  November,  1904. 

Page  396,  note  (t).  Add  a  reference  to  Horner  v.  Franklin,  [1904]  2 
K.  B.  877  ;  20  T.  L.  R.  791. 

Pages  514, 521, 522.  Jleynolds  v.  Ashby  atid  Son,  in  the  House  of  Lords,  is 
reported,  [1904]  A.  C,  466. 


CORRIGENDA. 


Page  137,  line  23,  for  "the  prescription  of  a  lost  grant"  read  "the 
presumption  of  a  lost  grant.*' 
Page  278,  8rd  Une  from  bottom, /or  "ix"  read  "six." 
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SECT.  I.— PROPERTY  CAPABLE  OF  BEING  LET. 

General  rule.  In  accordance  with  the  rule  that  whatever  may  be  granted 
for  ever  may  be  granted  for  a  time,  leases  may  be  made  of  all 
kinds  of  interests  and  possessions  (a) ;  not  only  of  corporeal 
hereditaments,  as  land  or  mines  therein  (b),  or  the  surface, 
vesture,  or  herbage  thereof  (c),  or  buildings  thereon  or  parts  of 
such  buildings,  such  as  stalls  or  boxes  at  a  theatre  (d)  ;  but  also 
of  incorporeal  hereditaments,  such  as  a  right  of  common  (e),  a 
manor  (/),  a  ferry  (g),  a  fair  or  market  (ft),  (formerly)  an  advow- 
son  (i) — but  a  lease  of  an  advowson  is  now  prohibited  by  the 
Benefices  Act,  1898  (A*) — a  several  fishery  (Z),  the  exclusive  right 
of  fishing  in  specified  portions  of  a  river  (;n),  estovers  (»), 
tithes  (o),  tolls  (;?),  and  rights  of  shooting  and  sporting  (q)  ; 
of    easements,    such    as    a    right    of    way  (r)  ;    also    of    live 


(«)  Bac,  Abr.  (A.)  639. 

{b)  See  Jfgon  v.  Vivian  (1865), 
L.  R.  1  C.  P.  p.  18 ;  G.  W,  Ry,  v. 
Smith  (187G),  24  W.  R.  443. 

(c)  Co.  Litt.  47  a ;  c/.  Masters  v. 
Oreai  (1888),  20  Q.  B.D.  807,  where 
'  *  the  exclusive  right  to  feed  the 
grass  "  on  certain  land  was  granted ; 
and  see  Cattle  v.  Gamble  (1838),  5 
Bing.  N.  C.  46. 

(d)  Leader  v.  Moody  (1875),  20 
Eq.  145,  152. 

{e)  Sury  v.  Brown  (1623),  Latch. 
99.  See,  as  to  leases  of  wastes  and 
commons,  13  Q^o.  3,  c.  81,  s.  15, 
iv/ra^  p.  64,  note  (r). 

(/)  Gibson  v.  Searl  (1606),  Cro. 
Jac.  84,  176. 

fa)  B.  y,  Nicholson  (1810),  12  East, 
330 ;  Peter  v.  Kendal  (1827),  6  B.  &  C. 
703. 

{h)  Bridgland  v.  Shapter  (1839),  5 
M.  &  W.  375. 

(t*)  Bonsher  v.  Morgan  (1794),  2 
Anst.  404;    Cox  v.  Brain  (1810),   3 


Taunt.  95.  See  Kensey  v.  Langhatn 
(1735),  Cas.  temp.  Talbot,  144. 

(A)  61  &  62  Vict.  c.  48;  see 
sect.  1  (1)  (b). 

(/)  Somerset  v.  Fog  well   (1826),    3 

B.  &  C.  875. 

(w)  Grove  v.  Portal,  [1902]  1  Ch. 
727. 

(n)  Shep.  Touch.  222. 

(o)  Brewer  v.  Bill  (1794),  2  Anst. 
413;  Walker  v.  Wakeman  (1676),  1 
Ventr.  294,  2  Lev.  150,  3  Keb.  595. 
See,  as  to  leases  of  tithes  by  eccle- 
siastical persons,  5  Qeo.  3,  c.  17. 

(2))  Bridgland  v.  Shapter  (1839),  5 
M.  &  W.  375;  Shepherd  v.  Hodsnuin 
(1852),  18  Q.  B.  316.  See  HarHa  v. 
Morrice  (1842),  10  M.  &  W.  260. 

(q)  Gearns  v.  Baker  (1875),  10  Ch. 
355;     West  v.    Hought<yn    (1879),     4 

C.  P.  D.  197 ;  Bird  v.  G,  E.  By.  Co. 
(1865),  19  C.  B.  N.  S,  268. 

(r)  Newmarch  v.  Brandling  (1818), 
3  Swanst.  99. 
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stock  («),  and   other  goods  and  chattels  (t),  as  railway  rolling 
stock  (u). 

Such  offices  as  do  not  concern  the  administration  of  justice, 
bat  only  require  skill  and  diligence,  may,  it  is  said,  be  granted 
for  years;  but  offices  to  which  a  trust  is  annexed,  or  which 
concern  the  administration  of  justice  (^),  and  dignities  and 
honours  (^),  cannot  be  so  granted.  All  alienations  of  pensions 
granted  by  the  Crown  for  military  services  (including,  therefore, 
leases  of  such  pensions)  are  void  {z), 

SECT,  n.— PERSONS   CAPABLE  OF  MAKING   AND   TAKING 

LEASES. 

A.  tenant  in  fee  simple  with  an  indefeasible  estate  has,  as  part  Owner  in  fee. 
of  his  rights  of  ownership,  an  absolute  power  of  granting  leases 
upon  such  terms  as  he  pleases.  A  tenant  in  fee  simple  with  an 
executory  limitation  over,  on  failure  of  his  issue  or  in  any  other 
event,  has  the  powers  of  leasing  conferred  on  a  tenant  for  life  by 
the  Settled  Land  Act,  1882  (a). 

Leases  for  limited  terms,   and  subject  to  the  observance  of  Owners  under 
conditions  and  restrictions,  may  be  granted  or  accepted  by,  or  and  limited 
on  behalf  of,  persons  ordinarily  unable  to  contract,  or  possessing  owners, 
only  a  limited  interest  in  the  demised  premises. 


(1)  Bestrictions  arising  from  Disability. 


I.  infants. 


(a)  Leases  by  or  on  behalf  of  Infants, 

Leases  of  the  property  of  infants  may  be  made  under  the 
Settled  Land  Act,  1882,  the  Settled  Estates  Act,  1877,  and  the 
Infants'  Property  Act,  1880. 


(<)  Spencer's  Ckue  {loS'S),  5  Bep. 
16  b;  Twiyay  v.  Sampson  (1874), 
30  li.  T.  262  ;  Holme  v.  brumkill 
(1877),  3  a  B.  D.  495. 

(0  Bac.  Abr.  (A.)  639  ;  see  Sheffield 
Wapcn  Co.  v.  StraUon  (1878),  48 
^j>  J.  Ct  B.  35 ;  though  it  was  ques- 
tioned by  Collins,  J.,  in  Jones  v. 
Cvmm.  of  In,  Jiec,  [1895]  1  Q.  B. 
-IM,  whether  there  can  be,  strictly 
^penking,  a  lease  of  chattels. 

(u)  AU.'Oen,  v.  (/.  A'.  Jty.  Co. 
<1879),  11  Ch.  D.  449;  Lancashire 
Waggfm  Co,  v.  Nuttall  (1879),  40 
LT.  291. 


(x)  Bac.  Abr.  (A)  639—641 ;  Hej/- 
iieVs  Case  (1612),  9  Rep.  p.  96  b ; 
Howard  v.  Wood  (1679),  2  liev.  245. 
See  also  5  &  6  Edw.  6,  ss.  2,  3. 

iy)  Bac.  Abr.  (A)  642;  Co.  Litt. 
16  b;  ReyneCs  Case  (1612),  9  Bep. 
p.  97  b. 

(2)  Army  Act,  1881  (44  &  45  Vict, 
c.  08),  8.  141  ;  Lloyd  v.  Cheetham 
(1861),  3  Gift.  171.  Assignments  of 
half -pay  wei-e  void  at  common  law : 
Ffarty  v.  Odium  (1790),  3  T,  R.  681  ; 
Lidderdale  v.  H,  of  Montrose  (1791), 
4  T.  B.  248. 

(«)  45  &  46  Vict  c.  38,  infra,  p.  41. 
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Leases  under  Where  an  infant  is  in  his  own  right  seised  of  or  entitled  in 
Land  Act,  possession  to  land  of  any  tenure  (c),  for  the  purposes  of  the 
1882  (J),  8. 59.  Settled  Land  Act,  1882,  the  land  is  settled  land,  and  the  infant 
Sect.  60.  is  deemed  tenant  for  life  thereof.    Where  a  tenant  for  life,  or  a 

person  having  the  powers  of  a  tenant  for  life  under  the  Act  (c2), 
is  an  infant,  or  an  infant  would,  if  he  were  of  full  age,  be  a 
tenant  for  life,  or  have  the  powers  of  a  tenant  for  life  under  the 
Act,  the  powers  of  a  tenant  for  life  under  the  Act  may  be  exer- 
cised on  his  behalf,  (1)  by  the  trustees  of  the  settlement  for  the 
purposes  of  the  Act  (e),  or  if  there  are  none,  (2)  by  such  person 
and  in  such  manner  as  the  Court,  on  the  application  of  the 
guardian  or  next  friend  of  the  infant,  either  generally  or  in 
a  particular  instance  orders  (/).  Thus  whether  the  infant  is 
absolutely  entitled  to  freehold,  copyhold,  or  leasehold  heredita- 
ments, or  whether  he  is  tenant  for  life  or  falls  within  any  of  the 
classes  of  owners  who  have  the  powers  of  a  tenant  for  life  under 
the  Act  (g),  the  powers  of  leasing  (A),  and  of  accepting  surrenders 
and  granting  new  leases  (i),  contained  in  the  Settled  Land  Acts 
may  be  exercised  on  his  behalf.  Where  an  infant  is  entitled  in  fee, 
subject  to  an  executory  limitation  over  in  the  event  of  ddath  under 
twenty-one,  he  falls  within  sect.  51  (1)  (ii)  of  the  Act  of  1882, 
and  the  powers  of  a  tenant  for  life  can  be  exercised  on  his  behalf 
under  sect.  60  (fc) ;  but  where  he  is  only  contingently  entitled 
the  Act  does  not  apply  (Z). 

Where  by  the  settlement  a  power  of  leasing  is  vested  in  any 
other  person  than  the  tenant  for  life,  and  the  tenant  for  life  is  an 
infant,  the  consent  required  under  sect.  56  (m)  must  be  given  by 
the  trustees  of  the  settlement  (if  any)  (n) :  otherwise  by  a  person 


(6)  45  &  46  Vict.  c.  38. 

(c)  ^*  Land  '*  when  used  in  an  Act 
of  Parliament  passed  after  1850  in- 
cludes **  messuages,  tenements,  and 
hereditaments,  houses  and  buildings 
of  any  tenure :  "  Interpretation  Act, 
1889  {52  &  53  Vict.  c.  63),  s.  3.  In 
the  Settled  Land  Act,  1882,  the  word 
**land"  also  includes  incorporeal 
hereditaments  and  an  undivided 
share  in  land:  sect.  2,  sub-sect.  (10)(i). 

(d)  Infra,  p.  47. 

(e)  See  infra,  p.  44,  note  (d). 

(/)  The  apphcation  is 'made  by 
summons  in  Chambers :  S.  L.  Act 
Eules,  1882,  r.  2. 

(g)  Where  the  infant  has  a  limited 
interest  the  power  to  lease  conferred 


by  the  Act  extends  only  to  the  estate 
or  interest  which  is  the  subject  of  the 
settlement  under  which  he  claixos, 
and  the  lease  is  only  binding  on 
persons  claiming  under  such  settle- 
ment :  S.  L.  Act,  1882,  s.  2  (3). 

{h)  Infra,  p.  41. 

(»■)  Infra,  p.  45. 

(h)  Ke  James' 8  S,E,  (1884),  32 W. R. 
898 ;  Re  Morgan  (1883),  24  Ch.  D.  1 14. 

(/)  Re  Home's  S.  E,  (1888),  3S> 
Ch.  D.  84 ;  and,  as  to  sect.  59,  see 
Re  Wells  (1883).  31  W.  R.  764 ;  Re 
Greetwille  Estate  (1883),  11  L.  R.  Ir. 
138 ;  Re  Powell  (1884),  W.  N,  67. 

(m)  Infra,  p.  45. 

(/i)  Re  D,  of  Netucastle's  EstaUs^ 
(1883),  24  Ck  D.  129. 


sect.il]  persons  capable  of  making  and  taking  leases. 


appointed  by  the  Court  under  sect.  60,  but  in  this  latter  case  the 
notice  required  by  sect.  45  need  not  be  given  (o). 

The  Settled  Estates  Act,  1877  (p),  enables  a  tenant  for  life,  Leases  under 
and  certain  other  classes  of  limited  owners,  when  entitled  in  E8tote"l^L 
possession,  to  grant  leases  for  twenty-one  years  without  appli-  1877. 
cation  to  the  Court,  and  it  confers  a  more  extensive  power  of 
leasing  with  the  sanction  of  the  Court  {q).     Under  sect.  49  all  Sect.  49. 
powers  given  by  the  Act,  and  all  applications  to  the  Court,  and 
consents  to  and  notifications  respecting  such  applications,  may 
be  executed,  made,  or  given  by,  and  all  notices  under  the  Act 
may  be  given  to,  guardians  on  behalf  of  infants  (r),  save  that  in 
the  case  of  an  infant  tenant  in  tail  no  application  to  the  Court 
or  consent  to  or  notification  respecting  any  application  is  to  be 
made  by  any  guardian  without  the  special  direction  of  the  Court. 
The  scope  of  the  Act  was  extended  by  sect.  41  of  the  Convey- 
ancmg  Act,  1881  (s),  which  enacts  that  where  a  person  in  his 
own  right,  seised  of  or  entitled  to  land  {t)  for  an  estate  in  fee 
simple,  or  for  any  leasehold  interest  at  a  rent,  is  an  infant,  the 
land  shall  be  deemed  to  be  a  settled  estate  within  the  Settled 
Estates  Act,  1877.     The   section  applies   where  an   infant   is 
entitled  contingently  only,  e.g.,  on  attaining  twenty-one  {u). 

Where  an  infant  is  seised  or  possessed  of  or  entitled  to  any  Leases  under 
land  in  fee  or  in  tail  (x),  or  to  any  leasehold  land  for  an  absolute  Property  Act 
interest,  the  Court  can  sanction  leases  to  extend  beyond  majority  1830,  s.  17. 
under  the  Infants'  Property  Act,  1830  (t/).     And  where,  in  the 
absence  of  disability,  a  renewal  of  a  lease  might  be  compelled, 
the  infant,  or  his  guardian  in  his  name,  may,  by  the  direction  of 
the  Court,  accept  a  surrender  and  grant  a  new  lease  (^).     For 


(0)  Re  Countess  of  DiuUey^s  Con- 
tract  (1887),  35  Ch.  1).  338. 

(p)  40  &  41  Vict.  c.  18. 

(7)  Infra,  iip.  48,  49. 

[r)  It  has  beeu  held  that  a  special 
^oaidian  must  be  appointed  by  the 
Court  to  consent  on  behalf  of  an 
infant  incumbrancer:  Bt  Caddick 
(1859).  7  W.  R.  334;  Re  James  (1868), 
L.  B.  5  Eq.  334.  See  Re  Marquis  of 
Salisbunj  (1876),  2  Ch.  D.  p.  39. 

is)  44&45  Vict  c.  41. 

(t)  "  Land  "  in  this  Act  **  includes 
i^na  of  any  tenure,  and  tenements 
and  hereditaments,  corporeal  and 
incorporeal,  and  houses  and  other 
buildmgs;  also  an  undivided  share 
in  land :"  sect.  2  (ii). 


(a)  Re  Liddell  (1883),  31  W.  K. 
238 ;  Re  Sparrow's  Estate,  [1892]  1 
Ch.  412. 

(x)  Re  Spenser's  Estates  (1867),  37 
L.  J.  Ch.  18;  Re  Letchford  (1876), 
2  Ch.  D.  719;  Re  Clark  (1866),  L.  K. 
1  Ch.  292.  Cy.  Re  Evam  (1835),  2  Mv. 
&  K.  318;  Ex  parte  Legh  (1846),  lo 
Sim.  445. 

(y)  11  Geo.  4  &  1  Will.  4,  c.  65; 
Anstey  v.  Hohsoii  (1853),  1  Sm.  &  G. 
505.  As  to  setting  aside  a  lease  so 
granted,  see  Seatau  v.  Stauiland 
(1862),  4  Giff.  61. 

(z)  Sect.  16.  See  sects.  20  and  21 
as  to  payment  and  application  of 
fines,  and  sect  31  as  to  validity  of 
surrenders,  &c.,  made  under  the  Act. 
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Leasee  not  hi 
porsuaaoe  of 
stntates. 


practical  purposes  this  Act  has  been  superseded  by  the  other 
Acts  mentioned  above  (a). 

The  sovereign  may,  during  minority,  grant  a  valid  lease  (b). 
An  infant  above  the  age  of  fifteen,  seised  in  fee  of  lands  subject 
to  the  custom  of  gavelkind,  may  make  a  lease  of  such  lands  for 
life,  by  livery  of  seisin  made  in  person  and  not  by  attorney  (r). 

A  lease  granted  by  an  infant,  otherwise  than  under  this  pre- 
rogative, or  custom,  or  the  provisions  of  the  above-mentioned 
statutes,  is,  as  a  general  rule,  not  void,  but  voidable,  and  it  may 
be  avoided  by  him  on  attaining  his  majority  ((£),  or  by  his  heir, 
if  he  dies  before  that  event  {e)  ;  though  if  the  lease  is  granted 
fraudulently  by  the  infant,  and  a  fine  has  been  paid  for  it,  the 
lease  will  only  be  set  aside  on  the  terms  of  the  infant  repaying 
the  fine  (/).  A  lease  arranged  before  the  coming  of  age,  but 
executed  afterwards,  will  be  set  aside  if  the  lessor  had  no 
opportunity  of  applying  his  adult  judgment  (g). 

Where,  however,  the  lease  is  necessarily  to  the  prejudice  of 
the  infant,  it  may  be  that  it  is  void  (h) ;  hence  it  has  been 
doubted  whether  a  lease  reserving  no  rent,  or  a  nominal  rent 
merely,  is  not  absolutely  void,  because  then,  as  it  is  said,  there 
is  no  semblance  of  benefit  to  the  infant  (i).  But  the  test  is  not 
conclusive,  for  a  lease  without  rent  to  try  title  under  the  old 
practice  in  ejectment  was  allowed  to  be  beneficial  (k).  On  the 
other  hand,  it  has  been  said  that  the  infant  cannot  avoid  a  lease 
which  is  for  his  benefit  (/),  but  this  again  seems  to  be  incorrect. 
In  all  cases  the  infant  has  at  least  an  election  whether  to  avoid 


(a)  For  the  practice  under  the  Act 
of  1830,  see  Seton,  6th  ed.  pp.  1029— 
1033;  B.  S.  C.  Old.  55,  r.  2  (9). 

(6)  Case  of  the  IhtcJiy  of  Lancaster 
(1562),  Plowd.  217.  See  AJcork  v. 
Co4}ke  hS29),  5  Bing.  p.  352. 

(c)  Eobineon  on  Gavelkind,  5th 
ed.  166.  A  feoffment  made  under  a 
custom  by  an  infant  is  excepted  fi*om 
8  &  9  Vict.  c.  106, 8.  3,  and  therefore 
need  not  be  evidenced  by  deed* 

id)  Co.  Litt.  308  a;  Zotich  v.  Par- 
8(m8  (1765),  3  Burr.  p.  1806;  Slatipr 
V.  Brady  (1863),  14  Ir.  C.  L.  R.  61 ; 
Siatar  v.  Trimble  (1861),  ib.  342, 
351 ;  Bac.  Abr.  (B.)  643;  1  Rol.  Abr. 
729  D,  pi.  2 ;  Williaim  v.  TajHrefl 
(1892),  8T.  L.  R.  241. 

{e)  Co.  Litt.  45  b ;  4  Cmise's  Digest, 
69. 


{/)  Earou  v.  Nicholas  (1733),  1 
De  G.  &  S.  118.  In  general,  it 
seems,  a  fine  would  not  be  repay- 
able :  see  cases  cited  i»/m,  p.  10. 

{g)  Say  v.  Bar^vick  (1812),  1  V.  & 
B.  195.  Cf,  Aylward  v.  Kearney 
(1814),  2  Ball  &  B.  p.  478. 

(/i)  8ec  Simpson  on  Infants,  2nd 
ed.  p.  9. 

(i)  Humphreston* s  Case  (1574),  2 
Leon.  216;  Lane  v.  Cowper  (1575), 
Moore,  p.  lOo.  See  the  observations 
of  Lord  Ellenborough  in  Bay  lis  v. 
Dijieley  (1815),  3  M.  &  S.  n.  481. 

(Ar)  Barnes  v.  Machin,  Woy,  130; 
Zofich  V.  ParsouSy  siqira ;  Bac.  Abr. 
(B.)  643. 

(/)  Per  Buller,  J.,  in  Madden  v. 
White  (1787),  2  T.  R.  p.  161. 
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the  lease  or  no  {m).  Assuming  that  a  lease  by  an  infant  may 
be  void,  it  seems  that,  in  order  to  prevent  this  result,  it  is  noc 
essential  that  the  rent  reserved  should  be  the  best  (n) . 

If  there  is  no  rent  reserved,  the  infant  can,  it  seems,  get  rid  Avoidance  of 
of  the  lease  during  minority  (o),  but  otherwise  not  till  he  attains 
twenty-one  (p) ;  and  if  the  lessee  is  then  in  possession,  the  lessor 
who  desires  to  avoid  the  lease  must  manifest  his  intention  by 
some  act  of  notoriety,  as  ejectment,  entry,  demand  of  possession, 
or  the  like ;  or  must,  at  the  least,  give  notice  (q).  The  execution 
by  him  of  a  new  lease  of  the  same  premises  to  another  person 
will  not  necessarily  divest  the  estate  created  by  the  former 
demise  (r).  Moreover,  the  avoidance  must  take  place  within  a 
reasonable  time  of  the  infant  attaining  twenty-one,  and  in 
considering  what  is  a  reasonable  time,  the  question  whether  or 
DO  he  was  aware  of  his  right  to  repudiate  is  not  to  be  taken  into 
account  («). 

If  the  lessor,  after  attaining  his  majority,  accepts  rent,  whether  Confirmation, 
(it  would  seem)  due  before  or  after  that  event  {t),  or  otherwise 
either  verbally  (u),  or  by  deed  (a;),  recognizes  the  lease  as  sub- 
sisting, he  formerly  could  not,  and,  notwithstanding  the  Infants' 
Belief  Act,  1874  (^),  it  is  conceived  that  he  still  cannot,  subse- 
qaently  avoid  it,  and  such  confirmation  relates  back  to  the  date 
of  the  lease  {z). 


(w)  Kdset/s  CVM<f(1614),  1  Brown- 
low,  120.  For  other  references  to 
this  case,  see  infra,  p.  9. 

(/i)  SlaUir  V.  Brady  (1863),  14 
Ir.  C.  L.  E.  p.  65. 

(«)  Slator  V.  Trimble  (1861),  14 
Ir.  C.  L.  R.  p.  357. 

(p)  Bac.  Abr.  (B.)  643;  Slator  v. 
Trimhlt  (1861),  14  Ir.  C.  L.  R.  pp. 
352, 356,  per  O'Brien  and  Hayes,  JJ . 
But  see  remarks  of  Parke,  B.,  in 
AW/i  WesUrji  Ry,  Co.  v.  M'Michael 
11850),  5  Ex.  p.  124. 

(q)  SUUor  V.  Jirady  (1863),  14 
Ir.  C.  L.  B.  p.  66. 

(r)  Slator  Y.  Brady  (1863),  ib.  p.  65. 
But  see  Inman  v.  luman  (1873),  15 
Eq.  260. 

(«)  Carter  v.  S'ilber,  [1892]  2  Ch. 
278,  see  pp.  284,  288  ;  aif.  sub  nom, 
t:dHMrds  V.  Carter,  [1893]  A.  C.  360. 

(t)  A$hfteld  V.  Ashfield  (1627),  Sir 
W.  Jone«,  157,  Noy,  92,  Latch.  199; 
iimith  V.  Low  (1739),  1  Atk.  489; 
%/w  V.  Bineley  (1815),  3  M.  &  S. 


p.  481 ;  Slator  v.  Trimble  (1861),  14 
Ir.  0.  L.  R.  p.  352. 

(f()  As  by  saying  to  the  lessee, 
**(xod  give  you  joy  of  it:"  Anon. 
(1588),  4  Leon.  4,c.  15. 

(x)  E.g,y  by  mortgaging  the  land 
to  the  lessee  by  deed  refening  to  the 
lease:  SU/ry  v.  Johnson  (1837),  2 
Y.  &  C.  Ex.  586,  607. 

(y)  37  &  38  Vict.  c.  62,  s.  2. 
Although  the  section  has  been  held 
to  be  applicable  to  contracts  of  everj- 
kind  entered  into  during  infancy 
(Coxhead  v.  MiUlins  (1878),  3  C.  P.  D. 
439),  it  is  considered  that  it  would 
not  apply  to  a  timnsaction  which  in 
not  a  mere  contract,  but  the  creation 
of  an  estate  or  interest ;  or  the  lessee 
might  contend  that  the  acts  of  con  - 
firmation  amounted  to  a  new  con- 
tract (see  Northcote  v.  Dotighty  (1789), 
4  C.  P.  D.  385). 

(z)  SlaPn^  V.  Trimble  (1861),  14 
Ir.  C.  L.  R.  p.  353. 
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Leases  by 
guard  ians. 


The  lease  of  an  infant,  to  be  good,  must  be  his  personal  act. 
If  he  appoints  an  agent  to  make  the  lease,  it  does  not  bind  the 
infant,  nor  is  the  infant's  ratification  of  such  lease  binding  (a). 

The  lessor  may  sue  for  rent  during  his  infancy  {b),  but  if  he 
avoids  the  lease  on  attaining  twenty-one  he  cannot  recover 
arrears  of  rent  as  rent  due  under  the  lease.  Apparently  he 
must  claim  them  as  damages  in  an  action  of  trespass  (c). 

The  lessee  can  in  no  case  avoid  the  lease  on  account  of  the 
infancy  of  the  lessor  {d). 

Of  the  various  classes  of  guardians  it  is  sufficient  to  mention 
guardians  by  nature  and  for  nurture,  guardians  in  socage,  testa- 
mentary guardians,  guardians  by  statute,  and  guardians  appointed 
by  the  Court.  Guardianship  by  nature  and  for  nurture  belong 
in  the  first  instance  to  the  father,  the  one  extending  to  the  age 
of  twenty-one  and  the  other  to  fourteen,  but  they  give  no  more 
than  the  custody  of  the  person  of  the  infant  (e) ;  consequently 
the  guardian  cannot  create  any  tenancy  of  the  infant's  lands 
except  perhaps  leases  at  will  (/).  Guardian  in  socage  {g)  has 
an  interest  as  well  as  an  authority,  and  can  make  a  lease  which 
will  be  good  as  long  as  the  guardianship  lasts — that  is,  till  the 
infant  attains  fourteen  {h).  After  the  infant  has  attained  that 
age,  the  lease  so  made  is  not  void  but  voidable,  and  the  infant 
may  then  (subject  to  the  possible  effect  of  the  Infants'  Belief 
Act,  1874  (?) ),  by  acceptance  of  rent  or  other  act  of  confirmation, 
make  the  lease  good  and  not  voidable  (A;).  A  testamentary 
guardian  under  12  Gar.  2,  c.  24,  has  all  the  powers  of  a  guardian 
in  socage,  the  period  of  guardianship  being  extended  to  twentj-- 
one  {I) ;  consequently  he  can  lease  for  the  minority  of  the  ward  (in) . 
And  the  powers  of  guardians  under  the  Guardianship  of  Infants 
Act,  1886  (n),  are  the  same.     Guardians  appointed  by  the  Court 


(a)  Per  Parke,  B.  in  Doe  v.  Jioberta 
(1847),  16  M.  &  W.  p.  781. 

{b)  Smith  V.  Bcnuin  (1669),  1  Mod. 
25. 

(c)  Slaior  v.  Trimhie  (1861),  14 
It.  0.  L.  R.  p.  352. 

(d)  Zouch  V.  Paraom  (1765),  3  Burr, 
p.  1806;  tiI(tU)r  v.  Brady  (1863),  14 
Lr»  C.  L.  K.  p.  66 ;  Forrester's  (\i8e 
(1662),  1  Sid.  41. 

(e)  n,  V.  Sfierrt'iKjtm  (1832),  3  B.  & 
Aa.  714. 

('/)  Ptgot  V.  Garuish  (1599),  Cro. 
Ehz.  678,  734. 


{y)  Litt  8.  123. 

(^)  Eyre  v.  Shaftesbury  (1722),  2 
P.  W.  p.  122;  Wade  v.  Baker  (16JI7), 
1  Ld.  Eaym.  131 ;  H,  v.  Oakley  (1809), 
10  East,  491 ;  R,  v.  Sutton  (1835),  3 
A.  &  E.  p.  613. 

(«)  Supruy  p.  7,  note  (y), 

(k)  Bac.  Abr.  (I.  9)  784. 

(/)  Bedell  v.  Constable  (1665), 
Vaughan,  179. 

(m)  Shaw  v.  Shaw  (1788),  Yern.  & 
Scriv.  607. 

(«)  49  &  50  Vict.  c.  27. 
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are  said  to  be  in  the  nature  of  receivers  only  (o),  and  they  cannot 
grant  leases  without  the  sanction  of  the  Court  (j))- 

(b)  Leases  to  Infants. 

In  cases  where  an  infant  is  entitled  (a)  to  any  lease  for  life  or  Renewal 
lives  or  for  any  term  of  years  either  absolute  or  determinable  jnf^*' 
upon  the  death  of  one  or  more  persons  or  otherwise,  the  Court  Property  Act, 
may,  on  the  application  of  the  infant  or  of  his  guardian  or  other  ' " 

person  on  his  behalf,  order  the  infant,  or  his  guardian,  or  a 
person  appointed  by  the  Court  in  the  place  of  the  infant,  by  deed 
to  surrender  the  lease  and  accept  in  its  place  a  new  lease  or 
leases  of  the  premises  comprised  in  the  surrendered  lease  for 
such  number  of  lives,  or  for  such  term  or  terms  of  years  deter- 
nrinable  upon  such  number  of  lives,  or  for  such  term  or  terms  of 
years  absolute  as  were  mentioned  in  the  surrendered  lease,  or 
otherwise  as  the  Court  shall  direct.  The  Palatine  Courts  of 
Lancaster  and  Durham  have  jurisdiction  for  the  above  purpose 
in  their  respective  localities  («). 

Leases  granted  to  infants  may  be  avoided  by  them  at  majority ;  Leases  to 
and  if  the  lessee  then  disaflBrms  the  lease,  it  has  been  said  that  under  statute, 
he  will  avoid  payment  of  the  arrears  of  rent  previously  incurred  (t), 
unless  the  occupation  of  the  premises  can  be  brought  under  the 
head  of  necessaries  (w).  It  was  held,  however,  in  Blake  v.  Con- 
cannon  (x),  upon  an  examination  of  Ketsey's  Case  (t),  that,  though 
the  repudiation  of  the  lease  puts  an  end  to  the  contract,  the 
legfiee  remains  liable  for  rent  accruing  in  respect  of  actual  occu- 
pation during  infancy  {y).  On  the  other  hand,  if  the  lessee  con- 
tinues to  occupy  the  demised  premises,  and  does  not  signify  his 
intention  to  avoid  the  lease  within  a  reasonable  time  (z),  after 


{o)  Per  Pattes<3n,  J.,  in  K,  v.  Huttou 
(1^35),  3  A.  &  E.  p.  608. 

{V)  1  Piatt  on  Leases,  380.  See 
»»/ra,  p.  72. 

\q\  It  is  sufficient  if  he  is  bene- 
ficially entitled:  Re  ariffitha  (1885), 
29  Ch.  D.  248.  If  he  is  part  owner, 
the  consent  of  the  co-owner  is 
required:  Betty  v.  Humphries  (1875), 
It.  fi.  9  Eq.  p.  347. 

(r)  11  Geo.  4  &  1  WiU.  4,  c.  65. 

(t)  See  also  sects.  14,  15.  As  to 
the  practice  on  applications  under 
the  Act.  see  B.  S.  C.  Ord.  55,  r.  2  (9); 
Seton,  6th  ed.  p.  1029.    . 

(O^Bac.  Abr.  "  Infancy,  and  Age  " 


(I.)  376;  Ketsrifs  Case  (1614),  Cro. 
Jac.  320;  S,  C  snh  uom,  Kirton  v. 
Elliott,  2  Bulstr.  69, 1  Brownlow,  120, 
1  Eoll.  Abr.  731  ;  Lempriere  v.  Louyc 
(1879),  12  Ch.  I).  675. 

(m)  Lowey.  Griffith  (1835),  1  Scott, 
458;  Crispy.  C7i«/r/a7/ (1794),  cited 
1  B.  &  P.  p.  340 ;  Lempriere.  v.  Lamje 
(1879),  12  Ch.  I).  675. 

{:x\  (1870),  4  Ir.  R.  C.  L.  323. 

W)  ^'f'  ^'  ^*f  Buckinghamshire  v. 
Drury  (1761),  2  Men.  p.  72;  Mahm 
V.  O'FarreU  (1847),  10  Ir.  L.  R.  527. 

(z)  Carter  v.  Hither,  [1892]  2  Ch. 
278 ;  aff.  suh  utmi.  Kdwards  v.  CarU-r, 
[1893]  A.  C.  360.     See  per  Dalks,  J., 
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•  attaining  his  majority,  he  fornxfirlji^  became  liable  to  pay  the  rent 

(including  arrears  accrued  during  his  minority  (a) ),  and  to  per- 
form all  the  other  obligations  attached  to  the  estate  (6).  The 
repudiation  should  be  by  express  notice,  unless  the  lessor  has  by 
his  conduct  waived  notice  (c).  Where  a  lease  devolves  upon  an 
infant  by  operation  of  law  and  he  does  not  disclaim,  he  is  liable 
for  rent  during  infancy  (t/),  and  the  rent  may  be  distrained 
for  («). 

Inasmuch  as  the  liability  for  rent  is  an  incident  of  the  estate, 
and  since,  in  the  absence  of  avoidance  of  the  lease,  the  estate 
remains  vested  in  the  lessee,  it  is  conceived  that  the  above  cases 
as  to  liability  for  rent  still  correctly  state  the  law,  notwith- 
standing the  provisions  of  the  Infants'  Belief  Act,  1874  (/). 
The  lessee,  however,  would  not  be  directly  liable  on  the 
covenants  in  the  lease,  though  it  would  probably  be  open  to 
the  lessor  to  exercise  his  right  of  re-entry  for  breach  of  covenant. 
Where  a  contract  is  set  aside  under  the  Infants'  Belief  Act,  the 
infant  cannot  recover  any  money  actually  paid  under  it  for 
benefits  received  by  him  {g) ;  and,  generally,  where  an  infant 
avoids  a  lease,  the  test  whether  he  can  recover  a  premium  or 
other  money  paid  for  it  depends  on  whether  he  has  derived  any 
real  advantage  (/t).  If,  for  instance,  he  has  occupied  under  the 
lease,  he  cannot  recover  the  premium  (i) ;  if  he  has  got  no 
advantage,  he  can  (/c).  A  lease  obtained  by  an  infant  on  a 
representation  that  he  was  of  full  age  will  be  declared  void  on 
the  application  of  the  lessor,  but  he  cannot  both  claim  to  have 
the  lease  declared  void  and  to  make  the  defendant  liable  for  use 
aud  occupation  (Z). 
Adoption  of         In  a  recent  Scottish  case(?n),  a  question  having  arisen  as  to 

lease. 

ill  Holmes  v.  Bloyff  (1817),  8  Taunt,  supra,  p.  7. 

p.  39;  Doe  v.  Smith  (1788),  2  T.  R.  (//)   yal^ftthu  v.  Canali  (1889),   24 

436;  Dubh'n  and  Wicklow  By,  Co,  v.  Q.  B.  J),  166. 

yy/ocA:  (1852),  8  Ex.  181.  (h)  Flamiltou  v,  Vaughan-SJierriu, 

■    (a)  Ketsey's  Case,  stqyra;  Bac.  Abr.  <tr..  Co,,  [1894]  3  Ch.  589. 

(B.)  643.      Cf,  Evelyn  v.  Chichester  (t)  7/o/ww?«v.iy%flr  (1818),  8  Taunt. 

(1765),  3  Burr.  1717.  508.     See   Wilson  v.   Kearse  (1801), 

{h)  North     Western-    liy,     Co,     v.  Peake,   Add.    Cas.    196 ;    Ex   parte 

3f'JlficAae/(1850),  5Ex.p.  124;  Mahon  Taylor  (1856),  8  D.  M.  &  G.  254. 

V.  r/i'Virre// (1847),- 10  Ir.  L.  R.  527.  (k)  dtrpe  \,    Overton    (1833),     10 

(c)  Holvxes  V.  Bloiiy  (1817),  STaimt.  Bing.  252 ;  Ei^ett  v.  Wilkins  (1874), 

35.  29  L.  T.  846. 

(r/)  Kelley  v.    Coote   (1856),    5  Ir.  (/)  LeinpHere  v.  Lange  (1879),   12 

C.  L.  Hep.  469.  Ch.  D.  675. 

(c)  CW7)?/«CV/«e(1612),  9Hep.  85  a.  (w)    Lord    Advocate    v.    Wemy99, 

{/)  37   *&    38  Vict.   c.   62.      See  [1900]  A.  0.  48. 
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the  right  of  an  infant  proprietor  of  estates  adjoining  the  sea  to 
work  the  coal  below  low-water  mark,  his  trustees,  without  the 
concurrence  of  the  infant,  entered  into  an  arrangement  with  the 
Crown  y  as  part  of  which  they  accepted  a  lease  from  the  Grown  of 
all  the  coal  below  low-water  mark.  When  the  infant  came  of 
age,  he  accepted  from  the  trustees  an  assignment  of  the  lease, 
and  for  14  years  worked  the  coal  as  tenant  under  the  lease. 
While  so  acting,  he  was  unaware  that  he  had  proprietary  claims 
to  some  of  the  coal  below  low- water  mark.  But  it  was  held  by 
the  House  of  Lords  that  his  acts  subsequent  to  his  coming  of 
age  had  debarred  him  from  challenging  the  lease. 

II.   LUNATICS. 

Leases  on  behalf  of  lunatics  are  made  or  taken  under  the 
Lunacy  Act,  1890.  For  the  case  of  a  lunatic  limited  owner 
provisions  are  made  by  the  Settled  Land  Act,  1882,  and  the 
Settled  Estates  Act,  1877  (n). 

Under  the  Lunacy  Act,  1890  (o),  the  Judge  in  lunacy  (j))  may  Leases  under 
authorize  the  committee  of  the  estate  of  a  lunatic  (q) :  (1)  to  ^^^^l i2q' 
grant  leases  (r)  of  any  property  of  the  lunatic  for  building,  agri- 
culturaly  or  other  purposes;  (2)  to  grant  leases  of  minerals 
forming  part  of  the  lunatic's  property,  whether  the  same  have 
been  already  worked  or  not,  and  either  with  or  without  the 
surface  or  other  land;  (8)  to  surrender  any  lease  and  accept 
a  new  lease  (s) ;  and  to  accept  a  surrender  of  any  lease  and 
grant  a  new  lease  (f).  By  sect.  116  these  statutory  powers  are 
applied  not  only  to  lunatics  so  found  by  inquisition  but  also  to 
certain  other  classes  of  persons  who  are  mentally  incapable  (it), 


(n)  Infra,  pp.  12, 13. 

(o)  53  &  54  Vict  c.  5.  The  Act 
fli)es  not  extend  to  Ireland  (sect.  2} ; 
for  Ireland  see  Lunacy  Begulation 
(Iwland)  Act,  1871  (34  &  35  Yict. 
c.  22). 

(p)  See  sect.  108. 

(y)  As  to  a  lunatic  tenant  in  tail, 
see  sect.  122  (1).  The  Court  in 
giving  directions  to  the  committee 
will  do  what  a  just  and  reasonable 
owner  would  do :  Be  Wynne  (1872^, 
7  r%.  229.  As  to  the  committee  s 
liability  if  he  lets  without  the  autho- 
rity- of  the  CJourt,  see  Rt  Wilkina 
(1W2),  6  Jur.  308. 

(r)  Including   under-leases,    sect. 


341 ;  but  not,  apparently,  a  leaf«  of 
an  easement:  Be  Arnott  (1891),  35 
Sol.  Joum.  623. 

{s)  As  to  fines  on  such  renewal, 
see  sect.  122  (3). 

{t)  See  sect.  121 ;  and  as  to  fines, 
premiums,  &c.,  received  on  a  grant 
or  renewal  of  a  lease,  see  sect.  123  (2). 
As  to  executing  powers  of  leasing 
vested  in  a  lunatic  (including  a  statu- 
tory power:  Bp  Sa/t,  [1896]  1  Ch. 
117),  see  sect.  120  (h),  (1);  and  where 
the  power  is  vested  m  tne  lunatic  as 
trustee  or  guardian,  sect.  128;  Be  X,^ 
[1894]  2  Ch.  415. 

(u)  As  to  mental  incapacity  arising 
from  disease  or  age,  see  BeX.,  [1894] 
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Terms 
of  lease, 
sect.  122(2). 


Jurisdiction. 


Settled  Land 
Act,  1882, 
s.  62. 


and  in  the  case  of  lunatics  not  so  found  they  are  exercisable 
by  such  person,  in  such  manner,  and  with  or  without  security, 
as  the  Judge  directs. 

Leases  authorized  to  be  granted  and  accepted  by  or  on  behalf 
of  a  lunatic  under  the  Act  may  be  for  such  number  of  lives 
or  such  terms  of  years,  at  such  rent  and  royalties,  and  subject 
to  such  reservations,  covenants,  and  conditions  as  the  Judge 
approves,  and  a  lease  may  be  authorized  in  pursuance  of  a 
previous  contract  with  the  committee,  although  not  made  subject 
to  the  sanction  of  the  Judge  (;r). 

Subject  to  the  rules  in  lunacy  the  jurisdiction  of  the  Judge  in 
lunacy  as  regards  administration  and  management — including, 
therefore,  both  the  authorizing  and  the  approval  of  the  terms  of 
leases — ^may  be  exercised  by  the  Masters  (2/).  The  Bules  in 
Lunacy,  1893  {z)y  provide  that  when  an  order  is  made  authorizing 
a  lease  of  a  lunatic's  property,  the  Masters  shall  settle  a  proper 
lease  in  pursuance  of  the  order,  and  their  allowance  of  the  lease 
when  settled  shall  be  sufficiently  authenticated  by  the  seal  of  the 
Masters'  office :  and  the  committee  of  the  estate  shall  in  the 
name  and  on  behalf  of  the  lunatic  execute  the  lease  when  allowed 
upon  the  intending  lessee  executing  a  counterpart  thereof  (a). 

Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Act,  1882  (6),  is  a  lunatic 
so  found  by  inquisition,  the  committee  of  his  estate  may,  in  his 
name  and  on  his  behalf,  under  an  order  of  the  Judge  in  lunacy  (c), 
exercise  the  powers  of  a  tenant  for  life  under  the  Act  (rf) ;  and  an 
order  may  be  made  on  the  petition  of  any  person  interested  in 
the  settled  land  or  of  the  committee.  The  jurisdiction  given  by 
this  section  is  expressly  confined  to  cases  where  the  person  has 
been  found  a  lunatic  by  inquisition  and  a  committee  appointed  ; 
but  the  powers  of  leasing  conferred  by  the  Act  of  1882  can 
be  exercised  on  behalf  of  the  lunatic  by  the  committee  acting 
with  the  authority  of  the  Judge  under  sect.  120  (h)  of  the  Lunacy 
Act,  1890,  and  hence  they  can  be  exercised  also  in  the  case  of 


2  Ch.  415;  as  to  proof  of  unsound- 
ness of  mind:  lit  Lees  (1884),  26 
Ch.  D.  496;  as  to  ascertaining  the 
value  of  the  lunatic's  pi*oi)ertv  :  lie 
Faircloth  (1879),  13  Ch.  D.  307. 

(r)  lie  iri/«»e(1872),  7  Ch.  229. 

ly)  Lunacy  Act,  1891  (54  &  do 
Vict.  c.  27),  8.  27  (I). 


(2)  Rule  10. 

(a)  See  Lunacy  Act,  1890,  s.  124. 
Of,  jMurrie  v.  Leea  (1881),  7  A  pp. 
Cas.  19. 

(b)  45  &  46  Vict.  c.  38. 

(c)  i!f.  sect.  108  of  the  Lunacy 
Act,  1890. 

(ti)  Infra  J  p.  41. 


SECT,  n.]  PERSONS  CAPABLE  OF  MAKING  AND  TAKING  LEASES.  1 3 

the  persons  mentioned  in  sect.  116  {e)  by  the  person  appointed 
by  the  Judge  (/).     Where  an  infant  is  of  unsound  mind,  but  is' 
not  a  lunatic  so  found,  the  powers  of  the  Act  of  1882  can  be 
exercised  on  his  behalf  under  sects.  59  and  60  (g). 

When  a  committee  proposes  to  effect  a  grant  of  a  lease  under 
sect.  62,  he  must  see  that  there  are  trustees  for  the  purposes  of 
the  Act  of  1882,  or,  it  necessary,  procure  their  appointment  (h), 
and  he  must  obtain  the  sanction  of  the  Judge  in  lunacy  before 
serving  them  with  notice  under  sect.  45  (i). 

Provision  is  also  made  by  the  Settled  Estates  Act,  1877  (/r).  Settled 
for  the  exercise  on  behalf  of  lunatics  of  the  powers  conferred  by  1377  g  4^, 
that  Act  ({)•  All  powers  given  by  the  Act,  and  all  applications 
to  the  Court  under  the  Act,  and  consents  to  and  notifications 
respecting  such  applications,  may  be  executed,  made,  or  given 
bv,  and  all  notices  under  the  Act  may  be  given  to,  committees 
on  behalf  of  lunatics.  But  in  the  case  of  a  lunatic  tenant  in 
tail  no  application  to  the  Court,  or  consent  to  or  notification 
respecting  any  application,  may  be  made  or  given  by  the  com- 
mittee without  the  special  direction  of  the  Court.  Since  sect.  46 
j  gives  a  tenant  for  life  power  of  leasing  without  any  application 
to  the  Court,  it  seems  that  the  committee  of  a  tenant  for  life  may 
grant  a  lease  subject  to  the  restrictions  of  the  section  without 
the  order  of  the  Judge  in  lunacy  required  by  sect.  62  of  the 
Settled  Land  Act,  1882. 

A  lease  granted  by  or  to  a  lunatic  persofially  can  be  avoided  Leases  by  or 
if  it  appears  that  the  other  contracting  party  knew  of  his  state  persooally. 
of  mind,  and  took  advantage  of  it  (m).  But  if  this  is  not  proved, 
and  especially  if  the  contract,  having  been  entered  into  by  the 
other  party  fairly  and  in  good  faith,  has  also  been  executed  and 
completed,  and  the  property  forming  the  subject-matter  of  the 
contract  has  been  paid  for  and  fully  enjoyed,  such  contract 
cannot  afterwards  be  set  aside  either  by  the  lunatic  or  those 
vho  represent  him  (n). 

(0  Supra,  p.  11.  (k)  40  &  41  Yict.  c.  18. 

(/)  ReBiujijs  ([18941 2  Ch.  416,  ?i.),  \l)  Infra,  pp.  48,  49. 

which  seemed  to  decide  the  contrary,  [m)  Dane  v.   Kirkwall  (1838),    8 

▼as  distinguished  in  He  Salt  ([1896]  C.  &  P.  679 ;  Imperial  Loan  Co.  v. 

l(?h.  117).  Stone,    [1892]    1    Q.   B.    599.      See 

ig)  Of.   Re    Edivard$    (1879),     10  Brovme  v.  Juddrell  (1827),  M.  &  M. 

Ch.  D.  605.  105. 

%  Cf.Re  Tay/c/r  (1883),  31  W.  E.  (n)  Molton  v.   Camroux   (1848).    2 

596.  Ex.  487,  503,  4  Ex.  17  ;   Beavnn  v. 

(0  Re  Rai/8  S.  E,  (1884),  25  Ch.  D.  M'Doimell  (1854),  9  Ex.  309,  10  Ex. 

4^.  184.     See  Campbell  v.  Hooper  (1855), 
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A  lease  made  by  a  lunatic  during  a  lucid  interval  is  valid, 
but  it  is  incumbent  on  the  person  claiming  under  such  a  lease 
to  show  clearly  that  it  was  executed  at  such  a  time  (o). 


Sammaiy. 


Leases  under 
powei-s. 


III.    MARRIED   WOMEN. 

The  law  as  to  leases  of  the  property  of  a  married  woman  may 
be  summed  up  as  follows:  (1)  under  an  express  power  to  lease 
she  can  lease  as  a  feme  sole ;  (2)  she  can  grant  leases  as  a  feme 
sole  of  property  which  is  in  equity  her  separate  property ;  (3)  she 
can  grant  leases  as  Skfeme  sole  of  property  which  is  her  separate 
property  under  the  Married  Women's  Property  Act,  1882,  and 
in  some  cases,  at  any  rate,  of  property  which  is  her  separate 
property  under  the  Married  Women's  Property  Act,  1870;  (4)  with 
respect  to  her  non-separate  property  she  may,  with  the  con- 
currence of  her  husband,  create  leases  under  the  Fines  and 
Recoveries  Act,  1883 ;  (5)  her  husband,  where  she  is  seised  in 
fee,  and  he  is  entitled  to  possession  in  her  right,  may  lease 
under  the  Settled  Estates  Act,  1877 ;  (6)  renewals  of  leases  may 
be  granted  under  the  Infants'  Property  Act,  1830 ;  (7)  where 
the  married  woman  is  a  limited  owner,  leases  may  be  granted 
under  the  Settled  Land  Act,  1882,  by  the  married  woman  alone 
if  her  interest  is  her  separate  property ;  otherwise  by  her  and 
her  husband  jointly;   (8)  where  the  husband  is  entitled  to  a 
life  estate  in  right  of  his  wife,  he  may  make  leases  under  the 
Settled  Estates  Act,  1877 ;  (9)  leases  of  property  in  which  the 
married  woman  has  a  limited  interest  may  be  authorized  by  the 
Court  under  the  same  Act ;  (10)  a  married  woman  who  is  tenant 
in  tail  may,  with  the  concurrence  of  her  husband,  grant  a  lease 
under  the  Fines  and  Recoveries  Act,  1838.    But,  while  all  these 
cases  may  occur,  a  married  woman  will,  in  practice,  lease  as  a 
feme  sole  where  she  is  the  absolute  owner  of  equitable  or  statutory 
separate  property ;  or  lease  with  the  concurrence  of  her  husband 
under  the  Fines  and  Recoveries  Act,  1888 ;  or  lease  as  a  limited 
owner  under  the  Settled  Land  Act,  1882,  either  without  or  with 
her  husband,  according  as  her  interest  in  the  settled  estate  is, 
or  is  not,  her  separate  property.  ^ 

Where  by  a  settlement  or  will  a  woman  is  expressly  empowered 


3Sin.  &G.  153;  Baxttr\,  Portsmouth 
(1826),  5  B.  &  C.  170;  Ellioit  v.  luce 
(1857),  7  D.  M.  &  G.  at  p.  487. 


(o)  Creafjh  y.  Blood  (1845),  2  Jo.  & 
Lat.  at  p.  520. 
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to  demise,  she  may  do  so  during  coverture  (p),  and  the  con- 
currence of  her  husband  is  not  necessary  (q). 

Unless  the  power  is  expressly  or  by  necessary  inference 
restricted  to  leasing  while  S()le{r),  the  married  woman  may 
exercise  it  although  it  was  given  to  her  when  she  was  un- 
married («),  or  during  a  previous  marriage  (0.  A  power  which 
provides  that  the  donee  may  exercise  it  ''notwithstanding 
coverture  "  may  be  exercised  while  the  donee  is  sole  (n).  A  lease 
made  by  a  married  woman  under  such  a  power  need  not  be 
acknowledged  by  her  under  the  Fines  and  Recoveries  Act, 
1833  (x).  It  has  been  held  that  under  a  power  of  leasing  a 
married  woman  cannot  lease  to  her  husband  (//)• 

A  married  woman  who  has  property  settled  to  her  separate  Equitable 
use,  without  restraint  on  alienation,  may  dispose  of  it  as  a  feme  ™p^^ 
sole(z).  As  regards  such  property  she  is  freed  from  the  dis- 
abilities of  coverture,  and  invested  with  the  rights  and  powers 
of  a  person  who  is  sui  juris  (a).  A  lease  granted  by  her  operates 
as  a  direction  to  the  trustees  to  convey  or  hold  the  estate  accord- 
ing to  the  new  trust  created  by  such  direction  (2^).  Leases  of 
such  property  need  not  be  acknowledged  under  the  Fines  and 
Becoveries  Act,  1833  (c). 

In  many  cases  the  property  of  a  married  woman  is  now  made  statutory 
her  separate   property  by   statute,  and   she  is  able  to  dispose  p^ropwty : 
of  it  as  a  feine  sole.     By  the  Married  Women's  Property  Act,  Married 
1882(d),  a  woman  married  after  the  commencement  of  the  Act —  Property  Act, 
».e.,  Ist  of  January,  1883 — is  entitled  to  hold  as  her  separate  1882,8.2. 
property,  and  to  dispose  of  as  a,  feme  sole  (e)  all  real  and  personal 
property  which  belongs  to  her  at  the  time  of  marriage,  or  is 


(p)  Lady  TraveVs  Case,  cited  in 
SmrU  V.  Green  bank  (1749),  3  Atk. 
711 ;  Doe  v.  Eijre  (1846),  3  C.  B.  557, 
oC.  B.  713. 

iq)  Sugden  on  Powei-s,  8th  ed.  153. 

(r)  Marquis  of  Antrim  v.  1),  of 
Buckingham  (1663),  1  CL  Gas.  17. 

W  Gibbons  V.  Moulton  (1678), 
Pinch,  346. 

(0  See  Burnet  v.  Mann  (1748),  1 
Vea.  Sen.  156. 

(k)  Doe  V.  Bird  (1833),  5  B.  &  Ad. 

m. 

W  3  &  4  Will.  4.  c.  74 ;  Farwell 

on  Powers,  2nd  ed.  117. 

(y)  Doe  V.  Gilbert  (1843),  5  Q.  B, 
423. 


{z)  Francis  v.  Wigzeil  (1816),  I 
Madd.  p.  261 ;  Ai/lett  v.  Aahton 
(1835),  1  My.  &  CJr.  105. 

(a)  Per  Lord  Westbiiry  in  Taylor 
V.  MexuUnmb),  4  D.  J.  &  S.  597. 
604;  Lord  Hatherley  in  Pride  v. 
Babb  (1871),  7  Ch.  p.  69. 

(/>)  Per  Lord  Westbury  in  Taylor 
V.  Meads,  See  Allen  v.  Walker 
(1870),  L.  E.  5  Ex.  187. 

(c)  Taylor  v.  Meads,  4  D.  J.  &  S. 
597 ;  Ailams  v.  Gamble  (1861),  12 
Ir.  Ch.  R.  102. 

{d)  45  &  46  Vict.  c.  75. 

(e)  See  sect.  1 ;  Hope  v.  Hope, 
[1892]  2  Ch.  p.  342;  He  Cano  (1889), 
43  Ch.  D.  p.  16. 
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Sect.  5. 


Non- separate 
property. 

Fines  and 
Recoveries 
Act,  1833,      . 
8.  77.   • 


Leases  by 
husband. 


acquired  by,  or  devolves  upon,  her  after  marriage;  and  a 
woman  married  before  the  commencement  of  the  Act  is  entitled 
to  hold  and  dispose  of,  in  manner  aforesaid,  as  her  separate 
property,  all  real  and  personal  property  her  title  to  which, 
whether  vested  or  contingent,  and  whether  in  possession,  rever- 
sion, or  remainder,  accrues  after  the  commencement  of  the  Act ; 
and  the  application  of  the  Act  depends  on  when  the  title  accrues, 
not  upon  when  it  falls  into  possession  (/).  It  follows  that  in 
all  cases  where  the  married  woman's  property  is  separate  pro- 
perty under  these  provisions  (g)  she  has  as  full  a  power  of  leasing 
as  though  the  disability  of  coverture  did  not  exist,  and  no  con- 
sent of  her  husband  or  acknowledgment  of  the  deed  is  neces- 
sary (A).  Similarly  a  married  woman  can  now  accept  a  lease, 
which  will  vest  in  her  as  her  separate  property,  and  she  will  be 
liable  on  the  contract  contained  in  the  lease  to  the  extent  of  her 
separate  estate  (i)^ 

The  statutory  rule  with  regard  to  the  disposition  of  the  non- 
separate  property  of  a  married  woman  is  contained  in  sect.  77 
of  the  Fines  and  Becoveries  Act,  18^8(^').  A  married  woman, 
in  every  case  except  that  of  being  tenant  in  tail,  for  which  pro- 
vision is  otherwise  made  by  the  Act  (Z),  may  by  deed  dispose  of 
lands  of  any  tenure  as  fully  and  effectually  as  she  could  do  if 
she  were  Skfeme  sole,  except  that  no  such  disposition  is  valid  and 
effectual  unless  the  husband  concurs  in  the  deed  by  which  the 
same  is  effected,  nor  unless  the  deed  is  acknowledged  by  her, 
upon  her  executing  the  same,  as  her  act  and  deed,  before  a 
Judge  of  the  High  Court  (m),  a  Judge  of  a  County  Court  (n),  or 
a  perpetual  or  special  commissioner  (o).  Under  this  section  a 
married  woman  can,  with  the  concurrence  of  her  husband,  grant 
a  lease  of  any  unsettled  property,  and,  with  the  exception  of  an 
estate  tail,  of  any  settled  property  to  the  extent  of  her  interest. 

Where  a  husband  is  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  any  unsettled  estates  (|>)  in 


(/)  Beid  V.  lieid  (1886),  31  Ch.  D. 
402. 

{g)  A  more  limited  pro  vision  in 
favour  of  manied  women  was  made 
by  the  M.  W.  P.  A.  1870,  to  which  it 
may  be  still  necessary  to  refer  in  the 
case  of  women  maiTied  after  9th 
Au^.  1870,  and  before  1st  Jan.  1883. 

(A)  Of,  lie  Drtunviond  and  Davie's 
Contract,  [1891]  1  Ch.  524. 

(.)  See  M.  W.  P.  A.  1893  (56  &  57 


Vict.  c.  63),  8.  1. 

{k)  3  &  4  Will.  4,  c.  74. 

(0  Infra,  p.  18. 

(m)  Judicatui*e  Act,  1873,  s.  16. 

(?0  County  Courts  Act,  1888.  s.  184. 

(o)  Conveyancing  Act,  1882,  s.  7. 

(y>)  The  earlier  part  of  this  46th 
section  enables  a  husband  seised  of 
settled  estates  in  right  of  his  wife  to 
grant  leases;  infra,  p.  17. 
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right  of  a  wife  who  is  seised  in  fee,  he  may,  under  sect.  46  of  Settled 
the  Settled  Estates  Act,  1877  (q),  without  any  application  to  the  i877,T  46. ' 
Court,  demise  the  same  or  any  part  thereof,  except  the  principal 
mansion  house  and  the  demesnes  thereof,  and  lands  usually 
occupied  therewith,  subject  to  the  restrictions  imposed  by  the 
section  (r).  The  lease  will  be  valid  against  the  husband,  and 
against  his  wife  and  all  persons  claiming  through  or  under  the 
wife(»). 

Where  a  feme  covert  might,  in  pursuance  of  any  contract  or  Renewal  of 
agreement,  if  not  under  disability,  be  compelled  to  renew  any  ^^^^' 
lease,  she  may,  by  direction  of  the  Court,  upon  application  by  property  Act, 
herself  or  any  person  entitled  to  such  renewal,  accept  a  surrender  1830(^),  s.  16. 
of  the  lease  and  execute  a  new  lease  ;  and  where  a  feme  covert  is  Sect.  12. 
entitled  to  any  lease  for  Ufe  or  years  a  surrender  of  the  lease 
and  an  acceptance  of  a  new  lease  may  be  ordered  by  the  Court  as 
in  the  case  of  an  infant  (u). 

If  a  married  woman  is  entitled  to  a  limited  interest  in  possession  Limited 
in  land,  a  lease  may  be  granted  under  the  Settled  Land  Act,  ^^^^j; 
1882  (a:).     Where,  if  she  had  not  been  a  married  woman,  she  separate  or 
would  have  been  a  tenant  for  life,  or  would  have  had  the  powers  ^*^^'^P,^"^^®- 
of  a  tenant  for  life  under  the  Act,  and  she  is  entitled  for  her  Act,  I882, 
separate  use,  or  is  entitled  under  any  statute,  passed  or  to  be  8.6i,8ub-8.(2). 
passed,  for  her  separate  property,  or  as  a  feme  sole^  then  she, 
without  her  husband,  has  the  powers  of  a  tenant  for  life  under 
the  Act.     Hence  where  the  interest  of  a  married  woman  under 
a  settlement  is  her  separate  property,  whether  in  equity  or  by 
statute,  and  is  of  a  nature  to  confer,  apart  from  coverture,  the 
powers  of  a  tenant  for  life,  the  married  woman  can  exercise  by 
herself  the  powers  of  leasing  conferred  on  a  tenant  for  life  under 
the  Act  (y).     Where  the  married  woman  has  such  an  interest,  Sub-sect.  (3). 
but  it  is  not  her  separate  property,  then  she  and  her  husband 
together  have  the  powers  of  a  tenant  for  life.     A  restraint  on 
anticipation  will  not  prevent  the  exercise  by  her  of  the  statutory 
power  of  leasing  {z). 

Where  a  husband  is  entitled,  in  right   of  his  wife,  to   the  Settled 
possession  or  to  the  receipt   of   the  rents  and  profits  of   any  fljy^^^^^g^' 
settled  estates  for  an  estate  for  any  life,  or  for  a  term  of  years 

(7)  40  &  41  Vict.  c.  18.  (x)  45  &  46  Vict.  c.  38. 

(f)  In/ray  p.  48.  (y)  Infra,   p.   41 ;     and  see  sub- 

(«)  Sect.  47.  sect.  (4). 

it)  11  Geo.  4  &  1  Will.  4,  c.  65.  (2)  Sub-sect.  (6). 

(«)  Supra,  p,  9.- 

L.T.  C 
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Settled 
Estates  Act, 
1877,  8.  4. 


Sect.  52. 
Sect.  50. 


Tenants  in 
tail. 


determinable  with  any  life  or  lives,  or  for  any  greater  estate, 
under  a  settlement  made  since  November  1st,  1856  (sect.  57),  he 
may,  unless  the  settlement  contains  an  express  declaration  to  the 
contrary,  make  leases  under  sect.  46  of  the  Settled  Estates  Act, 
1877(a),  subject  to  the  restrictions  imposed  by  the  section  (b). 

Leases  of  settled  estates  in  which  married  women  have  limited 
interests  may  also  be  authorized  by  the  Chancery  Division  of  the 
High  Court  under  sect.  4  of  the  Settled  Estates  Act,  1877.  That 
Act  provides  that  where  a  married  woman  applies  to  the  Court, 
or  consents  to  an  application  to  the  Court,  she  must  first  be 
separately  examined  (c),  by  the  Court,  or  by  some  solicitor 
appointed  by  the  Court,  apart  from  her  husband,  touching  her 
knowledge  of  the  nature  and  effect  of  the  application,  and  it 
must  be  ascertained  that  she  freely  desires  to  make  or  consent 
to  such  application :  but  separate  examination  is  not  now  necessary 
where  the  interest  is  the  separate  property  of  the  married  woman 
under  the  Married  Women's  Property  Act,  1882  (rf).  Subject  to 
examination,  where  necessary,  married  women  may  make  or 
consent  to  any  application,  whether  they  be  of  full  age  or  infants  (c). 
The  exercise  of  the  powers  of  the  Court  under  the  Act  of  1877  is 
not  prevented  by  the  existence  of  a  restraint  on  anticipation. 
The  Court  has  dispensed  with  examination  where  the  proposed 
lease  was  clearly  for  the  benefit  of  all  parties,  and  to  insist  on 
examination  would  cause  great  delay  (/) ;  also  where  the  interest 
of  the  married  woman  was  remote  (g),  or  where  she  had  married 
after  the  filing  of  the  petition  (/t). 

A  married  woman  who  is  tenant  in  tail  of  lands  may  grant  a 
lease  under  the  Fines  and  Becoveries  Act,  1838  (i)>  but  the 
concurrence  of  her  husband  is  necessary  to  give  effect  to  the 
lease,  and  the  deed  must  be  acknowledged  (k). 


(a)  40&41  Vict.  c.  18. 

(6)  Infra,  p.  48. 

(c)  As  to  the  examination,  see 
sects.  50  and  51  of  the  S.  E.  Act,  1877. 

(rf)  Bidddl  V.  Errington  (1884),  26 
Ch.  D»  2-20;  lie  Rohimon's  8,  E. 
(1894),  38  Sol.  Journ.  325.  Cf,  Re 
Smith's  Estate  (1887).  35  Ch.  D. 
p.  69H. 

(f)  A  maiTied  woman  under  age 
must  be  separately  examined.  It  is 
not  enough  for  her  to  consent  as  an 
infant  by  her  guardian  specially 
appointed  for  the  purpose :  Re  RrcKid- 


wood* 8  8.  E.  (1872),  L.  R.  7  Ch.  323. 

(/)  Re  HalUday's  8.  E\  (1871), 
L.  E.  12  Eq.  199;  Re  Thome's  8.  E, 
(1872),  20  W.  R.  587. 

(g)  Re  Lord  De  Tahley's  8,  E. 
(1863),  11  W.  R.  936.  See  Re  E.  of 
Kilmorey's  8.  E,  (1877),  26  W.  B. 
514. 

(/i)  Re  Marshall's  8,  E.  (1872), 
L.  R.  15  Eq.  66. 

(0  3  &  4  WiU.  4,  c.  74;  infra, 
p.  40. 

(k)  Sect.  40. 


SECT,  n.]  PERSONS  CAPABLE  OF  MAKING  AND  TAKING  LEASES. 


19 


Leases  of  the  freehold  property  of  the  wife,  not  her  separate  Leases  of 
property,  made  by  her  alone  (otherwise  than  under  the  provisions  holds  not  in 
of  the  above  statutes  or  of  an  express  power),  are  void(Z).  If  pursuance  of 
made  either  by  husband  and  wife  or  by  the  husband  alone  (in), 
they  are  valid,  to  the  extent  of  the  term,  during  the  joint  lives 
of  husband  and  wife  (n).  If  not  by  deed,  such  leases  (Z)  on  the 
death  of  the  husband  become  void  as  against  the  wife  surviving 
and  persons  claiming  under  her  (o).  If  made  by  deed,  they  are 
voidable  by  the  widow  on  the  death  of  the  husband  (p),  and  a 
lease  which  she  avoids  will  be  void  as  to  her  ab  initio  (q) ;  but  if, 
after  her  husband's  decease,  she  accepts  rent  due  after  that  event, 
or  otherwise  recognizes  the  lease  as  subsisting,  it  will  become 
good  and  unavoidable  (r).  And  even  if  the  widow,  without  doing 
any  act  either  to  affirm  or  to  disaffirm  the  lease,  allows  the 
tenant  to  continue  in  possession  during  her  lifetime,  it  seems 
that  the  lease  will  be  good  and  subsisting  up  to  her  death; 
and  the  rent  which  accrued  due  during  her  lifetime  is  recoverable 
by  her  executors  (s).  If  the  husband  survives,  and  (having  had 
issue  by  his  wife  born  alive,  that  might  by  possibility  inherit  the 
estate  as  her  heir)  becomes  tenant  by  the  curtesy,  a  lease  by  the 
husband,  or  by  the  husband  and  wife,  will  be  good  for  the  whole 
term,  provided  the  husband  lives  so  long,  but  upon  his  death 
will  become  void(i). 

A  lease  expressed  to  be  by  husband  and  wife  of  freeholds 
belonging  to  the  wife,  executed  under  a  power  of  attorney  given 
by  husband  and  wife,  was  before  January  1st,  1882,  the  lease  of 
the  husband  only  (it),  since  the  power  of  attorney  was  void  as 
regards  the  wife.    But  a  married  woman  has  now  power   to 


[I)  See  judgment  in  Goodright  v. 
^raphan  (1774),  Cowp.  at  p.  203. 

(m)  See  2  Wma  Sauiid.  180  a,  note. 
In  case  the  lease  is  made  hy  the 
hagband  alone,  the  reversion  is  in 
lum,  and  he  alone  can  distrain  for 
rent:  Harcourt  v.  Wynmu  (1849),  3 
Ex.  817. 

{u)  Baieman  v.  Allen  (1594),  Cro. 
Hiz.  437 ;  Wiscofs  Case  (1599),  2  Rep. 
at  p.  81  b;  Jordtin  v.  ^ViJces  (1614), 
Cro.  Jac.  332 ;  Toler  v.  Slater  (1867), 
L  R.  3  Q.  B.  42. 

[f)  Ajs  to  leases  by  husband  and 
wife,  see  Walsal  v.  Heath  (1579),  Cro. 
Eliz.  656;  Tuntey  v.  Sttiryes  (\od3), 
I>yer,p,  91  b;  Parry  w  Iliinlle  (1809), 
2  Taunt  p.  181.    As  to  leases  by  the 


husband  alone,  see  Harvy  y,  Thomas 
(1589),  Cro.  Eliz.  216. 

{p)  Smallman  v.  Agboroiu  (1616), 
Cro.  Jac.  417. 

(q)  See  Bailer  and  Barker*s  Case 
(1591),  3  Rep.  28. 

(r)  Jordan  v.  Wikes  (1614),  Cro. 
Jac.  332;  Greemvoody,  Tyher  {1619)  y 
ih.  563  ;  Doe  v.  Weller  (1798),  7  T.  R. 
478.  See  Toler  v.  Slater  (1867),  L.  R. 
3  a  B.  42  ;  Bac.  Abr.  (C.)  645. 

(a)  See  Toler  v.  Slater,  aupray  at 
p.  46. 

(Q  Miller  v.  Maymoaring  (1635), 
Cro.  Car.  397. 

(li)  Gardiner  v.  Norman  (1622), 
Cro.  Jac.  617 
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dnderleases. 


Leases  to 

married 

women. 


Former  law. 


appoint  an  attorney  tor  the  purpose  of  executing  any  deed  which 
does  not  require  to  be  acknowledged  by  her  (x). 

Underleases  of  the  leasehold  property  of  the  wife,  not  being 
her  separate  property,  may  be  made  during  the  marriage  by  the 
husband  in  his  own  name,  to  commence  either  during  his  life  or 
after  his  decease,  and  such  an  underlease  will  be  valid  though 
the  wife  should  survive  (^),  and  the  rent,  if  reserved  to  the 
husband,  formerly  went  to  the  representatives  of  the  husband 
after  his  death  (z).  And  it  has  been  held  that  a  covenant  by  the 
husband  to  grant  an  underlease  binds  the  estate  after  his  death  (a). 
If  the  husband  underleases  part  of  the  property  comprised  in  a 
lease  held  by  his  wife,  the  wife  surviving  will  be  entitled  to  the 
rest  of  the  property  (b).  Formerly  the  husband  could  dispose  of 
a  term  vested  in  his  wife  as  personal  representative  (c),  but  the 
law  in  this  respect  seems  to  have  been  altered  by  the  Married 
Women's  Property  Act,  1882  (d). 

A  lease  granted  to  a  married  woman  might  formerly  be 
disaffirmed  by  her  husband,  but  it  vested  in  her  until  he  expressed 
his  dissent  (e).  After  his  death,  however,  the  wife  or  her  repre- 
sentatives might  avoid  the  lease,  unless  after  the  date  of  his 
death  she  had  assented  to  it  (/).  But,  having  regard  to  the 
powers  enjoyed  by  married  women  under  the  Married  Women's 
Property  Acts,  a  married  woman  can  now  effectually  take  a 
lease  without  her  husband's  concurrence,  and  she  will  be  liable 
to  the  extent  of  her  separate  property  under  the  covenants  in  the 
lease. 

IV.   ALIENS. 

At  common  law  alien  enemies,  since  they  were  disabled  from 
maintaining  any  action  or  getting  anything  within  the  realm  (//), 
could  neither  make  nor  take  leases  of  any  kind  of  property.  An 
alien  friend  could  acquire  and  hold  personal  property,  other  than 
leaseholds,  but  the  Grown,  upon  office  found,  could  seize  lands 


(x)  Conveyancing  Act,  1881 ,  s.  40 ; 
Wolstenholme's  Conv.  Acts,  8tli  ed. 
p.  97. 

(y)  Anon.  (1592),  Poph.  4.  See 
Barbin  v.  Chard  (1595),  i6.  p.  97  ; 
Harbin  v.  Barton  (1695),  Moore,  395; 
Grnte  v.  Locroft  (1591),  Cro.  Eliz. 
287  ;  Bac.  Abr.  (C.)  648. 

(z)  BlaxUni  v.  Ihath  (1619),  Poph. 
145.    See  now  Conv.  Act,  1881,  s.  10. 

(a)  Steed  v.  Cragh  (1714),  9  Mod. 
43 ;  but  this  is  doubtful.     See  Druce 


V.  Deniaon  (1801),  6  Ves.  385. 

(6)  Sym'a  Case  (1584),  Cro.  Eliz.  33. 

(c)  ThrusUmt  v.  Cojfpin  (1772),  2 
W.  Bl.  801. 

((f)  Sects.  1,  24  ;  Wms.  on  Execu- 
tors, 9tli  ed.  p.  834. 

{e)  See  judgment  in  Swaine  v.  Hoi- 
man  (1617),  Hob.  204;  Co.  Litt.  3  a. 

(/)  Co.  Litt.  3  a. 

Q)  See  CaJviWs  Case  (1609),  7 
Bep.  p.  17  a. 
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and  houses  acquired  by  him,  save  only  a  house  acquired  for  his 

necessary  habitation  (/i).     But  under  the  Naturalization  Act,  ssvict.  c.  u. 

1870  (0,  real  and  personal  property  of  every  description  may  be 

taken,  acquired,  held,  and  disposed  of  by  an  alien « in  the  same 

manner  in  all  respects  as  by  a  natural-born  British  subject  (k), 

and  since  no  qualification  is  imposed  on  the  term  **  aliens  "  such 

as  that  in  the  earlier  enabling  statute,  7  &  8  Vict.  c.  66,  s.  5  (Z), 

it  would  seem  that  alien  friends  and  enemies  alike  can  now 

make  and  take  leases  like  British  subjects. 


V.    CONVICTS. 

By  virtue  of  the  Forfeiture  Act,  1870,   a  convict  {i.e.,  any  Coavicts. 

person  agamst  whom  judgment  of  death  or  of  penal  servitude  ''!^o^^*^*°q 
has  been  pronounced  upon  any  charge  of  treason  or  felony)  is         '    '   '  ' 


.<• 


incapable,   while  undergoing  his   sentence,   of  alienating  any  ^ 

property,  or  of  making  any  contract  save  as  in  the  Act  provided. 

He  is  consequently  incapable  of  making  any  lease,  and  should  a 

lease  be  made  to  him  it  would,  like  all  his  other  property,  real  Sect.  9. 

and  personal,  vest  in  the  administrator  appointed  under  the 

Act(f/t).    But  the  administrator  has  absolute  power  to  let  any 

part  of  the  property  of  the  convict  as  to  him  shall  seem  fit.     The  Sect  12. 

disabUities  of  the  Act  do  not  operate  while  the  convict  is  lawfully  Sect.  30. 

at  large  under  any  licence. 


'-< 


VI.    CORPORATIONS. 

Apart  from  any  restrictions  imposed  by  legislation  and  the  Leases  by  a 
provisions  of  their  own  constitutions  and  bye-laws,  corporations  ^^^^P®'®^^**'^- 
are  at  Uberty  to  alienate  their  lands  for  any  interest  consistent 
with  their  own  estate  (n).     But  since,  as  a  general  rule,  corpora- 
tions can  only  contract  under  seal  (0),  leases  by  or  to  them  must 


(/♦)  Co.  Litt.  2  b;  1  Bl.  Comm. 
360.  See  Jevmis  v.  Harridye  (1667), 
1  Saund.  p.  7. 

(»)  33  Vict.  c.  14. 

[k]  Sect  2.  The  section  is  not 
retrospective:  Sharp  w,  St.  Sauveur 
(1871),  L.  E.  7  Ch.  343. 

if)  The  phrase  used  there  was 
*'  alien  heing  the  subject  of  a  friendly 
Ktate."  The  statute  is  repealed :  33 
YicL  c.  14. 

(»i)  The  property  revests  in  the 
convict  upon  his  ceasing  to  be  sub- 
ject to  the  operation  of  the  Act,  or 
ni  his  heir  or  legal  personal  i-epre- 


sentatives,  or  other  persons  entitled 
thereto  (sect.  18).  An  interim  curator 
maybe  appointed  by  iustices  of  the 
peace  in  case  no  administi'ator  is 
appointed  (sect.  21),  with  power  to 
"manage  and  administer"  the  pro- 
l)erty  of  the  convict,  but  with  no 
expi-ess  power  to  let  (sect.  24). 

(w)  Mayttr  of  Colchester  v.  Lowten 
(1813),  1  V.  &  B.  226,  244;  Smith  v. 
Mrrdt  (1664),  1  Sid.  p.  162. 

(0)  See  per  Bolfe,  B.,  in  Mayor  of 
Ludlow  V.  Charlton  (1840),  6  M.  &  W. 
at  p.  823 ;  Cooch  v.  Goodman  (1842), 
2  a  B.  580. 
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be  made  by  deed,  sealed  with  their  common  seal  (p).  Althoagh, 
however,  leases  by  corporations  not  so  made  are  void,  yet  if 
the  tenant  has  actually  occupied  and  paid  rent  under  the  void 
instrument,  and  the  corporation  has  received  such  rent,  an 
implied  tenancy  from  year  to  year  may  exist  upon  such  of  the 
terms  of  the  void  instrument  as  are  applicable  to  that  kind  of 
tenancy,  and  an  action  may  be  maintained  by  the  corporation 
for  a  breach  of  such  terms  (q).  And  wherever  it  would  occasion 
very  great  inconvenience  or  tend  to  defeat  the  very  object  for 
which  the  corporation  was  created,  the  rule  requiring  the  con- 
tract of  the  corporation  to  be  under  seal  will  not  prevail ;  hence 
the  doing  of  acts  very  frequently  recurring,  or  too  insignificant 
to  be  worth  the  trouble  of  afSxing  the  common  seal,  are  estab- 
lished exceptions  (r).  Thus  a  licence  to  use  a  graving  dock 
belonging  to  a  corporation  for  the  purpose  of  repairing  a  ship 
need  not  be  under  the  seal  of  the  corporation  (s). 

If  a  contract  not  under  seal  for  a  lease  by  a  corporation  has 
been  partly  performed,  specific  performance  of  such  contract  will 
be  decreed  (t) .  In  the  absence  of  part  performance,  a  contract 
made  by  an  agent  on  behalf  of  a  corporation,  and  requiring  to 
be  under  seal,  cannot  be  enforced  unless  either  the  agent  was 
appointed  under  seal,  or  the  contract  has  been  ratified  under 
seal  before  the  offer  of  the  other  party  has  been  withdrawn  (u). 

A  power  given  by  private  Act  of  Parliament  to  a  corporation 


(/>)  Finlay  v.  Bristol  and  Exeter 
Ry.  Co.  (1852),  7  Ex.  409.  Per  Lord 
Ellenborougn  in  Rex  v.  Chippimj 
Norton  (1804),  5  East,  239  (the 
demise  in  the  case  was,  however,  of 
an  incorporeal  hereditament,  and  in 
Rex  V.  Nirrth  Dufield  (1814),  3  M.  & 
S.  247,  the  decision  was  expressly 
put  on  this  ground).  See  Predynmn 
V.  Wodry  (1606),  Qro,  Jac.  at  p.  110. 
As  to  the  liability  of  a  corpoi*ation 
for  use  and  occupation,  see  Lowe  v. 
L.  <fe  N.  ir.  Ry,  Co.  (1852),  18  Q.  B. 
632. 

{q)  Wooii  y.  Tate  (1806),  2  B.  &  P. 
(N.  R.)  247;  Eccleaiasticul  Cimimis^ 
aioners  v.  Merral  (1869),  L.  R.  4  Ex. 
162. 

(r)  Church  v.  Imperial  Gas  Li(/ht 
Co.  (1838),  6  A.  &  E.  at  p.  861 ; 
approved  in  Mayor  of  Lwllow  v. 
Charlton  (1840),  6  M.  &  W.  at  p.  822. 

(«)  Wells  V.  Mayor,  tfcc,  of  Hull 


(1875),  L.  R.  10  C.  P.  402. 

(t)  Marshall  v.  Corp.  of  Queen^ 
horouyh  (1823),  1  S.  &  S.  520;  Steevens* 
Hospital  V.  Dyas  (1864),  15  Ir.  Ch. 
405,  420 ;  Crook  v.  Corj*.  of  Sea/ord 
(1871),  6  Ch.  551 ;  Fry  on  Spec-.  Perf., 
4th  ed.  p.  284 ;  but  see  Hajit  v. 
Wimbletlou  Ltxal  Board  (1878),  4 
C.  P.  D.  48.  As  to  estoppel  result- 
ing from  part  performance,  see  Fish- 
mongers* Co.  v.  Robertson  (1843),  5 
M.  &  Gr.  131  ;  Mayor  of  Kidder^ 
m,i  lister  v.  Hard  wick  (1873),  L.  R. 
9  Ex.  13. 

(fi)  Mayor  of  Oxford  v.  Croic, 
[1893]  3'Ch.  535;  Athy  Ouardians 
V.  Murphy,  [1896]  1  Ir.  R.  65.  Con- 
sider, nowever,  as  to  ratification, 
Bolton  Partners  v.  Lambert  (1889), 
41  Ch.  D.  295 ;  followed  in  Re  Porttt^ 
gnese  Mines,  Umited  (1890),  45  Ch.  D. 
16,  and  criticized  in  Fry  on  Spec. 
Perf.,  4th  ed.  at  p.  677. 
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to  sell  its  property  has  been  held  to  authorize  the  grant  of  a 
building  lease  with  an  option  of  purchase  (x). 

Corporations  (y)  may  take  leases  of  land  of  moderate  and  usual  Leases  to 
length,  such  as  a  husbandry  lease  for  twenty-one  years  {z).  But  ^^^^^  ^^°' 
a  lease  for  a  term  of  unusual  duration — e.g.,  for  100  years  (a), 
or,  perhaps,  even  for  eighty-one  years  (i) — no  licence  in  mortmain 
having  been  obtained,  may  incur  the  penalty  of  forfeiture,  on 
the  ground  that  the  land  is  brought  into  mortmain  under  colour 
of  a  lease  (c).  Such  a  lease,  however,  is  not  void,  but  only 
voidable  on  entry  of  the  lord  or  the  Grown  for  the  forfeiture. 

(a)  Ecclesiastical  Corporations. 

Ecclesiastical  corporations  are  either  aggregate,  consisting  of 
several  persons,  as  the  dean  and  chapter  of  a  cathedral,  or  sole, 
consisting  of  one  person,  as  a  bishop  or  incumbent. 

Leases  granted  by  a  spiritual  corporation  sole  without  confir-  Leases  by 
mation  were  at  common  law  valid  during  the  life  or  tenure  of  cSrporetion 
office  of  the  lessor  (d).     Upon  his  death  or  other  avoidance  they  sole  at 
became  either  voidable  or  absolutely  void,  according  as  the  lessor  ^  ™°^°°  *^^- 
had  the  whole  or  only  a  qualified  fee  simple  {e).     In  the  latter 
case,  as  where  the  lease  had  been  made  by  a  vicar,  the  accept- 
ance of  rent  by  the  successor  would  not  set  up  the  lease,  but 
might  create  a  tenancy  from  year  to  year  (/).    But  a  bishop 


M  Re  Female  Orphan  Asylum 
(1867).  15  W.  R.  1056. 

(y)  As  to  the  necessity  of  con*ectly 
deecribing  the  ooi-poration  iu  the 
lease,  see  R,  v.  Humjldey  (1833),  4  B. 
&  Ad.  p*  665 ;  Mayor  of  Lynne  Reyia' 
C'twe  (1613),  10  Bep.  120  ia  ;  Croydon 
Hospital  V.  Farley  (1816),  6  Taunt. 
467.  Any  requirements  specified  in 
&  statute  under  which  the  lease  is 
made  must  be  strictly  complied  with  : 
KtHt  Coast  Ry.  Co,  v.  X.  C.  &  i>.  By. 
Co.  (1868),  3  Ch.  656. 

(«)  See  Je6us  Coll,  v.  Otbbs  (1835), 
1  Y.  &  C.  Ex.  145,  147. 

(a)  Rowles  v.  Mastm  (1612),  Brown. 
A  G.,  Part  11,  p.  197.  Per  Tanfield 
C.B.,  in  CoUmCa  Case  (1613),  Godb. 
p.  192. 

[h)  Per  Bridgman,  C.J.,  in  Hem- 
w«»«/  V.  Brahazoii  (1660),  O.  Bridg. 
Rep.  (by  Bannister),  p.  7.  See  1 
Piatt  on  Leases,  541.  It  has,  how- 
ever, been  suggested  that  a  lease  to  a 


corporation  for  ninety-nine  years  i« 
valid,  "for  it  is  veiy  usual":  Viii. 
Abr.  **  Mortmain,"  p.  485. 

(c)  Stat.  7  Edw.  1,  Stat.  2,  c.  1; 
now  the  Mortmain  and  Charitable 
Uses  Act,  1888  (51  &  52  Vict.  c.  ri). 
For  exemptions  from  Part  1.  of  the 
Act,  see  Tudor  on  Charitable  Trusts, 
1889,  p.  429.  But  in  Vu/ere  v.  JJean 
and  Chapter  of  St,  Paah  (1849),  14 
Q.  B.  p.  919,  the  Court  said  they  htul 
**  not  been  able  to  find  any  authority 
for  the  proposition  that  the  Statutes 
of  Mortmain  forbid  a  corporation  to 
hold  that  which  is  not  iu  itself 
perpetual." 

(d)  Co.  Litt.  44  a;  2  Blackst. 
Comn.  318;  Price.  \,  Williams  {\.%ZiS), 
1  M.  &  W.  p.  13;  1  Pktt  on  Leases, 
318 

(e)  Bac.  Abr.  (II.)  764. 

(/)  Doe  V.  Collivye  (1849),  7  C.  B. 
939 ;  infra,  p.  95. 
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Confii-mation. 


I^ieases  by 
spiritual  and 
eleemosynary 
corporations 
aggregate. 


The  enabling 
statute. 

S2  Hen.  8, 
c.  28,  ss.  Ip 
2,1. 

Corporations 
sole  (except 
pai'sons  and 


has  the  whole  fee,  and  a  lease  by  him  is  voidable  only.  Where 
a  lease  by  a  bishop,  which  has  been  granted  in  consideration  of 
the  surrender  of  a  prior  lease  by  deed-poll,  has  been  avoided  by 
the  saccessor,  the  first  lease  is  not  revived  by  such  avoidance  (g). 

But  with  the  confirmation  required  by  law,  i.e.,  in  the  case  of 
a  bishop,  with  the  confirmation  of  his  dean  and  chapter,  and  in 
the  case  of  a  parson  or  vicar,  with  the  confirmation  of  his  patron 
and  bishop,  these  corporations  might  grant,  for  lives  or  years  with- 
out any  limitation,  leases  which  would  bind  their  successors  (h). 

A  patron  might  confirm  explicitly  by  deed  or  writing,  or  by 
consequence  of  law ;  as,  for  instance,  where  a  parson  made  a 
lease  for  years  to  the  patron,  who  granted  or  assigned  it  over  to 
another  (t).  It  was  not  material  whether  the  confirmation  was 
before  or  after  the  making  of  the  lease,  provided  it  took  place  in 
the  lifetime  of  the  parties  to  the  lease  (k). 

Spiritual  and  eleemosynary  corporations  aggregate  might  make 
leases  for  lives  or  years  without  limitation  binding  on  their  suc- 
cessors (0  without  the  necessity  of  confirmation.  A  lease  by  the 
head  of  the  corporation  requires  the  consent  of  a  majority  only 
of  the  other  members  (m)* 

These  common  law  powers  were  partly  extended  and  partly 
restricted  by  statutes  of  Henry  YIII.  and  Elizabeth,  but  at  the 
present  day  leases  are  usually  granted  under  powers  conferred 
by  a  series  of  statutes  of  Victoria. 

Under  the  enabling  statute,  82  Hen.  8,  c.  28  (n),  an  eccle- 
siastical corporation  sole  (o)  having  any  estate  of  inheritance 
in  right  of  his  church,  excepting  a  parson  or  vicar  {p),  may 
make  leases  which  will  be  effectual  against  the  lessor  and  his 


{g)  Doe  V.  Bridges  (1831),  1 B.  &  Ad. 
847. 

(h)  Co.  Litt.  44  a ;  B.  of  Salisbury's 
Case  (16(H),  10  Bep.  58  b ;  Bac.  Abr. 
(G.  2)  742. 

(f)  Hodges  v.  Netrcomen  (1588), 
cited  5  Rep.  15 ;  Bac.  Abr.  (G.  2)  753. 

(h)  Bac.  Abr.  (G.  4)  758. 

(/)  Bac  Abr.  (G.  1)  741 ;  Co.  Litt. 
44  a. 

(m)  See  33  Hen.  8,  c.  27,  which 
provides  that  every  statute  made  by 
any  founder  of  any  hospital,  college, 
or  other  corporatiou  whereby  tne 
lease  of  the  governor  with  the  assent 
of  the  majority  of  such  of  the  same 
corporation  as  shall  have  voice  of 


assent  to  the  same  at  the  time  of  such 
lease  should  be  hindered  by  the  lesser 
nimiberof  such  corporation,  contrary 
to  the  common  law,  should  be  void. 

(n)  Repealed  by  the  Settled  Estates 
Act,  1856  (19  &  20  Vict.  c.  120),  s.  35. 
except  so  far  as  relates  to  leases 
made  by  persons  having  an  estate  in 
right  of  tneir  churches. 

(o)  E.g.y  a  prebendary  (JVaikitisou 
V.  Man  (1585),  Oo.  Eliz.  349) ;  or 
the  chancellor  of  a  cathedral  {Biseo 
V.  Holte  (1664),  1  Lev.  112);  or  a 
bishop.     See  Bac.  Abr.  (E.)  68G. 

(p)  As  to  a  perpetual  curate,  see 
Doe  V.  Thomas  (1839),  9  A.  &  E.  556. 
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saocessors,  of  lands,  tenements,  or  hereditaments  commonly  let  vicars)  may 
for  twenty  years  next  before   such  leases  (^),   for  terms  not  &c.,  for     ' 
exceeding  twenty-one  years  or  three  lives  (r)  from  the  day  of  twenty-one 
making  thereof;  but  such  leases  (s)  must  be  made  by  indenture;  three  lives, 
mast  reserve  yearly  during  the  whole  term  the  most  accustomed 
rent  or  more ;  and  must  not  be  made  without  impeachment  of 
waste,  or  while  any  old  lease  of  the  same  premises  is  subsisting, 
onless  such  lease  be  expired,  surrendered,  or  ended  within  one 
year  next  after  the  making  of  the  new  lease.    Land  formerly  let 
ander  one  lease  may  be  demised  under  several  leases,  provided 
the  total  of  the  several  rents  is  not  less  than  the  amount  of  the 
ancient  single  rent  (t). 

The  leases  authorized  by  the  foregoing  statute  can  be  made  by  The  restrain, 
a  corporation  sole  without  confirmation  (u).    On  the  other  hand  j^gf-^^'^^g 
the  restraining  statutes  of  Elizabeth  abridged  the  common  law  s.  5;  isEiiz. 
powers  of  leasing  even  with  confirmation.     Under  1  Eliz.  c.  19,  ^'  ^^'  ^'^' 
B.  4,  leases  made  by  any  archbishop  or  bishop,  and  under  18  Eliz.  spiritual 
c.  10,  s.  3  (x),  leases  made  by  any  master  and  fellows  of  any  mu^not^"^ 
college,  dean  and  chapter  of  any  cathedral  or  collegiate  church,  exceed 
master  or  guardian  of  any  hospital  (y),  parson,  vicar,  or  any  yl^i^gand^ 
other  having  any  spiritual  or  ecclesiastical  living,  of  any  here-  must  oi>serve 
ditaments  belonging  to  their    spiritual    promotion,   exceeding  conditions, 
twenty-one  years  (-2'),  or  three  lives  from  the  time  at  which 
they  are  made  (a),   or  not  reserving    the  accustomed  yearly 
rent  (6),  or  more,  payable  yearly  during  the  term,  are  void. 
Notwithstanding  this  express  statutory  declaration,  it  has  been 
held  that,  since  the  statute  was  made  for  the  benefit  of  the  suc- 
cessor, the  lease  is  valid  during  the  life  of  the  corporation  sole, 
or  of  the  head  of  the  corporation  aggregate,  by  whom  it  was 


(?)  7>^  V.  Yar1)oroi(f/h  (1822),  1 
Bing.  24;  Bac.  Abr.  (E.)  712. 

(r)  The  term  of  three  lives  cannot 
he  extended  by  the  insertion  of  a 
covenant  to  put  in  new  lives  as  the 
old  ones  drop  :  Moore  v.  Clench 
(1B75),  1  Ch.  C.  447. 

(«)  See  Co.  Litt.  44  a.  As  to  leases 
<rf  tithes,  tolls,  or  other  incori>oreal 
hereditaments,  see  5  Geo.  3,  c.  17, 

8.1. 

it)  39  &  40  Geo.  3,  c.  41. 
f«)  B,  of  Salisbury's  Case  (1614), 
10Kep.58b. 
(/)  As  to  the  extent  of  the  Act, 


see  Magdaloi  Coll,  Case  (1616),  11 
Eep.  76  a. 

(j/)  As  to  leases  by  hospitals,  see 
14  Eliz.  c.  14  and  39  Eliz.  c.  o. 

(z)  A  lease  for  a  less  teim  or 
number  of  lives  is  good  :  Carter  and 
ChiycoJe*8  Case  (1590),  1  Leon. 
306. 

(a)  In  1  Eliz.  c.  19,  "from  such 
time  as  any  such  lease  shall  begin,*' 

(6)  See  Doe  v.  Yarhorotigh  (1822), 
1  ^ing.  24.  And  as  to  ancient  rents 
which  have  become  diWded,  see 
39  &  40  Geo.  3,  c.  41. 
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Except  leases 
not  exceeding 
forty  years  of 
houses  in 
towns,  &c. 

14  Eliz.  c.  11, 

88.  17, 19  {ff). 


Concurrent 

leases 

restrained. 


granted  (c),  and  is  only  voidable  by  his  successor,  thoagh  it  may 
be  confirmed  by  his  acceptance  of  rent  from  the  lessee  {d).  This 
laxity  of  construction,  however,  was  disapproved  of,  and  not 
allowed,  in  a  modern  case  of  an  eleemosynary  corporation  aggre- 
gate without  a  head  (e) ;  it  being  held  that  leases  contrary  to  the 
statute  are  void  ab  initio.  And  it  may  be  anticipated  that  the 
same  strictness  would  now  be  extended  to  such  leases  granted  by 
any  eleemosynary  or  ecclesiastical  corporation  aggregate.  It  is 
to  be  observed,  however,  that  if  any  rent  is  reserved  on  a  void 
lease,  and  such  rent  is  accepted,  a  tenancy  from  year  to  year  on 
such  of  the  terms  of  the  lease  as  are  applicable  to  that  tenancy 
will  be  created  (/). 

The  foregoing  restrictions  do  not  extend  to  leases  for  terms 
not  exceeding  forty  years  of  houses  or  of  grounds  thereto  apper- 
taining, situate  in  any  city,  borough,  town  corporate,  or  market 
town,  or  the  suburbs  of  any  of  them ;  provided  the  house  is  not 
the  capital  or  dwelling-house  of  the  lessors,  and  the  grounds 
thereto  belonging  do  not  exceed  ten  acres ;  and  provided  the 
leases  are  made  subject  to  the  conditions  specified  in  the  statute. 

The  result  of  the  above  statutes  is  that  a  lease  by  a  corpora- 
tion sole,  as  a  bishop,  if  not  prohibited  by  the  statutes  of 
Elizabeth,  must,  to  avoid  the  necessity  of  confirmation,  be  made 
in  accordance  with  82  Hen.  8,  c.  28.  Otherwise  it  is  made 
under  the  common  law  power  and  requires  confirmation. 

A  concurrent  lease,  the  term  of  which  extends  beyond  the 
term  of  the  prior  lease,  is  a  lease  in  reversion,  and  cannot  be 
made  under  82  Hen.  8,  c.  28,  unless  the  old  lease  expires  or 
is  surrendered  within  a  year  of  the  making  of  the  new  lease. 
The  statute  13  Eliz.  c.  10,  does  not  prohibit  leases  in  reversion, 
which  could  therefore  still  be  made  at  common  law,  but  the 
omission  was  cured  by  18  Eliz.  c.  11,  s.  1,  which  allowed  a  new 
lease  only  within  three  years  of  the  expiry  or  surrender  of  the 
old  one.  Thus  a  lease  by  a  bishop  made  more  than  one  and 
less  than  three  years  before  the  termination  of  the  old  one  was 


(c)  2  Shep.  Touch.  283 ;  Co.  Litt. 
45  a;  Ilnitt  v.  SingUion  (1598), 
referred  to  in  Lincoln  ColL  Case^  3 
Eep.  60  a;  B,  of  Salisbury's  Case 
(1614),  10  Rep.  58  b ;  Roe  v.  Archh. 
of  York  (1805),  6  East,  p.  103. 

(d)  Pennington  v.  Cardule  (1858), 
3  H.  &  N.  p.  666.  See  per  Hoh-oyd, 
J.,   in   Edwards  v.   Dick   (1821),    4 


B.  &  A.  217 ;  per  Bay  ley,  J.,  in  /Ait- v. 

Bancks  (1821),  ih.  p.  407;  />oe  v. 
Titniere  (1848),  12  Q.  B.  998. 

(f)  Magdalen  Hospital  v.  Knott 
(1879),  4  App.  Cas.  324. 

(/)  See  infra,  p.  94. 

Q)  Numbered  as  sects.  5  and  7  in 
Statutes  Revised. 
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good  if  confirmed  by  the  dean  and  chapter  (A)«  The  statute 
14  Eliz.  c.  11,  provides  that  no  lease  shall  be  made  under  it 
in  reversion  (0>  but  it  is  to  be  read  with  IS  Eliz.  c.  IS  and 
18  Eliz.  c.  11,  and  a  new  lease  of  a  town  house  for  twenty-one 
years  made  within  three  years  of  the  termination  of  an  old  one 
for  forty  years  is  good  (k). 

Although  the  above  statutes  have  not  been  repealed,  the  statutes  of 
leases  of  ecclesiastical  corporations  have  been  put  on  a  new      ^  "^' 
footing  by  statutes  passed  in  the  reign  of  her  late  Majesty 
Qneen  Victoria. 

By  the  Ecclesiastical  Leasing  Act,  1842,  the  incumbent  of  any  Leases  by 
benefice  (/),  with  the  consent  of  the  patron  and  bishop,  and,  5"^""vV 
where  the  lands  are  copyhold,  and  a  lease  cannot  be  effectually  c.  27,  s.  i. 
made  without  his  licence,  with  the  consent  of  the  lord  of  the  incumbents, 

with  consent 

manor,  such  consents  being  testified  in  the  manner  mentioned  in  of  patron  and 
the  Act,  may  lease  by  deed  any  part  of  the  glebe  lands,  or  other  {^g  giebe'for 
lands  belonging  to  such  benefice  (m)  (except  the  parsonage  house,  fourteen  or 
4c.,  and  at  least  ten  acres  of  glebe,  where  there  is  so  much  glebe    ^^"  ^  ^^^^^' 
within  five  miles  of  the  parsonage  house),  for  any  term  not 
exceeding  fourteen  years,  or   twenty  years  if  the  lessee  is  to 
execute  improvements;   subject  to  the  observance  of  certain 
conditions  (n). 

After  this  statute  an  incumbent  could  still  exercise  his  common 
law  power  of  leasing,  subject  to  confirmation  by  the  patron  and 
bishop,  and  a  lease  so  granted  was  valid  even  though  it  did 
not  obsenre  the  requirements  of  the  Act,  provided  it  complied 
with  the  restrictions  of  the  statutes  of  Elizabeth  (o).  But  by 
subsequent  Acts  the  common  law  power  has  been  abolished  (p). 

The  statutes  of  Elizabeth   incidentally    prohibited    mining  Mining  ami 
leases,  even  where  the  necessary  consents  were  obtained ;  for  j^gj"^ 
the  opening  of  new  mines  is  waste,  and  waste  is  an  alienation 
not  authorized  by  the  statute  {q).     This  was  rectified,  and  at  the 


(A)  Co.  litt.  45  a. 

(0  HfuU  V.  Singleton  (1597),  Cro. 
Hliz.  d&l. 

(i)  Vivian  V.  Biwnhery  (1836),  3 
Bing.  N.  C.  311 ;  Orumhrdl  v.  Roper 
(1820),  3  B.  &  A.  711. 

(0  See  sect.  15. 

(w)  Includiug  lands  vested  in 
^tees  in  trust  for  the  incumbent 
in  such  a  manner  that  the  net  income, 
or  three-fourths  at  least  of  the  net 


income,  shall  be  payable  for  the 
exclusive  benefit  of  such  incumbent; 
but  the  trustees  must  be  made  particis 
to  and  execute  the  lease:  sect.  13. 

(«)  See  Jenkins  v.  Green  (No.  2) 
(1859),  27  Beav.  440. 

(o)  Jenkina  v.  Green  (No.  3)  (1859), 
28  Beav.  87 ;  1  De  G.  F.  &  J.  454. 

(;>)  Infra,  p.  29. 

{<])  Ecclesiastical  Commissioners  v. 
Wodehouse,  [1895]  1  Ch.  552. 
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5  &  6  Vict, 
c.  108, 
Bs.  1—9,  18, 
20—82. 

With  certain 
consents  any 
ecclesiastical 
corporation 
may  grant 
building 
leases  for 
ninety-nine 
years :  leases 
of  running 
water,  ease- 
ments or 
mines  for 
sixty  years. 


21  &  22  Vict, 
c.  57,  8.  1. 

Or  may 
lease  in  such 
manner  as  the 
Ecclesiastical 
Commis- 
sioners shall 
direct. 


same  time  power  was  given  to  grant  building  leases  and  other 
leases  for  long  terms,  by  the  Ecclesiastical  Leasing  Act,  1842. 

Any  ecclesiastical  corporation,  aggregate  or  sole  (r)  (except  any 
college  or  corporation  of  vicars  choral,  priest  vicars,  senior  vicars, 
custos  and  vicars,  or  minbr  canons,  and  any  ecclesiastical  hospital 
or  the  master  thereof),  with  the  consent  of  the  Ecclesiastical 
Commissioners  for  England,  and  also  in  the  case  of  a  lease 
made  by  any  incumbent  of  a  benefice,  with  the  consent  of  the 
patron  thereof,  and  in  the  case  of  copyholds  where  the  lease 
could  not  be  made  without  the  licence  of  the  lord,  with  the  con- 
sent of  the  lord  of  the  manor,  such  consents  to  be  testified  in 
each  case  as  in  the  Act  is  mentioned  (s),  may,  by  deed,  grant 
building,  repairing,  or  improving  leases  for  any  term  not 
exceeding  ninety-nine  years,  and  leases  of  mines  or  quarries, 
running  water,  way-leaves  and  other  like  easements,  for  any 
term  not  exceeding  sixty  years ;  subject  to  the  observance  of  the 
conditions  and  restrictions  mentioned  in  the  Act. 

More  generally  it  is  provided  by  the  Ecclesiastical  Leasing 
Act,  1858,  that  in  any  case  in  which  it  shall  be  made  to  appear 
to  the  satisfaction  of  the  Ecclesiastical  Commissioners  that  all  or 
any  part  of  the  property  of  any  ecclesiastical  corporation,  by  the 
last-mentioned  Act  authorized  to  be  leased,  might,  to  the  per- 
manent advantage  of  the  estate  or  endowments  belonging  to  such 
corporation,  be  leased  in  any  manner,  any  ecclesiastical  corpora- 
tion, aggregate  or  sole  (except  the  corporations  excepted  in  the 
said  Act  (Q),  with  such  consents  as  in  the  said  Act  are  mentioned, 
and  with  the  approval  of  the  Commissioners,  to  be  testified  by 
deed  under  their  common  seal,  may  lease  all  or  any  part  of  the 
lands,  houses,  mines,  minerals  or  other  property  belonging  to 
such  corporation,  either  in  consideration,  or  partly  in  considera- 
tion, of  premiums  or  not,  or  for  such  other  considerations,  for 
such  term  or  terms,  and  under  and  subject  to  such  covenants, 
stipulations,  conditions,  and  agreements  on  the  part  of  the 
lessee,  and  generally  in  such  manner  as  the  Commissioners  shall 
under  the  circumstances  of  each  case  think  proper  {it). 

This  Act  and  the  previous  Act  do  not  apply  to  the  Isle  of 
Man  (r). 


(r)  III  England  or  Wales,  or  the 
Channel  Islands:  sect.  32.  See 
37  &  38  Vict  c.  96. 

(«)  Sects.  21—27. 


(t)  Supra, 

(u)  As  to  contracts  for  leases  aud 
sun-endere,  see  sect  4. 
(v)  29  &  30  Vict  c.  81. 


SECT.  11. ]  PERSONS  CAPABLE  OF  MAKING  AND  TAKING  LEASES.  29 

The  common  law  power  of  leasing,  which,  as  already  pointed  Abolition  of 
oat,  had  not  been  touched  by  the  enabling  statute,  5  &  6  Vict.  c.  27,  power  of 
has  been  abolished  as  regards  prebendaries  and  incumbents  leasing, 
whose  title  accrues  after  6th  August,  1861.     Under  the  Ecclesias-  24  &  25  vict, 
tical  Leasing  Act  of  1861  (24  &  25  Vict*,  c.  105),  it  is  not  lawful  2*6  v?c't.  c!  52, 
for  a  prebendary  of  any  prebend  (not  being  a  prebend  of  any  No  lease  by 
cathedral  or  collegiate  church),  rector,  vicar,  perpetual  curate  or  prebendans 
incumbent,  who,  after  the  passing  of  the  Act  (6th  August,  1861),  rector,  &c.,  to 
may  become  possessed  of,  or   entitled  to  any  manors,  lands,  unless  made 
tenements  or  hereditaments  belonging  to  any  ecclesiastical  benefice  J^^  ^^aUi"^^ 
in  England,  to  make  any  grant  by  copy  of  court-roll  or  lease  of  Acts, 
any  such  manors,  lands,  tenements,  or  hereditaments,  in  con- 
sideration of  any  fine,  premium  or  foregift,  but  the  same  may, 
by  any  rector,  vicar,  perpetual  curate,  or  incumbent  after  the 
passing  of  this  Act,  be  leased  under  the  provisions  of  the  statutes 
5  &  6  Vict.  c.  27 ;  6  &  6  Vict.  c.  108 ;  or  21  &  22  Vict.  c.  57, 
By  the  Ecclesiastical  Leasing  Act  of  1862  (25  &  26  Vict.  c.  52), 
the  prohibition  was  extended  to  all  leases  of  such  manors,  lands, 
tenements  and  hereditaments  made  for  any  longer  term,  or  in 
any  other  way  than  according  to  the  provisions  of  the  three 
statutes  just  mentioned. 

Various  restrictions  have  been  imposed  by  modern  statutes  on  Further 
the  letting  of  ecclesiastical  property  :  as  to  the  letting  of  residences  ^^^"<^*^^°^ 
attached  to  benefices,  see  1  &  2  Vict.  c.  106,  s.  59 ;  as  to  land 
acquired  under  the  Episcopal  and  Capitular  Estates  Act,  1851 
(14  &  15  Vict.  c.  104),  see  sect.  9  of  that  Act ;  as  to  land  acquired 
under  the  Ecclesiastical  Leasing  Act,  1858  (21  &  22  Vict.  c.  57), 
see  sect.  9  of  that  Act ;  as  to  lands  assigned  as  the  endowment 
of  a  see  under  the  Ecclesiastical  Commissioners  Act,  1860 
(28  &  24  Vict.  c.  124),  see  sect.  8  of  that  Act ;  and  as  to  leases 
by  a  dean  and  chapter,  see  81  &  82  Vict.  c.  114,  s.  9. 

The  renewal  of  leases  is  regulated  by  the  Ecclesiastical  Leases  Renewal  of 
Act,  1836,  which,  as  explained  by  6  &  7  Will.  4,  c.  64,  prohibits  (f&T^'wiii.  4, 
any  ecclesiastical  corporation,  sole  or  aggregate,  from  granting  c-  20,  s.  1. 
any  new  lease,  by  way  of  renewal  of  any  lease  which  has  been 
previously  granted  for  two  or  more  lives,  until  one  or  more  of 
the  persons  for  whose  lives  such  lease  has  been  made  shall  die, 
and  then  only  for  the  surviving  lives  or  life,  and  for  such  new 
life  or  lives  as,  together  with  the  life  or  lives  of  such  survivor 
or  survivors,  shall  make  up  the  number  of  lives,  not  exceeding 
three  in  the  whole,  for  which  such  lease  has  been  originally  made. 
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D€Ct«  4*. 


Sect.  1. 


Leases  to 

occlcsiastical 

persons. 

1  &  2  Vict. 
c.  106,  s.  28. 


Beneficed 
clergy  not  to 
occupy  more 
than  eighty 
acres  of  laud 
without  per- 
mission of 
bishop. 


Leases  originally  granted  for  forty  years  may  be  renewed 
after  fourteen  years  have  expired;  leases  for  thirty  years, 
after  ten  years;  and  leases  for  twenty-one  years,  after  seven 
years.  But  where  it  is  certified  that  for  ten  years  past  such  has 
been  the  usual  practice  (such  practice  in  the  case  of  a  corporation 
sole  having  commenced  prior  to  the  time  of  the  person  for  the 
time  being  representing  such  corporation),  leases  may  be  renewed 
at  shorter  periods.  Leases  granted  for  terms  of  years  cannot  be 
renewed  for  lives. 

The  granting  of  occupation  leases  to  beneficed  clergymen  is 
restrained  by  the  Pluralities  Act,  1888,  under  which  it  is  not 
lawful  for  any  spiritual  person,  holding  any  cathedral  preferment 
or  benefice,  or  any  curacy  or  lectureship,  or  licensed  or  otherwise 
allowed  to  perform  the  duties  of  any  ecclesiastical  office  whatever, 
to  take  to  farm  for  occupation  by  himself,  by  lease  or  otherwise, 
for  term  of  life,  or  years,  or  at  will,  any  lands  exceeding  eighty 
acres  in  the  whole,  for  the  purpose  of  occupying,  or  using,  or 
cultivating  the  same,  without  the  permission  in  writing  of  the 
bishop  of  the  diocese  specially  given  for  that  purpose  under  his 
hand ;  and  every  such  permission  must  specify  the  number  of 
years,  not  exceeding  seven,  for  which  such  permission  is  given ; 
under  a  penalty  of  40«.  per  annum  for  every  acre  of  land  above 
eighty  acres  so  taken  to  farm  contrary  to  the  provision  aforesaid. 

A  lease  granted  to  a  corporation  aggregate  goes  to  their 
successors  (x) ;  but  a  lease  for  years  to  a  corporation  sole,  as  to 
a  bishop,  will  on  his  death  devolve  upon  his  executors  e»  autre 
droit  (y). 

A  corporation  aggregate  may  lease  to  one  of  their  own 
members,  provided  his  concurrence  is  not  necessary  for  the 
granting  of  the  lease  (z). 


(b)  Universities  and  Colleges. 

Leases  of  the  lands  of  the  Universities  of  Oxford,  Cambridge, 
and  Durham,  and  of  the  colleges  in  those  universities,  and  of  tiie 
Colleges  of  Winchester  and  Eton,  may  be  granted  under  the 
Universities  and  Colleges  Estates  Acts,  1858  to  1898  (a). 


(x)  Boc.  Abr.  Corporations  (E.)  4. 

{!/)  Co.  Litt.  46  b;  1  Piatt  on 
Leases,  542. 

(z)  1  Piatt  on  Leases,  542 ;  Salter 
V.  Grosvtnor  (1724),  8  Mod.  303. 

(a)  21  &  22  Vict  c.  44;  23  &  24 


Vict.  c.  59;  43  &  44  Vict.  c.  46; 
61  &  62  Vict.  c.  65.  See  also,  as  to 
Eton  and  Winchester  Colleges,  the 
Public  Schools  Act,  1868  (31  &  32 
Vict.  c.  118),  s.  24. 
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(c)  The  Crown, 

By  1  Anne,  c.  1,  s.  5  (fc),  a  restriction  was  placed  upon  leases  Crown  leases, 
of  Crown  hereditaments  (except  advowsons)  for  terms  exceeding 
thirtj-one  years  or  three  lives,  or,  in  the  case  of  building  or 
re]>airing  leases,  fifty  years  or  three  lives.     By  the  Crown  Lands 
Act,  1829  (c),  the  Grown  lands  were  placed  under  the  management 
of  the  Commissioners  of  Woods  and  Forests,  who  were  empowered 
to  lease  for  any  term  not  exceeding  thirty-one  years,  or,  in  the 
case  of  bailding  leases,  ninety-nine  years,  subject  to  the  condi- 
tions mentioned  in  the  Act.     As  to  enrolment  of  such  leases  by 
a  deposit  of  a  duplicate  thereof  in  the  OfiBce  of  Land  Bevenue, 
Becords,  and  Enrolments  (d),  see  the  Crown  Lands  Act,  1829  (c), 
8.  63;  the   Crown   Lands  Act,  1852  («),  s.  7;  and  the  Crown 
Lands  Act,  1853  (/),  s.  6.     See  also,  as  to  mining  leases,  the 
Crown  Lands  Act,  1873  (gf),  s.  4;  as  to  surrenders,  the  Crown 
Lands  Act,  1845  (A),  s.  6,  and  the  Crown  Lands  Act,  1894  (i) ; 
as  to  release  from  covenants,  the  Crown  Lands  Act,  1852  (e),  s.  2. 
As  to  leases  taken  on  behalf  of  the  Crown,  see  the  Crown 
Lands  Act,  1829  (r),  ss.  47,  49. 

As  to  leases  of  the  private  estates  of  the  Crown,  see  the  Crown 
Private  Estates  Acts,  1862  and  1878  {k). 

As  to  leases  of  foreshores,  which,  where  Crown  property,  are  Foreshore, 
now  in  general  placed  nnder  the  management  of  the  Board  of 
Trade,  see  the  Crown  Lands  Act,  1845(2),  s.l;  the  Crown 
Lands  Act,  1866  {m)j  ss.  7,  8  ;  and,  where  the  shore  is  used  for 
oyster  and  mussel  fisheries,  the  Crown  Lands  Act,  1885  (n),  s.  8. 
It  may  here  be  mentioned  that,  in  a  recent  case  (o),  it  was  held 
that  an  ancient  municipal  corporation  might  lawfully  take,  from 
a  private  lessor,  a  lease  of  the  foreshore  of  an  oyster  fishery, 
with  a  view  to  the  better  regulation  of  the  fishery. 

As  to  leases  by  the  Commissioners  of  Works,  see  the  Com- 
missioners of  Works  Act,  1852  (2?). 

(fc)  1  Anne,  stat.  1,  c.  7,  in  Enff-  (?')  57  &  58  Vict.  c.  43. 

liead.    See  1  &  2  Vict.  c.  95,  s.  4.  {k)  25  &  26  Vict  c.  37 ;  36  &  37 

(<•)  10  Geo.  4,  c.  50 ;  see  ss.  22—31.  Vict.  c.  61. 

W  See  Crown   Lands   Act,   1832  (/)  8  &  9  Vict.  c.  99. 

(2  &  3  Will.  4,  c.  1),  s.  21 ;  Crown  (m)  29  &  30  Vict.  c.  62. 

Ijinds  Act,  1851  (14  &  15  Vict.  c.  42),  (w)  48  &  49  Vict.  c.  79. 

^-  ^  (0)  Truro    Corporation    v.     Itoive^ 

W  15  &  16  Vict.  c.  62.  [19011  2  K.  B.  870;  [1902]  2  K.  B. 

(/)  16  &  17  Vict.  c.  56.  709. 

{9)  36  &  37  Vict.  0.  36,  (p)  15  &  16  Vict.  c.  28. 

(A)  8  &  9  Vict.  c.  99. 
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MuDicipal 
corporations. 

45  &  46  Vict 
c.  50. 


May  grant 
building 
leases  for 
seventy-five 
years,  and 
other  leases 
for  thirty-one 
years. 

Sect.  108. 


As  to  leases  of  land  in  the  Forest  of  Dean,  see  1  &  2  Vict, 
c.  43,  c.  25 ;  24  &  25  Vict.  c.  40,  s.  6. 

As  to  leases  of  lands  belonging  to  the  Duchy  of  Lancaster, 
see  48  Geo.  3,  c.  73 ;  52  Geo.  3,  c.  161 ;  1  &  2  Geo.  4,  c.  52, 
ss.  12,  13 ;  and  as  to  leases  of  lands  belonging  to  the  Duchy 
of  Cornwall,  see  Duchy  of  Cornwall  Management  Acts,  1863 
and  1868  (q). 

(d)  Municipal  Cof^orations  and  other  Local  Authorities, 

Under  the  Municipal  Corporations  Act,  1882  (r),  the  council 
of  a  municipal  corporation  may  make  a  lease  or  agreement  for  a 
lease  of  corporate  property  for  a  term  not  exceeding  thirty-one 
years  from  the  date  of  the  lease  or  agreement,  reserving  during 
the  whole  of  the  term  such  yearly  rent  as  to  the  council  seems 
reasonable,  without  any  fine ;  and  they  may  make  a  lease  or 
agreement  for  a  lease  for  a  term  not  exceeding  seventy-five  years, 
either  at  a  reserved  rent  or  on  a  fine,  or  both,  as  the  council 
think  fit : — 

(i)  Of  tenements  or  hereditaments,  the  greater  part  of  the 
yearly  value  of  which,  at  the  date  of  the  lease  or  agreement, 
consists  of  any  building  or  buildings ;  or 
(ii)  Of  land  proper  for  the  erection  of  any  houses  or  other 
buildings  thereon,  with  or  without  gardens,  yards,  curtilages, 
or  other  appurtenances  to  be  used  therewith  ;  or 
(iii)  Where  the  lessee  or  intended  lessee  agrees  to  erect  a 
building  or  buildings  thereon  of  greater  yearly  value  than  the 
land, — of  land  proper  for  gardens,  yards,  curtilages,  or  other 
appurtenances  to  be  used  with  any  other  house  or  other  building 
erected  or  to  be  erected  on  any  [such  («)]  land,  belonging  either 
to  the  corporation  or  to  any  other  proprietor,  or  proper  for 
any  other  purpose  calculated  to  afford  convenience  or  accom 
modation  to  the  occupiers  of  any  such  house  or  building  (t) 


(y)  26  &  27  Vict.  c.  49 ;  see  sects. 
21—28 ;  31  &  32  Vict.  c.  35. 

(r)  The  Act  applies  only  to  boroughs 
to  which  at  the  time  of  its  passing  the 
Municipal  Corporations  Act,  1835, 
applied,  and  to  towns  the  inhabitants 
"Whereof  are  incorporated  after  the 
commencement  of  the  Act,  and 
whereto  the  provisions  of  the  Muni- 
cipal Corporations  Acts  are,  under  the 
Act,  extended  by  charter :  sect  6.  It 
does  not  apply,  as  regards  the  leasing 


powers  stated  in  the  text,  to  metro 
politan  boroughs.  (London  Govern 
ment  Act,  1899  (62  &  63  Vict.  c.  14) 
8.  31  (1).)  For  the  former  powers 
see  5  &  6  Will.  4,  c,  76,  ss.  94,  96; 
6  &  7  Will.  4,  c.  104,  s.  2. 

(«)  The  woi-d  "  such**  seems  to  have 
been  in  serted  by  mistake.  C/,  Crown 
Lands  Act,  1829,  s.  23. 

(t)  As  to  leases  for  working  meu*s 
dwellings,  see  sect.  111. 
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Bat  otherwise  the  council  cannot  grant  a  lease  without  the  Sect.  i09. 
approval  of  the  Treasury  («t).     With  such  approval  they  may 
grant  a  lease  of  corporate  lands  on  such  terms  and  conditions  as 
the  Treasury  approve. 

These  corporations,  however,  may  renew  leases  in  cases  in  Sect.  no. 
which,  on  the  5th  June,  1835,  they  were  bound  by  covenant  or 
agreement,  or  enjoined  by  any  deed,  will,  or  other  document,  or 
saDctioned  or  warranted  by  ancient  usage  to  make  renewal ;  and 
also  in  all  cases  in  which  they  had  theretofore  ordinarily  made 
renewal  of  any  lease,  they  may  renew  such  lease  as  they  might 
have  done  in  case  the  Act  had  not  been  passed ;  a  provision,  it 
has  been  held,  which  ought  to  receive  a  liberal  interpretation  (x). 

As  to  leases  by  and  to  District  Councils  (y),  see  the  Public  District 
Health  Act,  1875  (z),  ss.  27,  29,  51,  175,  177.  councils,  &c. 

As  to  leases  for  artizans'  dwellings,  where  an  improvement 
scheme  is  being  adopted,  see  the  Housing  of  the  Working  Glasses 
Act,  1890(a),  s.  12;  and  as  to  leases  for  lodging-houses,  see 
sect.  57,  sub-sect.  2,  of  the  same  Act. 

As  to  leases  to  local  educational  authorities,  see  the  Elemen-  Educational 
tary  Education  Act,  1870  (6),  ss.  19  and  23,  the  Board  of  Educa-  *"^^^"*^^^- 
tion  Act,  1899  (c),  s.  2  (1),  the  Education  Act,  1902  (d),  s.  25  (2), 
and  the  Education  (London)  Act,  1908  {e),  s.  1 ;  and,  as  to  leases 
by  a  local  educational  authority  being  subject  to  the  control  of 
the  Board  of  Education,  see  the  Elementary  Education  Act, 
1870,  8.  22,  as  modified  by  the  above-mentioned  Acts  of  1899, 
1902,  and  1903. 

As  to  the  power  of  a  library  authority  to  hire  land,  see  the 
Public  Libraries  Act,  1892  (/),  s.  11. 

Prior  to  the  year  1819,  parish  officers  had  no  estate  in  parish  Parish  lands, 
lands  80  as  to  be  able  to  make  a  lease  (g),  but  by  the  Poor  Belief 


(«)  As  to  the  effect  of  such  approval, 
see  DavU  v.  Corp,  of  Leicester,  [1894] 
2  Ch.  208. 

(x)  AU.'Qen,  v.  Qrecut  Yarmouth 
(1855),  21  Beav.  625. 

(jf)  Local  Government  Act,  1894 
(56  &  57  Vict.  c.  73),  8.  21. 

(z)  38  &  39  Vict.  c.  55. 

(a)  53  &  54  Vict.  c.  70. 

(i)  33  &  34  Vict  0.  75,  which  was 
extended  by  35  &  36  Vict.  c.  27,  s.  1, 
to  any  offices  required  by  the  then 
^liool  Board  for  London.  And,  as 
to  taking  leases  for  public  purposes, 
»ee  also  the  Baths  and  Wash-houses 

L.T. 


Acts,  1846,  s.  24,  and  1862,  s.  3;  the 
Parochial  Offices  Act,  1861,  s.  1 ;  and 
the  Poor  Law  Amendment  Act,  1867, 
s.  13. 

(c)  62  &  63  Vict.  c.  33.  See,  too, 
the  Board's  Memorandum  (Form 
E.  A.  1)  issued  on  December  20th, 
1902,  and  the  Board's  Form  96  T. 

(d)  2  Edw.  7,  c.  42. 

(e)  3  Edw.  7,  c.  24. 
(/)  55  &  56  Vict.  c.  53. 

Cy)  Doe  V.  Terry  (1835),  4  A.  &  E. 
274;  see  Phillips  v.  Fearce  (1826),  5 
B.  &  C.  433;  Doe  v.  Cockell  (1836), 
4  A.  &  E.  478. 
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Parish 
councils. 


Act,  1819  {h)f  8. 17,  the  churchwardens  and  overseers  were  con- 
stituted a  body  corporate  for  the  purpose  of  holding  buildings, 
lands,  and  hereditaments  belonging  to  the  parish  (0 ;  and,  by 
sect.  18,  were  enabled,  with  the  consent  of  the  inhabitants  in 
vestry  assembled,  to  let  any  part  of  the  parish  lands  to  any  poor 
and  industrious  inhabitant  to  be  by  him  cultivated  on  bis  own 
account  at  such  reasonable  rent,  and  on  such  terms  as  the  vestry 
should  fix.  To  grant  a  valid  lease  of  lands  vested  in  the  parish 
officers  by  the  Act,  the  churchwardens  and  overseers  must 
concur  (/c),  but  where  land  was  vested  in  trustees  for  the  parish, 
the  Act  did  not  necessarily  divest  their  estate  (/). 

In  rural  parishes  which  have  a  parish  council  the  interests 
and  powers  of  the  parish  officers  in  respect  of  parish  lands,  and 
the  powers  of  the  yestry,  have  been  transferred  to  the  parish 
council  (m).  The  parish  council  may  let  any  lands  or  buildings 
vested  in  the  council,  but  the  power  of  letting  for  more  than  a 
year  is  not,  in  the  case  of  certain  property  specified  in  the  Act, 
to  be  exercised  without  the  consent  mentioned  in  the  Act  (n). 
Where  there  is  a  parish  meeting,  the  powers  of  the  vestry  are 
transferred  to  the  meeting,  and  the  legal  interest  in  parish 
property  vests  in  the  chairman  of  the  meeting  and  the  overseers 
as  a  body  corporate  (o). 

Under  the  Allotments  Act,  1887  (p),  the  sanitary  authority  of 
any  urban  or  rural  district — ^that  is,  as  to  urban  districts  which 
are  boroughs  the  borough  council,  and  as  to  other  districts  the 
urban  or  rural  district  council  (g) — may  acquire  by  purchase 
or  hire  land,  whether  within  or  without  their  district,  suitable 
for  allotments,  and  may  let  such  land  in  allotments  to  persons 
Sect.  7  (3),  (4).  belonging  to  the  labouring  population  in  the  district.  No  allot- 
ment is  to  exceed  one  acre,  save  in  the  case  of  a  temporary 


Letting 
by  public 
authorities  in 
allotments. 

50  &  51  Vict, 
c.  48,  s.  2. 


(/i)  59  Geo.  3,  0.  12. 

(i)  The  statute  does  not  apply 
to  copyhold  lands :  lie  Paddinyton 
Charitiea  (1837),  8  Sim.  629.  As  to 
churchwardens,  &c.,  taking  land  on 
lease  for  the  purpose  of  the  Act,  see 
sects.  12,  17 ;  and  as  to  inclosure  of 
waste  or  common  land  and  letting  to 
the  industrious  poor,  see  the  Poor 
Eelief  Act,  1831  (1  &  2  Will.  4, 
c.  42),  s.  2. 

(k)'Wockcock  V.  Qihson  (1825),  4 
B.  &  0.  462. 

(/)  Churchwardens  of  Deptford  v. 


Sketchley  (1847),  8  Q.  B.  394. 

(m)  Local  Government  Act,  1894 
(56  &  57  Vict.  c.  73),  ss.  5  (2),  6  (1), 
52  (4,  5),  67. 

{n)  Sect.  8  (2). 

(o)  Sect.  19. 

Ip)  See  Allotments  Act,  1882 
(45  &  46  Vict  c.  80),  and  the  earher 
provisions  of  the  Allotments  Act, 
1832  (2  WiU.  4,  c.  42). 

{q)  Public  Health  Act,  1873 
(38  &  39  Vict.  c.  55),  s.  6;  Local 
Government  Act,  1894  {d6  &  57  Vict, 
c.  73),  s.  21. 
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letting  of  land  which  cannot  be  let  in  accordance  with  the  Act 
and  the  regulations  under  it,  and  allotments  may  not  be  sub-let. 
A  tenant  of  an  allotment  may,  before  the  expiration  of  his  Sect.  7  (6). 
tenancy,  remove  any  fruit  and  other  trees  and  bushes  planted  or 
acquired  by  him,  for  which  he  has  no  claim  to  compensation. 
Persons  or  corporations  who  are  authorized  to  sell  land  to  the  Sect,  s  (7). 
sanitary  authority  for  the  purposes  of  the  Act,  may,  without 
prejudice  to  any  other  power  of  leasing,  lease  land  to  the  sani- 
tary authority,  without  any  fine  or  premium,  for  a  term  not 
exceeding  thirty-five  years. 

Where  a  sanitary  authority  (other  than  a  borough  council) 
fails  in  its  duties  as  to  the  acquisition  of  land  for  allotments,  its 
powers  may  be  transferred  to  the  county  council  under  the 
Allotments  Act,  1890  (r). 

Under  the  Local  Government  Act,  1894  («),  parish  councils 
may  hire  land  and  may  let  it  in  allotments  under  sects.  5 — 8 
of  the  Allotments  Act,  1887  (t).  If  the  parish  council  cannot 
obtain  land  by  agreement,  the  county  council  may  make  an 
order  authorizing  compulsory  hiring  for  not  less  than  fourteen 
years  nor  more  than  thirty-five  years.  The  parish  council  may 
let  to  one  person  an  allotment  exceeding  one  acre,  but,  if  the 
land  is  hired  compulsorily,  not  exceeding  in  the  whole  four  acres  • 
of  pasture,  or  one  acre  of  arable  and  three  of  pasture  (tt).  The 
county  council  may  confer  the  like  powers  on  the  parish 
meeting  (x).  Where  land  vested  in  a  parish  council  is  let  by 
the  council  for  allotments,  no  consent  or  approval  required 
under  the  Charitable  Trusts  Acts,  185B  to  1891,  need  be 
obtained  (i/) . 

A  county  council  may,  under  the  circumstances  specified  in  Letting 
the  Small  Holdings  Act,  1892  (^),  hire  land  on  lease  or  otherwise  holdings, 
for  the  purpose  of  letting  it  in  small  holdings  in  accordance  with 
the  provisions  of  the  Act,  and  they  may  also  let  land  purchased 
by  them  to  small  holders  who  are  not  able  to  buy.  Special 
provision  is  made  for  leases  to  a  county  council  under  the  Act 
by  tenants  for  life  (a).  The  county  council  may  delegate  its 
powers  in  this  behalf  to  a  committee  (b)r 

(r)  53  &  54  Vict.  c.  65.  0/)  Sect.  8  (2).- 

W  56  &  57  Vict.  c.  73,  8.  10.  (z)  55  &  56  Vict.  c.  31,  ss.  2,  4. 

(t)  Supra ,  p.  34.  {a)  Sect.  12  ;  infra^  p.  43. 

(t«)  Sect.  10  (6).  [b)  Sect.  16.     Cf,  T^ocal  Gk)vern- 

(j-)  liocal  Government  Act,  1894,  ment  Ac*,  1894,-8.-6'(4). 
«.  19  (10). 
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EzemptioDB 
from 

Mortmain 
Acts. 


Gompaniee. 

25  k  26  Vict, 
c.  89,  8.  18. 

Sect.  21. 


Leases'  by  deed  to  local  authorities  are  subject  to  sect.  6  of 
the  Mortmain  and  Charitable  Uses  Act,  1888  (c),  except  so  much 
of  sub-sect.  2  as  requires  an  assurance  by  deed,  made  otherwise 
than  in  good  faith  and  for  valuable  consideration,  to  be  executed 
not  less  than  twelve  months  before  the  death  of  the  assuror  (d). 

(e)  Building  Societies^  dc. 

As  to  leases  by  and  to  building  societies,  see  the  Building 
Societies.  Act,  1874  (c),  s.  87 ;  friendly  societies,  the  Friendly 
Societies  Act,  1896  (/),  s.  47  (1) ;  industrial  and  provident 
societies,  the  Industrial  and  Provident  Societies  Act,  1893  (^), 
s.  86  ;  and  trade  unions,  the  Trade  Unions  Act,  1871  (A),  s.  7. 

(/)  Companies. 

A  company  incorporated  under  the  Companies  Act,  1862,  has 
power  to  hold  lands,  but  no  company  formed  for  the  purpose  of 
promoting  art,  science,  religion,  charity,  or  any  other  like  object, 
not  involving  the  acquisition  of  gain  by  the  company  or  by  the 
individual  members  thereof,  can,  without  the  sanction  of  the 
Board  of  Trade,  hold  more  than  two  acres  of  land.  Under  this 
section  the  company  can  take  a  lease  of  lands  (»)•  Power  to  take 
on  leiase,  and  to  lease,  real  property  is  usually  expressly  conferred 
on  the  company  by  its  memorandum  of  association. 

A  lease  of  the  undertaking  of  a  company  may  be  sanctioned  as 
an  arrangement  under  the  Joint  Stock  Companies  Arrangement 
Act,  1870,  8.  2  (fc). 


(c)  51  &  52  Vict.  c.  42.  See  tw/ra, 
p.  39. 

{d)  Mortmain  and  Charitable  TJees 
(Amendment)  Act,  1892  (55  Vict, 
c.  11),  8.  1.  As  to  "assurance"  in 
this  Act,  including  leases,  see  sect.  2, 
and  Act  of  1888,  s.  10.  As  to  mean- 
ing of  '*  local  authority,"  see  sect.  2. 
And,  as  to  any  assurance  of  land  for 
the  purpose  of  a  school-house  for  an 
elementary  school,  see  s.  23  (5)  of  the 
Education  Act,  1902  (2  Edw.  7, 
c.  42). 
*  (e)  37  &  38  Vict.  c.  42. 

(/)  59  &  60  Vict.  c.  25. 

{g)  56  &  57  Vict.  c.  39. 

(A)  34  &  35  Vict.  c.  31. 

(}')  As  to  taking  on  lease  and  sub- 
letting more  land  than  the  company 
requires,  see  Re  London  and  Colonial 
'Co.,  Hor&ey'a   Claim  (1868),   L.   K. 


5Eq.  561,  562,  note  (1).  As  to  the 
right  of  trustees  in  whose  names  the 
lease  is  taken  to  be  reimbursed  by 
the  company  any  expenses  thev  in- 
cur, see  Be  Buckley  (1866),  35  Beay. 
449;  Be  Pooley  Hall  Colliery  Co. 
(1870),  18  W.  iL  201 ;  Southam^^ 
Imperial  Hotel  Co.,  HunVs  Claim 
(1872),  20  W.  E.435  (claim  in  wind- 
ing-up). The  company  in  such  a 
case  13  not  liable  directly  to  the 
lessor:  Walters  v.  Northern  Coal 
Mining  Co.  (1855),  5  D.  M.  &  G.  629, 
640;  Cox  V.  Bishop  (1857),  8  D.  M.  A: 
G.  815 ;  though  it  will  be  restrained 
from  using  the  property  in  violation 
of  the  provisions  of  the  lease :  Wright 
V.  Pitt  (1870),  L.  R.  12  Eq.  408. 

(k)  33  &  34  Vict.  c.  104;  In  re 
Dynevor,  <fcc.,  Collieries  Co.  (1879),  11 
Ch.  D.  605. 
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yn.   TRUSTEES  FOB   CHABITABLE   USES. 

(a)  Leases  by  Tmstees, 

By  the  Charitable  Trusts  Act,  1855,  the  trustees  or  persons  Restriction 
acting  in  the  administration  of  any  charity  which  is  within  the  traBteeeT^ 
Charitable  Trusts  Act  (I)  are  prohibited  from  granting,  otherwise  is  *  19  vict. 
than  under  the  express  authority  of  Parliament,  under  some    '      *  *     * 
statute,  or  of  a  Court  or  Judge  of  competent  jurisdiction,  or 
according  to   a   scheme  legally  established  (m),   or  with   the 
approval  of  the  Charity  Commissioners  (n),  any  lease  of  the 
charity  estate  in  reversion  after  more  than  three  years  of  any 
existing  term  or  for  any  term  of  life,  or  in  consideration  wholly 
or  in  part  of  any  fine,  or  for  any  term  of  years  exceeding  twenty- 
one  years.    A  lease  granted  by  the  trustees  of  a  charity  for  more 
than  twenty-one  years,  without  the  approval   of  the   Charity 
Commissioners,  in  contravention  of  the  provisions  of  secL  29  of 
the  Act  of  1855,  is  not  valid  for  a  term  of  twenty-one  years,  but 
is  absolutely  void  (o). 

As  to  the  [mode  of  obtaining  the  consent  of  the  Charity  16  A:  17  vict. 
Commissioners  to  building,  repairing,  and  mining  leases,  see  ^  '^'* 
Charitable  Trusts  Act,  1858,  s.  21 ;  and  as  to  such  leases  being 
valid  although  not  authorized  by  the  terms  of  the  trust,  see 
sect.  26.  The  vesting  of  the  charity  lands  in  the  "  OflBcial 
Trustee  of  Charity  Lands"  {p),  under  sect.  48  of  the  same  Act, 
does  not  prevent  the  acting  trustees  (or  a  majority  consisting  of 
not  less  than  three  persons)  from  granting  leases  and  enforcing 
or  being  liable  under  covenants :  Act  of  1855,  s.  16. 

Subject  to  the  above  restrictions,  the  trustees  of  a  charity  may  Leases  by 
grant  leases  of  the  charity  estate  in  pursuance  of  the  directions  *""*®^- 
in  that  behalf  given  by  the  founder  or  contained  in  the  instru- 
ment creating  the  charity ;  or,  if  there  are  no  such  directions, 
they  may  lease  the  charity  estate  at  a  rent  representing  the  full 


(0  For  the  excepted  charities,  see 
16&  17  Vict.  c.  137,  8.  62;  18  &  19 
Met  c.  124,  88.  47,  49.  As  to  leases 
of  portions  of  closed  cemeteries,  see 
20&21  Vict.  0.81,8.24. 

(m)  As  to  inserting  leasing  powers 
in  a  scheme,  see  Be  Srnith's  Charity 
(1882),  26  Sol.  Joum.  298.  The  deed 
of  foundation  does  not  constitute  a 
scheme  **  legally  established,'*  so  as 
to  enable  the  trustees  by  themselves 
to  exercise  a  power  of  leasing  con- 
tained in  it :  Ac  Mason's  Orphanage, 


[1896]  1  Ch.  596. 

(n)  Note  that  under  the  provisions 
of  sect.  2  (2)  of  the  Board  of  Education 
Act,  1899  (62  &  63  Vict.  c.  33),  and 
certain  Orders  in  Council,  the  Board 
of  Education  has  taken  over  all  the 
powers  of  the  Charity  Commissioners 
over  all  endowments  held  for  purely 
educational  purposes. 

(o)  li.  of  Bangor  v.  Parrt/y  [1891] 
2  Q.  B.  277. 

(p)  Sect.  15  of  the  Act  of  1835.    * 
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annual  value  of  the  demised  property  (q),  and  for  a  term  and 
upon  conditions  consistent  with  its  provident  management  (r). 
In  order  to  induce  the  Court  to  set  aside  a  charity  lease  already 
existing  it  is  not  enough  to  say  that  the  mode  of  letting  is  not 
the  best  that  might  be  prescribed ;  it  must  be  shown  that  the 
mode  is  so  positively  bad  that  no  persons  meaning  fairly  to  dis- 
charge their  trust  would  have  resorted  to  it  («).  A  charity  lease 
may  be  set  aside  on  the  mere  ground  of  undervalue,  but  such 
undervalue  must  be  satisfactorily  proved,  and  must  be  consider- 
able in  amount  (t).  And  since  the  case  of  a  charity  estate  is  one 
in  which,  of  all  others,  the  security  of  the  rent  is  the  first  point 
to  be  regarded,  in  such  a  case  '^the  inadequacy  of  the  rent 
reserved  is  less  a  badge  of  fraud  than-  it  would  be  in  almost  any 
other  instance "  (u).  Farming  leases  for  terms  not  exceeding 
twenty-one  years  have  been  considered  proper  (a;).  A  building 
lease  for  a  longer  term  than  ninety-nine  years  cannot  stand 
unless  there  be  some  special  ground  on  which  it  can  be 
supported  (?/) . 

Where  the  charity  is  in  the  hands  of  a  corporation,  leases  of 
the  charity  lands  may  be  subject  also  to  the  disabling  statutes 
of  Elizabeth  (z).  Accordingly,  s.  88  of  the  Charitable  Trusts 
Act,  1855,  provides  that  leases  authorized  by  the  Charity  Com- 
missioners shall  be  valid  notwithstanding  such  disabling  statutes, 
and  under  sect.  39  the  Commissioners  may  prepare  and  approve  of 
any  scheme  for  the  letting  of  the  charity  property,  and  all  leases 
granted  by  the  trustees  or  persons  acting  in  the  management  of 
the  charity,  pursuant  to  such  scheme,  are  valid.  Words  in  the 
Acts  applying  to  any  person  or  individual  apply  also  to  a 
corporation,  whether  sole  or  aggregate  (a),  and  a  majority  of  the 
trustees  or  persons  acting  in  the  administration  of  a  charit}- 


(q)  East  V.  lif/al  (1725),  2  P.  W. 
284.  See  Att.'Gen.v.  Morgan  (1826), 
2  Russ.  306;  Att-Gen.  v.  Brooke 
(1811),  18  Ves.  p.  326. 

(r)  Att'Om.  V.  Owm  (1805),  10 
Ves.  p.  560;  Att.-Oen,  v.  (rriffith 
(1807),  13  Ves.  p.  575;  Att-Gen.  v. 
Pargtter  (1843),  6  Beav.  150.  The 
trustees  must  not  lease  to  one 
of  themselves  :  Att-Geu,  v.  Dixie 
(1807),  13  Ves.  p.  534 ;  and  a  lease  to 
a  relatiye  of  a  trustee  is  viewed  with 
suspicion:  Ex  parte  Skinner  (1817), 
2  Jkfer.  457 ;  Ferrahj  v.  Hobaon 
(1847),  2  Phil.  261. 


(«)  Att.'Gen.  v.  Cross  (1817),  3  Mer. 
p.  540. 

(t)  AtL'Gen.  v.  6Vom(1817),  3  Mer. 
pp.  540,  541. 

(m)  Eximrte  S/a'ttiter  (1817),  2  Mer., 
at  p.  457. 

(x)  AtL'Gen,  v.  Owen  (1803),  10 
Ves.  p.  560. 

(y)  Att.'Gen.  v.  Foord  (1843),  6 
Beav.  p.  290. 

(z)  Stiitraf  p.  25.  See  Magdalei* 
IIosititalY,  Knotts  (1879),  4  App.  Gas. 
324. 

(a)  Act  of  1855,  s.  48. 
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present  at  a  daly  constituted  meeting  of  their  body  are  empowered 
to  act  (6). 

See  the  Allotments  Extension  Act,  1882  (c),  as  to  the  letting  of 
lands  vested  in  trustees  for  the  benefit  of  the  poor  of  any  parish  ; 
and  the  Municipal  Corporations  Act,  1888  (d),  s.  8,  as  to  setting 
aside  leases  of  charity  lands  in  certain  cases. 


(b)  Leases  to  Trustees  foi'  Charitable  Uses. 

Subject  to  the  exemptions  noticed  below,  a  lease  for  the  Leases  to 

benefit  of  any  charitable  uses  is  void  {e)  unless  it  complies  with  chTrUabic^ 

the  requirements  of  the  Mortmain  and   Charitable  Uses  Act,  uses. 

1888  ij') ;  that  is,  it  must  be  made  to  take  effect  immediately  in  ^^  ^  ^^  ^'*^^- 


possession  {g) ;  it  must  contain  no  reservation  or  condition  for 
the  benefit  of  the  lessor,  save  only  as  mentioned  in  the  Act ;  it 
must  be  by  deed  executed  in  the  presence  of  at  least  two 
witnesses  (h) ;  unless  made  in  good  faith  for  full  and  valuable 
consideration,  it  must  be  made  at  least  twelve  months  before  the 
death  of  the  lessor  ;  and  it  must  within  six  months  after  execution 
be  enrolled  in  the  Central  Office  of  the  Supreme  Court  (t),  though 
in  certain  cases  the  omission  to  enrol  within  the  time  limited 
may  be  cured  (A:).  The  reservations  and  conditions  which  may 
be  made  in  favour  of  the  lessor  (provided  the  same  benefits  are 
reserved  to  persons  claiming  under  the  lessor  as  to  the  lessor 
himself)  are  as  follows  :  the  reservation  of  a  peppercorn  or  other 
nominal  rent;  of  mines  and  minerals;  or  of  any  easement; 
covenants  or  provisions  as  to  the  erection,  repair,  position,  or 


c.  42,  8.  4. 


{b)  Charitable  Tnists  Act,  1869 
(32  &  33  Vict.  c.  110),  8.  12. 

(c)  45  &  46  Vict.  c.  80. 

{d)  46  &  47  Vict.  c.  18. 

[f)  Apparently  this  does  not  apply 
to  lands  already  in  mortmain.  See 
\yalkery.  RichanUwi  (1837),  2  M.  & 
W.882;  Att'OetLY.  (//yn(1841),  12 
Sin.84;  Aahton  y.  Janes  (1860),  28 
Bear.  460  (on  9  Geo.  2,  c.  36). 

(/)  See  Buntiuf/  v.  Sargent  (1879), 
13  Ch.  D.  330  ;  Churcher  v.  Martin 
(1889),  42  Ch.  D.  312.  For  exemp- 
tioiu  m  the  case  of  leases  for  religious 
pQiposee,  or  for  the  promotion  of 
Hiocation,  &c.,  see  sect.  7;  as  to 
tuiiTersities  and  colleges,  and  land 
sallied  for  a  public  park,  elementary'' 
echool-house,  or  public  museum, 
^«ct  6,  and  also,   as   to    land   for 


school -house,  sect.  23  (5)  of  the 
Education  Act,  1902  (2  Edw.  7,  c.  42) ; 
as  to  workmen's  dwellings,  the  Work- 
ing Classes  Dwellings  Act,  1890 
(53  &  54  Vict.  c.  16) ;  as  to  assur- 
ances to  local  authorities,  supra,  p.  36 ; 
and  as  to  exemptions  under  special 
Acts,  see  Tudor's  Charitable  Trusts, 
ed.  1889,  p.  432. 

ig)  See  26  &  27  Vict.  c.  106;  infra, 
p.  40. 

(/i)  See  Wickham  v.  Marquis  of 
Bath  (1865),  L.  K.  1  Eq.  17. 

(/)  If  the  charitable  uses  of  the 
lease  are  declared  by  a  separate 
instrument  duly  enrolled,  it  is  not 
necessary  to  enrol  the  lease:  sect. 
4(9). 

{k)  Sect.  5. 
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description  of  buildings,  the  formation  or  repair  of  streets  or 
roads,  drainage  or  nuisances,  and  covenants  or  provisions  of  the 
like  nature  for  the  use  and  enjoyment  as  well  of  the  demised 
land  as  of  any  adjacent  land ;  a  right  of  re-entry  on  non-payment 
of  any  such  rent  or  on  breach  of  any  such  covenant  or  provision ; 
and  other  stipulations  of  a  like  nature  for  the  benefit  of  the  lessor 
or  of  any  person  claiming  under  him. 

The  foregoing  provisions  pnvut  Jacie  make  it  impossible  to 
grant  a  lease  for  charitable  uses  (Q  at  a  rent  other  than  nominal, 
but  a  lease  at  a  substantial  rent  is  authorized  under  the  pro- 
vision that  if  the  assurance  is  made  in  good  faith  on  a  sale  for 
full  and  valuable  consideration  (771) »  that  consideration  may  con- 
sist wholly  or  partly  of  a  rent  reserved  to  the  vendor  with  or 
without;  a  right  of  re-entry  for  non-payment.  The  expression 
'*  on  a  sale  "  includes  the  granting  of  a  lease,  the  lessee  being 
a  purchaser  pro  tanto  (n).  Moreover,  the  practice  of  granting 
leases  to  charities  is  expressly  recognized  by  the  enactment  that 
every  deed  or  assurance  by  which  any  land  shall  have  been 
demised  for  any  term  of  years  for  any  charitable  use  shall  be 
deemed  to  have  been  made  to  take  effect  for  the  charitable  use 
thereby  intended  immediately  from  the  making  thereof,  if  the 
term  for  which  such  land  shall  have  been  thereby  demised  was 
thereby  made  to  commence  and  take  effect  in  possession  at  auy 
time  within  one  year  from  the  date  of  such  deed  or  assurance (o). 

(2)  Bestrictions  arising  from  Limited  Interest. 

I.    TENANTS   in   TAIL. 

Leases  by  Tenants    in  tail    can   grant    leases   under    the  Fines    and 

1^3^^^^  Recoveries  Act,  1883,  but  where  there  is  a  protector  of  the 
3 &4  Will.  4,  settlement  (j;),  his  consent  is  necessary  to  make  the  lease 
c.^  ,S8.  o,  effectual  against  remaindermen  and  reversioners  subsequent 
Sects.  40, 41.    to  the  estate  tail.     Leases  under  the  Act  must  be  by  deed, 

and  must  be  enrolled  in  the  Enrolment  Department  of  the 
Central  Office  ((7)  within  six  months  after  execution,  except 
leases  for  a  term  not  exceeding  twenty-one  years  at  a  rack- 
rent,  or  not  less  than  five-sixths  of  a  rack-rent,  where  the  term 

(0  Cf.  D(»€  V.  Hawthorne  (1818),  2  (o)  26  &  27  Vict.  c.  106. 

B.   &    A.   96;      Webster  v.   Southey  (p)  See  sect.  22  for  definition  of 

(1887),  36  Ch.  D.  9.  this  phrase. 

(m)  See  sect.  10.  (q)  R.  S.  C.  Ord.  61,  r.  9. 

(n)  Infra,  p.  55. 
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is  to  commence  from  the  date  of  the  lease  or  from  any  tiloe 
not  exceeding  twelve  months  from  such  date.  Tenants  in  tail 
also  have  the  powers  of  leasing  conferred  upon  a  tenant  for  life 
by  the  Settled  Estates  Act,  1877  (r),  and  the  Settled  Land 
Act,  1882  («). 

A  lease  for  years  by  a  tenant  in  tail,  not  authorized  by  any  Leases  by 
skatutory  power  or  by  a  power  to  lease  contained  in  the  settle-  uH*"^  ]„ 
ment,  is  not  absolutely  determined  by  his  death,  but  the  issue  pursuance  of 
in  tail  is  at  liberty  either  to  aflSrm  or  avoid  it  as  he  may  think  *    ^^vh 
fit(u).    His  affirmance  may  be  either  expressed,  or  implied  from 
acceptance  of  rent  (a:),  or  from  bringing  an  action  for  recovery 
thereof,  or  an  action  of  waste  (y).    As  against  remaindermen 
after  the  estate  tail,  the  lease  is  void  (z). 

II.    TENANTS   FOB  LIFE. 

Under  the   Settled  Land  Act,  1882(a),  s.  6,  a  tenant  for  Tenants  for 
life{t)  under  any  settlement,  whether  executed  before  or  after  ^'^®* 
the  commencement  of  the  Act  (c),  may  lease  (rf)   the  settled  Land  Act, 
land  (e),  or  any  part  thereof,  or  any  easement,  right,  or  privilege  ^^^^'  ^-  **• 
of  any  kind  over  or  in  relation  to  the  same,  for  any  purpose 
whatever,  whether  involving  waste  or  not,  for  any  term  not 
exceeding,  (i)  in  the  case  of  a  building  lease,  ninety-nine  years, 
(ii)  in  the  case  of  a  mining  lease  (/),  sixty  years,  and  (iii)  in  the 
ease  of  any  other  lease,  twenty-one  years.    And  it  may  here  be 
mentioned  parenthetically  that,  in  proper  cases,  capital  moneys 

(r)  Sect.  46.     See  infra,  p.  48. 

(«)  Sect.  58  (1)  (i). 

[t]  For  former  statutory  power  of 
leasing,  see  32  Hen.  8.  c.  28,  rei)ealed 
M  to  leases  by  tenants  in  tail  by 
19  &  20  Vict.  c.  120,  s.  35. 

(tt)  Co.  Litt.  45  b ;  Bac.  Abr.  (D.) 
651 ;  E.  of  Bed/trt-cTa  Case  (1586),  7 
Bep.  8  a. 

(x)  Doe  V.  Jenkins  (1829),  5  Bing. 
469,  476;  Doe  v.  Jiolhnga  (1847),  4 
C.  b.  188;  Stile8  v.  Cmvj^er  (1748),  3 
Atk.  p.  693.  See  Oalxprn  v.  /A  of 
Marlbortmgh  (1866),  14  L.  T.  789. 

(y)  Bac.  Abr.  (1).)  652. 

(z)  Co.  Litt  45  b;  Andrew  v.  Pearce 
(1805),  1  B.  &  P.  N.  K,  158. 

(a)  45  &  46  Vict  c.  38. 

(h)  See  sect  2  (5)— (7). 

W  See  sect  2  (1). 

(a)  As  to  the  o^ieration  of  the  lease, 
8ee8ect20(l),  (2). 
L  («)  As    to    "  land,"  see  note  (c). 


supra f  p.  4 ;  as  to  **  settled  land,'*  see 
sect.  2  (3).  The  principal  mansion- 
house  and  the  park  and  lands  usually 
occupied  therewith  cannot  be  leased 
without  the  consent  of  the  trustees  of 
the  settlement  or  an  order  of  the  Court : 
S.  L.  Act,  1890,  s.  10;  Marquess  of 
AiJeshury's  S.  K,  [1892]  1  Ch.  506; 
[1892]  A.  C.  356.  And  so  as  to  a 
lease  of  easements  over  the  park: 
Sntherhnnl  v.  Sutherland,  [1893]  3 
Ch.  169;  Ptase  v.  Courtney,  [1904] 
W.  N.  148.  As  to  what  is  to  bo 
deemed  a  principal  mansion-house, 
see  S.  L.  Act,  1890,  s.  10  (3).  The 
order  is  made  upon  application  by- 
summons  at  Chambers  :  S.  L.  Act 
Eules,  1882,  r.  2;  Seton,  6th  ed. 
pp.  1830,  1838. 

(/)  Mining  leases  under  the  Act 
of  1882  and  generally  are  treated  of 
infra,  pp.  192  d  seq. 
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Surface  and 
minerals. 


Requisites. 
Sect.  7. 


arising  under  the  Act  may  be  applied  in  paying  the  expenses  of 
making  any  additions  to  or  alterations  in  baildings,  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let  (g). 

A  lease,  to  be  valid  under  the  Act,  need  not  expressly  refer 
to  the  Act  {h) ;  and  there  may  be  circumstances  under  which, 
and  terms  on  which,  a  tenant  for  life  could  make  a  valid  lease 
in  favour  of  his  wife  (t).  But  a  lease  granted  by  a  tenant  for 
life  must,  in  order  to  be  valid,  be  granted  in  the  bond  fide 
exercise  of  his  power,  having  regard  to  the  interests  of  all 
parties  entitled  under  the  settlement  (A-).  Accordingly,  where  a 
lady,  who  was  tenant  for  life  of  a  house  during  her  widowhood, 
proposed  to  grant  a  lease  of  it  to  a  gentleman  with  whom  she 
was  about  to  re-marry,  her  real  object  being  that  she  might 
herself  continue  in  occupation  of  the  premises,  the  Court  held 
that  the  proposed  grant  would  not  be  a  bond  fide  exercise  of  her 
statutory  leasing  power,  and,  at  the  instance  of  the  remainder- 
men, restrained  her  by  injunction  from  granting  the  lease  (Z). 

The  statutory  leasing  powers  of  a  tenant  for  life  enable  him 
to  grant  either  a  lease  of  the  surface  of  settled  land  reserving 
the  mines  and  minerals  under  it,  or  a  lease  of  the  mines  and 
minerals  without  the  surface  (7/1). 

A  lease  under  the  Act  of  1882  must  comply  with  the  following 
conditions  (n) : — 

(1)  It  must  be  by  deed  (o),  and  must  be  made  to  take  effect  in 
possession  (p)  not  later  than  twelve  months  (q)  after  its  date. 
Consequently,  a  sub-lease  for  the  residue  of  the  term  created  by 
the  head  lease  should  not  contain  a  covenant  for  the  extension 
of  the  sub-term  upon  the  renewal  of  the  head  lease  (r) ;   but 


(y)  See  S.  L.  Act,  1882,  s.  21  (iii), 
and  8.  25;  S.  L.  Act,  1890,  s.  13  (ii); 
lit:  Blagrave's  S.  A\,  [1903]  1  Ch.  560 ; 
Be  Calverlet/'s  S.  E.,  [1903]  73  L.  J. Ch. 
25 ;  89  L.  T.  500. 

(/i)  Moyridye  v.  Clapp,  [1892]  3 
Ch.382. 

(t)  See  Sutherland  v.  Sutherland, 
[1893]  3  Ch.  169,  at  p.  196. 

(k)  Sect.  53.  See  Sutherland  v. 
Sutherland,  supra.  And,  as  to  the 
tenant  for  life  being  a  trustee  of  dam- 
ages recovered  for  breach  of  covenant 
in  a  lease  granted  by  him,  see  Mitchell 
V.  Armstrong  (1901),  17  T.  L.  B.  495. 

(/)  Middleman  v.  Stevens,  [1901]  1 
CI1.  574,  577 ;  and  see  the  cases  cited 
in  argument,  p.  576. 


{in)  Re  Gladstone,  Gladstone  v. 
Gladstone,  [1900]  2  Ch.  101,  104 
(C.  A.).  See  further,  on  this  point, 
infra y  p.  197. 

(n)  As  to  evidence  of  facts  or  cal- 
culations affecting  the  lease,  see 
sect.  7  (5^.  As  to  ]3rotection  of  lessees 
dealing  m  good  faith  with  the  tenant 
for  life,  lee  sect.  54. 

(o)  As  to  the  effect  of  the  convey- 
ance, see  sect.  20. 

(p)  See  Sutherland  v.  Sutherland, 
[1893]  3  Ch.  p.  192. 

(q)  I,e,,  calendar  months:  Inter- 
pretation Act,  1889  (52  &  53  Yict. 
c.  63),  s.  3. 

(r)  Re  FamelVs  S.  E,  (1886),  33 
Ch.  D.  599. 
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upon  a  surrender  and  new  grant  of  a  head  lease,  the  existence 
of  an  nnexpired  sub-lease  does  not  prevent  the  new  lease  from 
taking  efifect  in  possession  («). 

(2)  The  lease  must  reserve  the  best  rent  {t)  that  can  reason- 
ably be  obtained  (u),  regard  being  had  to  any  fine  (x)  taken,  and 
to  any  money  laid  out  or  to  be  laid  out  for  the  benefit  of  the 
settled  land,  and  generally  to  the  circumstances  of  the  case*  In 
estimating  the  best  rent  in  the  case  of  an  agricultural  holding 
it  is  not  necessary  to  take  into  account  against  the  tenant  the 
increase  in  the  value  of  the  holding  arising  from  improvements 
made  or  paid  for  by  him  (j/).  Under  the  item  "  money  laid  out," 
past  voluntary  expenditure  cannot  be  taken  into  account ;  the 
expenditure  must  have  direct  reference  to  the  granting  of  the 
leasee^).  If  the  lease  does  not  reserve  the  best  rent  that  could 
be  obtained,  and  particularly  if,  in  the  matter  of  the  grant,  the 
lessee  was  not  "  dealing  in  good  faith  "  within  the  meaning  of 
sect.  54  of  the  Act  of  1882,  the  lease  is  certainly  voidable, 
and  perhaps  void  (a). 

(8)  The  lease  must  contain  a  "  covenant  by  the  lessee  "  for 
payment  of  the  rent,  and  a  condition  of  re-entry  on  non-payment 
within  a  time  therein  specified  not  exceeding  thirty  days.  If 
the  time  specified  exceeds  this  limit  the  lease  has  no  effect  under 
the  Act (t).  Moreover,  a  "covenant  by  the  lessee"  means  a 
legal  covenant,  which  can  be  sued  upon  at  law:  fronj  which  it 
follows  that  a  lease  granted  by  a  tenant  for  life,  under  the 
statutory  power,  to  himself  and  others  as  lessees,  and  containing 
covenants  by  the  lessees  with  the  lessor,  is  bad,  whether  the 
covenants  are  joint  or  joint  and  several ;  for  in  either  case  there 
are  not,  from  the  commencement  of  the  lease,  legal  covenants 
enforceable  against  every  lessee  (r). 


(«)  Be  ForcTa  S.  E.  (1869),  8  Eci .  309. 

10  See  sect.  2  (10)  (ii).  As  to 
relaxation  of  this  requirement  in  the 
case  of  working  men  s  dwellings,  see 
tho  Housing  of  the  Working  Classes 
Act,  1890  (53  &  54  Vict.  c.  70),  s.  74, 
«nd  S.  L.  Act,  1890,  s.  18 ;  and  as  to 
^nall  holdings,  the  Small  Holdings 
Act,  1892  (55  &  56  Vict  c.  31),  s.  12. 

(tt)  See  Suthrrland  v.  Sutherland, 
[1H93]  3  Ch.  p.  195. 

{x)  A  fine  or  premium  received  on 
the  grant  of  a  lease  under  any  power 
wmferred  by  the  Act  of  1882  w  to  be 
<<6enied  capital  money  arising  under 


that  Act :  S.  L.  Act,  1884  (47  &  48 
Vict  c.  18^,  s.  4. 

(y)  Agncultural  Holdings  (Eng- 
land) Act,  1883  (46  &  47  Vict  c.  61), 
8  43 

'  {z)  lie  Chawner's  S.  K,  [1892]  2 
Ch.  p.  196. 

(a)  Re  Hardiiuin  and  Wilcox^ s 
CotUrad,  [1902]  1  Ch.  599,  602,  608. 
Of,  Boyce  v.  Edbrooke,  infra  y  at 
p.  841. 

(b)  Of.  Doe  V.  Barrowjh  (1844),  6 
Q.  B.  229. 

\c)  B(nj'c€  V.  Edbrooke,  [1903]  1  Ch. 
836,  842. 
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Notice  to 
tmstees. 

Sect.  45. 


Ijeases  not 
exceeding 
twenty-one 
years. 

Settled  Land 
Act,  1890, 8.  7. 


(4)  A  counterpart  is  to  be  executed  by  the  lessee  and  delivered 
to  the  tenant  for  life. 

A  tenant  for  life,  when  intending  to  make  an  agreement  for  a 
lease,  or  a  lease,  must  give  notice  to  each  of  the  trustees  of  the 
settlement  (d)  by  registered  letter,  and  also  to  the  solicitor  for 
the  trustees,  if  known  to  him,  not  less  than  one  month  before 
the  making  of  the  lease  or  a  contract  for  the  same(«).  The 
notice  may  be  a  notice  of  a  general  intention  to  lease  (/).  At 
the  date  of  the  notice  the  number  of  trustees  must  be  not  less 
than  two,  unless  a  contrary  intention  is  expressed  in  the  settle- 
ment. A  person  dealing  in  good  faith  with  the  tenant  for  life 
is  not  concerned  to  inquire  respecting  the  giving  of  the  notice (g); 
and,  in  the  case  of  a  lease  where  no  fine  is  taken,  it  seems  that 
the  lessee  need  not  inquire  as  to  the  existence  of  trustees  (/i), 
though  in  the  case  of  a  purchase  or  of  a  lease  at  a  fine  (which 
is  capital  money  (i) )  there  must  be  trustees  at  the  time  of  com- 
pletion to  receive  the  purchase-money  or  fine  (A*).  But  the 
Court  will  restrain  the  granting  of  the  lease  till  trustees  have 
been  appointed  and  notice  given  (Z) ;  and  it  seems  that  the  lease 
will  be  bad  if  the  lessee  actually  knows  that  there  are  no 
trustees  {m).  The  trustees  to  whom  notice  is  given  incur  no 
liability  by  remaining  passive  (n).  If  a  difference  arises  between 
them  and  the  tenant  for  life  respecting  the  exercise  of  the  power 
of  leasing  or  any  matter  relating  thereto,  either  party  is  at 
liberty  to  apply  (o)  to  the  High  Court  for  directions  (2^)* 

In  the  case  of  leases  not  exceeding  twenty-one  years,  provided 
the  rent  is  the  best  that  can  be  reasonably  obtained  without  fine, 
and  that  the  lessee  is  not  exempted  from  punishment  for  waste  (g), 


(<i)  That  is,  trustees  of  the  settle- 
ment for  the  purposes  of  the  Acts. 
S.  L.  Act,  1882,  8.  2  (8) ;  S.  L.  Act, 
1890,  8.  16.  As  to  appointment  of 
trustees,  see  S.  L.  Act,  1882,  s.  38 ; 
and  of  new  trustees,  Trustee  Act, 
1893,  s.  47. 

(c)  lie  Bentleyj  Wade  v.  Wihon 
(1885),  54  L.  J.  Ch.  782.  Any  trustee, 
by  writing  under  his  hand,  may 
waive  notice  either  in  any  particular 
case,  or  generally,  and  may  accept 
less  than  one  month's  notice :  S.  L. 
Act,  1884,  s.  5  (3). 

(/)  S.  L.  Act,  1884,  s.  5  (1). 

(</)  See  Duke  of  Marlborough  v. 
SartoriB  (1886),  32  Ch.  D.  p.  623. 


(A)  Mogridge  v.  Clapp,  [1892]  3 
Ch.  382. 

(0  S.  L.  Act,  1884,  8.  4. 

[kSHatUn  v.  Itiuisdl  (1888),  38 
Ch.  D.  334. 

(0  WlieelwrigU  v.  Walker  (1883). 
23  Ch.  D.  752 ;  MiHfridge  v.  Clupp^ 
[1892]  3  Ch.  p.  400. 

(w)  Hughes  v.  Fanagan  (1891),  30 
L.  E.  Ir.  111. 

(I/)  Sect.  42. 

(o)  By  summons  in  Chambers: 
S.  L.  Act  Eules,  1882,  r.  2. 

(  p)  Sect.  44.  There  is  no  proTisiou 
ensuring  a  trustee  who  applies  his 
costs  of  the  application. 

{q)  See  infra,  p.  49,  note  (<?)• 
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ihe  following  relaxation  of  the  above  provisions  is  allowed: — 
No  notice  need  be  given  under  sect.  45  of  the  Act  of  1882 ;  there 
need  not  be  any  trustees  of  the  settlement  for  the  purposes  of 
the  Settled  Land  Acts  ;  and  the  lease  may  be  by  writing  under 
hand,  with  an  agreement  in  lieu  of  a  covenant  for  payment  of 
rent,  provided  the  term  does  not  extend  beyond  three  years  from 
the  date  of  the  writing. 

A  tenant  for  life  may  accept,  with  or  without  consideration  (?•),  Surrenders 
a  surrender  of  any  lease  of  settled  land,  whether  made  under  guttled  Land 
the  Act  of  1882  or  not  («),  and  may  grant  new  leases  («).     On  a  Act,  1882, 
surrender  of  a  lease  in  respect  of  a  part  only  of  the  land  or  of 
the  mines  and  minerals  leased,  the  rent  may  be  apportioned  (f). 
He  may  also  contract  for  leases  and  for  surrenders  of  contracts 
for  leases,  and  such  contracts  will  bind  his  successors  in  title  (u). 
Similarly  a  tenant  for  life  can  give  effect  to  a  contract  for  a  lease 
made  by  his  predecessor  in  title,  or  to  a  covenant  for  renewal, 
where  such  lease,  if  made  by  the  predecessor,  would  be  binding 
on  the  successor,  or  where  such  covenant  could   be  enforced 
against  the  owner  for  the  time  being  of  the  settled  land  (x) ;  and 
can  confirm  a  void  or  voidable  lease  provided  the  lease  when 
confirmed  is  such  as  might  at  the  date  of  the  original  lease  have 
been  lawfully  granted  under  the  Act  or  otherwise  (x). 

The  provisions  of  the  Act  of  1882  do  not  abridge  other  powers  Effect  of 
for  the  time  being  subsisting  under  a  settlement  (y) ;  but  in  case  ^^^  ^^  ^^^^ 
of  conflict  (sect.  56  (2) )  between  the  provisions  of  a  settlement 
and  those  of  the  Act  relative  to  any  matter  in  respect  of  which 
the  tenant  for  life  exercises  or  contracts  or  intends  to  exercise 
any  power  under  the  Act,  the  provisions  of  the  Act  are  to  prevail ; 
and  accordingly,  save  in  the  case  of  settlements  within  the  mean- 
ing of  sect.  63  (^),  the  consent  of  the  tenant  for  life  (a)  is  necessary 
to  the  exercise  by  the  trustees  of  the  settlement,  or  other  person, 
of  any  power  conferred  by  the  settlement  exercisable  for  any 
purpose  provided  for  in  the  Act(&).     The  conflict  referred  to  in 

(r)  As  to  such  consideration,  see  [1892]  2  Ch.  211. 

/•«  UuHloke*a  S,  E„  Fiizroy  v.  Han-  (?y)  Sects.  56,  57. 

'"te,    [1902]    1    Ch.    941,    and    Ee  (z)  S.  L.  Act,  1884,  s.  6  (1).     See 

(/'irf/.nV<  6'.  E,,  iL  942  note.  infra,  i^.  47. 

(»)  S.  L.  Act,  1882,   s.    13.      See  (o)  Or,  where  two  or  more  persons 

^to»  V.Penny  (1892),  67  L.T.  290.  constitute  the  tenant  for  life,    the 

(t)  Sect.  13  (2).  consent  of  any  one  of  them:  S,  L. 

(»0  Sect.  31.     See  Datna  v.  Bar-  Act,  1884,  s.  6  (2). 

f"rd  (1882),  22  Ch.  J).  128.  (b)  lit  Athtrton,  W.  N.  1891,  p.  85. 

[f)  Sect.   12.      Re  Kemeya-Tynte, 
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Sect.  10. 


Power  to 
grant  to 
copyholders 
licences  for 
leasing. 

Sect.  14. 


sect.  56  (2)  means  a  conflict  between  provisions  connected  with 
the  execution  of  the  power,  sach  as  consent  of  a  third  person, 
and  not  with  the  results  of  such  execution  or  the  subject-matter 
of  the  power  (c).  Where  there  is  an  order  granting  a  power  of 
leasing  under  the  Settled  Estates  Act,  1877,  an  order  should  be 
obtained  staying  such  existing  order  before  the  powers  of  the 
Settled  Land  Acts  are  exercised  (d). 

Special  provision  is  made  by  sect.  8  of  the  Act  of  1882  as  to 
the  terms  on  which  building,  repairing  (e),  and  improving  (f) 
leases  may  be  granted.  A  nominal  rent  may  be  reserved  for  the 
first  five  years,  and,  subject  to  certain  restrictions,  where  the 
land  is  contracted  to  be  leased  in  lots,  the  entire  rent  may  be 
apportioned  among  the  various  lots  (</)•  Under  sect.  2  of  the 
Settled  Land  Act,  1889,  a  building  lease  or  agreement  may  be 
granted  with  an  option  of  purchase,  subject  to  the  provisions 
of  the  section.  On  the  grant  of  a  building  lease  the  tenant 
for  life  may  cause  parts  of  the  settled  land  to  be  laid  out 
for  streets,  squares,  gardens,  or  other  open  spaces,  with 
drains,  &c.  {h). 

Under  sect.  10  of  the  Act  of  1882,  the  statutory  term  or 
conditions  of  building  leases  may,  by  order  of  the  Court,  be 
varied  where  such  variation  is  required  by  local  custom,  or 
it  would  be  difiicult  to  let  for  or  on  the  statutory  term  or 
conditions  (t). 

A  tenant  for  life  may  grant  to  a  tenant  of  copyhold  or  customary 
land,  parcel  of  a  manor  comprised  in  the  settlement,  a  licence  to 
make  any  such  lease  of  that  land,  or  of  a  specified  part  thereof, 
as  the  tenant  for  life  is  empowered  by  the  Act  to  make  of  freehold 
land.  The  licence  may  fix  the  annual  value  whereon  fines,  fees, 
or  other  customary  payments  are  to  be  assessed,  or  the  amount 


(c)  Earl  of  Lonsdale  v.  LowtheTf 
[1900J  2  Ch.  687,  697. 

(d)  Re  Poole's  SeUlevient  (1884),  50 
L.  T.  685. 

(e)  Truscott  v.  Diamond  Bock  Bor- 
!ng  Co.  (1882),  20  Clu  D.  251 ;  Be 
DanielVs  S.  K,  [1894]  3  Ch.  503. 

(/)  See  sect.  2  (10)  (iii). 

{(/)  As  to  leases  of  lots  after  the 
agreed  rent  has  been  already  secured 
by  the  earlier  leases,  see  Be  Sahuiy 
W.  N.  1885,  p.  197. 

(h)  S.  L.  Act,  1882,  s.  16. 

(0  See  S.  L.  Act  Rules,  1882,  r.  9 : 
Setou,  6th  ed.,  pp.  1828,  1832;    Be 


aCixnnelVs  Estate,  [1903]  1  Ir.  R 
154 ;  also  Cecil  v.  Langdan  (1886),  54 
L.  T.  418,  where,  an  infant  tenant  in 
tail  in  possession  being  eighteen  years 
of  age,  and  opposing  an  application  by 
the  trustees  for  general  authority  to 
grant  building  leases  of  lands  in 
Sheffield  for  terms  not  exceeding*  200 
years,  the  Court  declined  to  ^ye 
them  such  an  authority,  and  requued 
them  to  seek  the  Court's  approyal, 
on  notice  to  the  infant,  of  each  and 
eyeiy  lease  which  they  might  propose 
to  gi-ant. 
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of  those  fines,  fees,  or  payments.     The  licence  must  be  entered 
on  the  court  rolls  of  the  manor. 

Each  of  the  following  persons,  when  his  estate  or  interest  is  in  Persons 
possession  0),  has  the  powers  of  leasing  conferred  on  a  tenant  powere*  ^ 
for  life  (fc)  by  the  Act  of  1882 : — (i)  a  tenant  in  tail  (special  "f  a  tenant 

•  .  for  life* 

provision  being  made  with  respect  to  tenants  in  tail  who  are  Act  of  1882 
restrained  by  statute  from  barring  the  estate  tail) ;  (ii)  a  tenant  s.  58. 
in  fee  simple  with  an  executory  limitation  over  on  failure  of  his 
issae  or  in  any  other  event  (Z) ;  (iii)  a  person  entitled  to  a  base 
fee:  (iv)  a  tenant  for  years  determinable  on  life,  not  holding 
merely  under  a  lease  at  a  rent  (m) ;  (v)  a  tenant  for  the  life  of 
another,  not  holding  merely  under  a  lease  at  a  rent ;  (vi)  a  tenant 
for  his  own  or  any  other  life,  or  for  years  determinable  on  life, 
whose  estate  is  liable  to  cease  in  any  event  during  that  life, 
whether  by  expiration  of  the  estate,  or  by  conditional  limita- 
tion (n),  or  otherwise,  or  to  be  defeated  by  an  executory  limitation 
over,  or  is  subject  to  a  trust  for  accumulation  of  income  for  pay- 
ment of  debts  or  other  purposes  (o) ;  (vii)  a  tenant  in  tail  after 
possibility  of  issue  extinct ;  (viii)  a  tenant  by  the  curtesy  (  jj)  ; 
and  (ix)  a  person  entitled  to  the  income  of  land  under  a  trust  or 
direction  for  payment  thereof  to  himself  during  his  own  or 
any  other  life,  whether  subject  to  expenses  of  management  or 
not  (9),  or  until  sale  of  the  land,  or  until  forfeiture  of  his  interest 
on  bankruptcy  or  other  event. 

Land  which  is  subject  to  a  trust  or  direction  for  sale  and  for  Settlement 
the  application  of  the  income  till  sale  for  the  benefit  of  any  trust^for^saie. 
person  for  life,  whether  absolutely  or  subject  to  restriction,  is  Settled  Land 
deemed  to  be  settled  land;  the  instrument  under  which  the  trust  ^^03/^^^' 
arises  is  deemed  to  be  a  settlement  (r) ;  the  person  beneficially 


(j)SeQ  lie  Atkinsan  (1886),  31 
CL  D.  p.  580;  Re  Morgan  (1883),  24 
Ch.  D.  p.  116;  ife  Jones  (1884),  26 
Ch.  D.  p.  744  ;  Be  Clitheroe  Estate 
(1885),  31  Ch.  D.  135;  lie  Strang  ways 
(1886),  34  Ch.  D.  423. 

{k)  Where,  in  the  events  which 
happen,  the  estate  devolves  upon  the 
heir-at-law  of  the  settlor  for  his  life, 
see  Re  Athertotiy  W.  N.  1891,  85. 

(0  See  Conveyancing  Act,   1882, 

6.10. 

(w)  lie  Hade's  S.  E,  (1885),  29 
Ch.  D.  78. 

(n)  Be  PageCs  8.  E.  (1885),  30 
Ch.  D.  161. 


(o)  Williams  v.  Jenkins,  [1893]  1 
Ch.  700.  Cf,  Be  Strang  ways  (18«6), 
84  Ch.  D.  423. 

(p)  MogridgeY.  C/a/?/9,[1892]  3  Ch. 
382.     See  S.  L.  Act,  1884,  s.  8. 

(7)  Re  Jaii«  (1884),  26  Ch.  D.  736; 
Be  Clitheroe  Estate  (1885),  31  Ch.  D. 
135;  Clarke  v.  TAom^oH  (1887),  35 
Ch.  D.  p.  311;  bat  a  discretionary 
trust  for  payment  is  not  sufficient: 
Be  Atkinson  (1886),  31  Ch.  D.  577. 
Cf.  Be  Home's  8.  E.  (1888),  39  Ch. 
84. 

(r)  See  Be  Earle  and  Webster's  Con- 
tract (1883),  24Ch.D.  144;  Be  Bidgt 
(1885),  31  Ch,  D.  504. 
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entitled  to  the  income  is  deemed  tenant  for  life  ;  and  the  trastees 
for  sale  are  for  the  purposes  of  the  Act  trustees  of  the  settle- 
ment (a).  Consequently  the  tenant  for  life,  as  thus  defined,  has 
the  statutory  power  of  leasing,  and  is,  in  general,  entitled  to  be 
let  into  possession  (t).  But  in  order  to  avoid  a  conflict  between 
the  powers  of  the  tenant  for  life  and  the  trustees,  the  tenant  for 
life  cannot  exercise  his  powers  under  sect.  63  without  the  leave 
of  the  Court,  and  while  the  order  giving  leave  is  in  force  any 
trust  or  power  for  the  same  purpose  cannot  be  executed  (n). 
But,  before  such  order,  the  trustees  can  execute  the  trust  without 
the  consent  of  the  tenant  for  life,  notwithstanding  sect.  56  of  the 
Settled  Land  Act,  1882  (x).  Thus  a  lease  cannot  be  made  by 
a  tenant  for  life  of  proceeds  of  sale  under  a  trust  for  sale  except 
with  the  sanction  of  the  Court  (i/). 
Poweraof  Under  the  Settled  Estates  Act,  1877  (^r),  persons  entitled  to 

mide%^euiea   *^®  possession  (a)  or  to  the  receipt  of  the  rents  and  profits  of  any 
Estates  Act,     settled  estates  for  an  estate  for  any  life  (b),  or  for  a  term  of  years 
*  ^'  determinable  with  any  life  or  lives,  or  for  any  greater  estate, 

under  a  settlement  made  since  November  1st,  1856  (sect.  57), 
unless  the  settlement  contains  an  express  declaration  to  the  con- 
trary, and  also  any  person  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  any  unsettled  estate  as  tenant 
by  the  curtesy  or  in  dower,  may,  without  any  application  to  the 
Court,  demise  the  same  or  any  part  thereof,  except  the  principal 
mansion-house  and  demesnes  and  other  lands  usually  occupied 
therewith. 
Requisites  for  The  term  must  not  exceed  twenty-one  years  for  estates  in 
leases.  England,  and  thirty-five  years  in  Ireland,  and  the  lease  must 

take  effect  in  possession  at  or  within  one  year  next  after  the 
making  thereof.  Every  such  demise  must  be  made  by  deed  at 
the  best  rent  that  can  reasonably  be  obtained  (c),  without  any 
fine  or  other  benefit  in  the  nature  of  a  fine,  and  the  rent  must  be 
incident  to  the  immediate  reversion.     The  demise  must  not  be 

(«)  For  a  case  where  the  section  (z)  40  &  41  Vict.  c.  18. 

was  held  not  to  apply,  the  trust  for  (a)  See  Taylor  v.  Taylor  (1875),  20 

sale  being  postponed,  see  Be  Home's  Eq.  297. 

S.  K  (1888),  39  Ch.  D.  84.  (h)  A  tenant  in   tail  after  posai- 

(t)  lie  BayoVs  Settlement,  [1894]  1  bility    of    issue    extinct    is    to    be 

Ch.  177.  deemed  to  be  a  tenant  for  life.     See 

(u)  S.  L.  Act,  1884,  s.  7.  sect.  2. 

(x)  Sect.  6  (1).  (c)  Re  Rawlins'  Estate  (1865),  L.  B. 

iy)  Re  DanielVs  S.  E.,  [1894]  3  Ch,  1  Eq.  286. 
503. 
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made  without  impeachment  of  waste  {il)  ;  it  must  contain  a 
covenant  for  payment  of  the  rent,  and  such  other  usual  and 
proper  covenants  {e)  as  the  lessor  shall  think  fit,  and  also  a 
condition  of  re-entry  on  non-payment  of  the  rent  for  a  period 
of  not  less  than  twenty-eight  days ;  and  a  counterpart  must  be 
executed  by  the  lessee  (/). 

Leases  by  a  tenant  for  life,  not  authorized  by  any  statutory  Leases  by 
power  or  by  a  power  contained  in  the  settlement,  are  valid  during  nfe^not  in^ 
the  life  of  the  lessor  {g),  even  though  his  estate  comes  to  an  end  pursuance  of 
by  forfeiture  or  surrender  (/i),  but  on  his  decease  become  abso- 
lutely void  (i),  and  incapable  of  confirmation  by  the  succeeding 
owner  (k).     But  a  new  tenancy  from  year  to  year  may  be  created 
by  his  acceptance  of  rent  from  the  tenant  (Z),  and   where  the 
sacceeding  owner  has  knowingly  permitted  or  encouraged  the 
lessee  to  expend  money  in  improvements  on  the  premises,  he  will 
not  be  allowed  to  eject  the  lessee  {m). 

As  to  leases  by  tenants  for  terms  of  years,  see  Underleases, 
infra,  Chap.  IV.,  sect.  18. 

As  to  the  payment  out  of  capital  moneys  arising  under  the 
Settled  Land  Act,  1882,  of  costs,  charges,  and  expenses  incidental 
to  the  exercise  of  a  tenant  for  life's  statutory  leasing  powers,  see 
infra,  p.  190. 

III.    LEASES   BY   THE   COURT. 

The  Settled  Estates  Act,  1877  (n),  empowers  the  Court  (o),  if  Leases  by  the 
it  shall  deem  it  proper  and  consistent  with  a  due  regard  to  the  j^^ig^ 

Estates  Act, 

(d)  Hence  it  must  not  exempt  the      96.     But  under  14  &  15  Vict,  a  25,    1^77. 
lessee  from  liability  for  **fair  wear      the  tenant  at  rack  rent  of  a  farm, 

and  tear  and  damage  by  tempest"  :  whose  tenancy    determines   by   the 

/>ori«v.Dai;iM(1888),38Ch.I).499.  death  of    his  landlord,   is  entitled, 

^  article  in  37  Sol.  Joum.  p.  76.  instead  of  emblements,  to  hold  the 

(e)  I.e.,     legal     covenants.       See  farm  till  the  expiration  of  the  cuiTont 
Bfnfce  V.  Edbrooke,  [1903]  1  Ch.  836;  year  of  the  tenancy. 

ittprn,  p.  43.  (A-)  Lndford    y.    Barber   (1786),    1 

(/)  See  also  sects.  47,  48.     As  to  T.  B.  90;  James  v.  Jenkins  ^1757), 

licences  to  copyhold  tenants  to  grant  Bull.  N.  P.  96  b ;  Jenkins  v.  Church 

leases,  see  sect.  9.    This  Act  is  still  (1776),  Cowp.  482. 

occasionally  useful,  as  where  there  {i)  Smith    v.     Widlake    (1877),    3 

are  no  trosteee  for  the  purpose  of  the  C.  ^r.  D.  10;  7)ae  v.   Watts  (1797),  7 

S.L.  Acts.  T.   R.   83.      See    infra,    Chap.   11. , 

{^)  Bratjge  v.   Wiseman  (1615),    1  sect.  3. 

Brown.  &  G.  22.    As  to  agreements  (m)  SHles  v.  Cowper  (1748),  3  Atk. 

for  leases  by  a  tenant  for  life  in  excess  692.     See  Dann  v.  Spnn'it^  (1802), 

of  bis  power,  see  infruy  p.  55.  7  Ves.  231,  235  ;  Filling  v.  Armitaye 

ih)  SutUm'sCa8e{VlO\)y  12Mod.557.  (1806),  12  Ves.  78,  88. 

(0  Doi'  V.  BuUher  (1778),  1  Dougl.  in)  40  &  41  Vict.  c.  18. 

50;  /)r>e  V.  Archer  (1796),  1  B.  &  P.  (o)  /.p.,  the  Chancery  Division  of 

531;   Roe  v.   Ward  (1789),  1  H.  Bl.  the  High  Court;     and  also,  as  to 
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Uequisitos 
for  leases. 


interests  of  all  parties  entitled  under  the  settlement,  to  authorize 
leases  (sect.  4).  or  preliminary  contracts  for  leases  (sect.  8),  either 
of  the  whole  or  any  parts  (sect.  6)  of  any  settled  estates,  or  of 
any  rights  or  privileges  over  or  affecting  any  settled  estates  (;>), 
for  any  purpose  whatsoever,  whether  involving  waste  or  not, 
subject  to  the  conditions  specified  in  the  Act  (q). 

Every  such  lease  must  be  made  to  take  effect  in  possession  at 
or  within  one  year  after  the  making  thereof,  and  the  term  created 
must  not  exceed  :  for  an  agricultural  or  occupation  lease,  twenty- 
one  years  in  England  and  thirty-five  years  in  Ireland ;  for  a 
mining  lease,  or  a  lease  of  water-mills,  way-leaves,  water-leaves, 
or  other  rights  or  easements,  forty  years  ;  for  a  repairing  lease, 
sixty  years;  and  for  a  buildin<^  lease,  ninety-nine  years.  But 
any  such  lease  (except  an  agricultural  lease)  may  be  for  such 
term  as  the  Court  directs,  where  the  Court  is  satisfied  that  it  is 
the  usual  custom  of  the  district,  and  beneficial  to  the  inheritance, 
to  grant  the  lease  for  a  longer  term  than  the  term  hereinbefore 
specified  in  that  behalf ;  though  the  Court  may  not  authorize  any 
lease  which  could  not  have  been  authorized  in  the  settlement 
by  the  settlor  (sect.  89),  or  where  a  private  Bill  for  the  same 
purpose  has  been  rejected  by  Parliament  (sect.  32)  (r). 


Leases  under 
l)0\vere. 


IV.    LEASES    UNDER   POWERS, 

Settlements  and  wills  often  expressly  empower  tenants  in  tail 
or  for  life,  or  trustees  («),  to  grant  leases.  To  these  powers  of 
leasing  there  are  generally  attached  conditions  and  restrictions 
which  must  be  carefully  observed  by  the  person  exercising  the 


estates  within  their  respective  juris- 
dictions, the  Palatine  Courts  of 
liuncaster  and  Durham :  sect  44 ; 
62  &  53  Vict.  c.  47,  s.  10. 

{p)  See  the  definition  of  **  settle- 
ment" and  **  settled  estates"  in 
sect.  2. 

(7)  See  sect.  48  as  to  evidence  of 
execution  of  counterpart  by  lessee. 

(r)  See  sect.  4  as  to  the  other 
conditions  to  he  observed.  As  to 
best,  rent  see  lie  Jtuivlins*  Kstatf 
(IN60),  L.  K.  1  Eq.  286;  as  to 
c^pitjilizing  part  of  a  mining:  rent, 
sects.  4,  34,  lie  Maymird  (1899),  43 
Sol.  Joum.  676;  as  to  surrender  and 
renewal  of  leases,  sect.  7,  Eiutvn  v. 
rtninj  (1892),  67  L.  T.  290;  as  to 
ap})ro\  iiig  particular  lease  or  vesting 


general  power  of  leasing  m  trustees, 
sects.  10,  13,  lie  llonyhton's  Estate 
(1894),  W.  N.  p.  20;  ai*  to  execution 
of  lease,  sect.  12 ;  and  as  to  its 
validit)',  sect.  40.  Cf-  Conveyancing 
Act,  1881,  s.  70  (1),  (2).  The  settle- 
ment can  by  express  declaration 
exclude  the  powei-s  of  the  Act : 
sect.  38;  lie  Peakes  S.  E,,  [1893] 
3  Ch.  430.  As  to  leases  of  copyholds, 
sect.  56 ;  Euston  v.  Penny,  supra ; 
and  as  to  procedure,  s^cts.  lU 
23—31,  41.  bee,  too.  Bainbridge  on 
Mines,  5th  ed.  p.  236. 

(«)  Where  a  power  is  given  to  trus- 
tei  8  who  disclaim,  it  cannot  be  exer- 
ci^ed  by  the  heir-at-law  on  whom 
the  esbite  devolves  :  llobsoii  v.  Fit'ijM 
(1865),  4  D.  J.  &  S.  608. 
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power,  or  the  lease  made  under  it  will  be  void  as  against  persons 
entitled  in  remainder  or  reversion  (Q,  except  in  the  cases  provided 
for  by  the  statutes  mentioned  hereafter.  And,  apart  from  express 
restrictions,  a  lease  made  upon  improper  terms  may  be  void  as  a 
frandulent  or  unfair  execution  of  the  power  (u).  Leases  not 
'made  in  accordance  with  the  terms  of  the  power  are  good, 
however,  as  between  the  parties  to  them  by  way  of  estoppel  (x). 

In  the  construction  of  powers  the  intention  of  the  parties  is  to  Construction 
prevail  {y).     Subject  to  that  principle,  the  restraints  imposed  by  ^^  P<^^®"- 
a  limited  power  given  to  a  tenant  for  life  are  to  be  taken  strictly 
against  him,  where  they  are   imposed  for  the  benefit  of  the 
remainderman  (z). 

The  donee  of  a  power  of  leasing  cannot  lease  to  himself.     It  Lease  by 
has  been  said,  upon  the  authority  of  a  statement  by  Page-Wood,  po^r  ^ 
V.-C.  (a),  based  on  some  old  cases,  that  such  a  donee  can,  never-  himself  orto 
theless,  lease  to  a  trustee  for  himself.     If  that  be  so,  it  is  a  perfect  himself, 
anomaly,  and  it  would  nowadays  be,  it  is  conceived,  decidedly 
unsafe  for  any  such  donee  to  grant  a  lease  to  a  trustee  for  himself, 
or  for  anyone  to  accept  the  assignment  of  a  lease  gi*anted  to  such 
a  trustee,  on  the  assumption  that  the  Courts  would  hold  them- 
selves bound  by  the  above  statement  (b). 

The  restrictions  contained  in  powers  of  leasing  have  reference 
to- 
il) The  property  dUmced  to  he  leased. — Under  a  power  to  lease 
''lands  usually  demised,"  it  seems  that  lands  which  have  not 
been  in  lease  within  twenty  years  previously  cannot  be 
demised  (c).  But  lands  which  have  been  previously  leased, 
although  not  before  leased  together,  may  be  included  in  the 
same  lease  (^0*  Where  in  a  settlement  there  was  a  power  to  let 
any  part  of  the  settled  estates  ''so  as  the  usual  rents  "  were 


(0  i>op  V.  Camn  (1794),  5  T.  R. 
W,  Though  suppoi-ted  at  law  by 
the  legal  estate  in  the  trustees,  the 
lease  will  be  bad  in  equity  as  a 
breach  of  trust:  Bowts  \,  East 
hmdm  Waterworks  Co,  (1818),  3 
Mad.  375,  383 ;  Jac.  324.  And  as  to 
conlonnitj*  between  the  lease  and  the 
power,  gee  Ik>€  v.  Wihon  (1822),  5 
B.  &  A.  363. 

(»i)  Taylor  v.  Horde  (1757),  1  Burr, 
p.  125. 

(r)  Yelloivly  v.  Qoiofr  (1855),  11 
Kx.  274.    See  infra,  ]i.  74. 

(y)  Pomtrij    V.  I^urtimjton    (17rO), 


3  T.  E.  665.  As  to  the  construction 
of  powers  to  lease,  see  Sug.  Powers, 
8th  ed.  p.  712  ;  Vinan  v.  Jegwi  (1868), 
L.  R.  3  H.  L.  285. 

(z)  Orby  V.  Mohun  (1706),  Gilb. 
Eq.  R.  at  p.  58. 

(rt)  In  Bevan  v.  Habgood  (1860), 
IJ.  &  H.  222,  at  p.  229. 

(6)  Boyce  v.  Edhrooke,  [1903]  1  CJh. 
836,  at  pp.  843,  847. 

(c)  Sug.  Powei-8,  728.  See  Co. 
Litt.  44  b. 

(d)  Dtte  V.  Stephe-ns  (1846),  6  Q.  B. 
208;  Doi'  V.  Rendlt  (1814),  3  M.  &S.99. 
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reserved,  a  lease  of  tithes  which  had  never  before  been  let  was 
held  void  (e).  A  power  to  lease  settled  estates  ''  or  any  part 
thereof  "  will  not  aathorize  a  lease  of  part  of  the  lands  with 
liberty  to  sport  over  the  rest :  for  a  power  to  lease  land  cannot 
enable  the  donee  of  the  power  to  impose  a  burden  on  the  land  (/). 

Generally,  if  the  power  does  not  mention  mines,  a  lease  may# 
be  made  of  open  mines  (.9),  but  not  of  unopened  mines:  if  the 
power  specifies  mines,  then  (i),  if  there  are  any  open  mines  on  the 
lands,  such  open  mines  only  can  be  leased,  and  (ii)  if  there  are 
no  open  mines,  a  lease  may  be  made  of  unopened  mines  (/<). 
But  the  general  rule  may  of  course  yield  to  a  sufficient  indication 
of  contrary  intention.  Thus  where  a  testator  gave  his  trustees 
a  general  unrestricted  power  to  lease  any  portion  of  his  estates, 
saying  nothing  about  mines  or  minerals,  and  after  his  death  coal 
was  found  under  part  of  his  estates  on  which  there  had  never 
been  any  open  working,  it  was  held  that,  under  the  power,  the 
trustees  might  grant  a  mining  lease  of  the  unopened  minerals  (t). 

Where,  under  a  settlement,  the  tenant  for  life  has  power  to 
lease  **  all  or  any  part  or  parts  "  of  the  settled  lands  for  building 
purposes,  and  has  also  power  to  lease  any  mines  either  with  or 
without  the  surface  lands,  those  powers  enable  him  (independently 
of  the  provisions  of  sect.  6  of  the  Settled  Land  Act,  1882,)  to 
grant  building  leases  reserving  the  minerals  under  the  lands 
leased  (k). 

(2)  The  kind  of  lease  to  be  granted. — Under  a  power  to  grant 
building  leases,  a  mere  repairing  lease,  not  containing  any 
obligation  to  build,  will  be  invalid  (Z).  Under  a  power  to  grant 
repairing  leases,  a  lease  containing  the  ordinary  covenants  to 
repair  and  to  deliver  up  in  repair  will  be  valid  without  any 
express  covenant  to  spend  a  particular  sum  in  repairs  (m).     In  a 


(<?)  P&inery  v.  Partington  (1790),  3 
T.  E.  665. 

(/)  Dai/rell  v.  ffoare  (1840),  12 
A.  &  E.  356 ;  explained  in  lie  Glad- 
stone, [1900]  2  Ch.  at  p.  105 ;  and 
commented  upon  in  Brotvn  v.  Peto, 
[HKK)]  2  a  B,  at  pp.  659,  660,  663. 

((f)  As  to  tenant  for  life's  right  to 
income  arising  from  lease  (by  settle- 
ment trustees)  of  open  mines,  see 
Grevilh'Nvgent  v.  Mxiir  Mackenzie 
(1899),  16  T.  L.  B.  43. 

(h)  Clegg  v.  Rowland  (1866),  L.  B. 
2    Eq.    160;    Farwell    on    Powers, 


2nd  ed.  p.  602;  MacSwinnev  on 
Mines,  2nd  ed.  p.  184. 

(0  Jie  Barker,  Wallui  v.  Barl»r 
(1903),  88  L.  T.  685. 

(A)  Re  Duke  of  RtUland's  SeUied 
Estates,  [1900]  2  Ch.  206. 

(/)  Jones  V.  Verney  (1789),  Willes, 
169;  Hallett  to  Martin  (1883),  24 
Ch.  D.  624. 

(m)  Easton  v.  Pratt  (1863).  2 
H.  &  C.  676;  Tnucoti  v.  Diamottd 
Rock  Boring  Co.  (1882),  20  Ch.  I>. 
251. 
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case  where  the  tenant  for  Ufe  was  authorized  to  grant  such 
mining  lease  as  he  should  think  proper,  it  was  held  that  he 
might  grant  a  lease  at  a  peppercorn  rent  by  way  of  mortgage  for 
securing  a  sum  paid  to  himself  {n). 

(3)  The  length  of  lease  to  be  granted. — Under  a  power  to  lease 
for  not  exceeding  twenty-one  years,  or  for  three  lives,  a  lease 
cannot  be  made  for  ninety-nine  years  determinable  on  three 
lives  (o).  Of  course  a  lease  may  be  made  for  a  less  interest  than, 
but  of  the  same  nature  as,  that  specified  in  the  power  (p) .  And 
under  a  power  to  lease  for  not  exceeding  twenty-one  years  a  lease 
may  be  made  for  twenty-one  years  determinable  at  seven  or 
fourteen  years  at  the  option  of  either  lessor  or  lessee  (<;). 
Where  under  a  similar  power  a  lease  had  been  granted  for 
twenty-six  years,  it  was  held  valid  for  twenty-one  (r). 

If  no  term  is  mentioned  in  the  power,  the  provisions  of  the 
instrument  creating  the  power  will  be  looked  at  to  see  whether 
any  intention  appears  as  to  the  length  of  leases  to  be  granted  (<). 

(4)  27ie  rent  to  he  reserved, — Under  a  power  to  lease  "  at  the 
best  rent,"  of  course  no  fine  nor  anything  in  the  nature  of  a  fine 
can  be  taken  on  the  lease.  One  criterion  as  to  whether  the  best 
rent  has  been  obtained  is  whether  the  lessor  has  got  as  much  for 
his  successors  as  he  has  for  himself ;  if  he  has  got  more  for 
himself  than  for  his  successors,  that  is  decisive  evidence  against 
him  (0*  But  even  if  the  lease  is  fair  in  this  respect,  it  will  be  in- 
valid (ft)  if  it  does  not  reserve  the  best  rent  which  a  prudent  owner 
could  obtain.  The  lessor  need  not  accept  the  highest  offer  of  rent. 
It  is  proper  to  have  regard  to  other  considerations,  such  as  the 
solvency  and  eligibility  of  the  tenant  (x),  but  a  lease  must  not  be 
granted  at  less  than  the  best  rent  in  consideration  of  the  tenant's 
executing  improvements  on  the  demised  property  (y).     The  rent 


<N)  Mt>Btyn  V.  Lancaster  (1883),  23 
Ch.  D.  583. 

(«)  Bf^  V.  PruUitnx  (1808),  10 
East,  158. 

Kp)  Jshenwofl  v.  Oldhiow  (1815),  3 
M.  &  S.  382. 

(y)  Edu^rds  v.  MilUxtnk  (1859),  4 
l>rew.  606;  Muskerry  v.  Chiitnery 
(1835),  LI.  &  Goo.  229.  But  866 
Uirt  V.  iStnft  (1814).  2  Ball  &  B.  536. 

(r)  CampMl  v.  XwcA  (1775),  2 
Amb.  740. 

in)  Vivian  v.  Jeyon  (1867),  L.  R.  2 
C.  K  422;  L.  K.  3  H.  L.  285.  866 
Shethtf  V.  Musktrry  (1848),  1  H.  L.  C. 


576. 

(t)  Montyomery  v.  A',  of  Wemiss 
(1817),  5  Dow.  p.  344. 

(m)  Cf,  lie  Uandman  and  Wilcox's 
Contract  (where  the  lease  discussed 
had  been  granted  under  the  Settled 
Land  Act,  1882),  [1902]  1  Ch.  599. 

{x)  Doe  V.  Rudcliffe  (1808),  10  East, 
278;  Dyas  v.  Cruise  (1845),  2  Jo.  & 
Lat.  460,  482. 

{y)  lioe  V.  Archbishvv  of  York 
(1805),  6  East,  86.  But  see  Shannon 
V.  Bradstreei  (1803),  1  Sch.  &  I^f. 
52,  p.  72. 
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Lease  must  be 
in  possession. 


No  ounfirma- 
tion  of  void 
lease. 


must  generally  be  reserved  at  the  same  rate  throughoat  tlie 
whole  term  granted  by  the  lease  (z). 

Under  a  power  to  grant  a  lease  containing  "asual  covenants/* 
the  covenants  to  be  inserted  are,  it  is  conceived,  such  as  would 
be  inserted  in  a  lease  which  is  stipulated  to  contain  such 
covenants  (a).  If  the  power  requires  that  the  lessee  shall  not 
be  made  dispunishable  for  waste,  a  covenant  by  the  lessor  to 
keep  a  part  of  the  demised  premises  in  repair  renders  the  lease 
invalid  (except  by  estoppel  as  between  the  parties  to  it),  since  it 
impliedly  permits  the  lessee  not  to  repair  that  part,  and  so 
exempts  him  from  punishment  for  permissive  waste  (6). 

A  power  to  grant  leases  **  to  any  person  or  persons"  the  trustees 
should  think  fit  authorizes  a  lease  to  a  limited  company  (c). 

Unless  the  power  expressly  or  impliedly  (d)  authorizes  leases 
in  reversion,  the  lease  must  be  made  to  begin  at  once  (e),  and,  it 
would  seem,  must  be  made  to  take  efifect  in  possession  (/) ;  but 
the  lease  may  contain  a  covenant  for  renewal,  and  when  the 
time  for  renewal  comes  a  fresh  lease  may  be  granted  according 
to  the  covenant,  provided  the  terms  as  to  rent  and  otherwise  are 
then  proper  for  a  lease  granted  in  pursuance  of  the  power  (9). 
So  an  agreement  for  a  new  lease  made  before  the  expiration  of 
the  old  lease  is  good  {h).  A.  lease  is  treated  as  a  lease  in  posses- 
sion although  the  premises  are  occupied  by  tenants  at  will  or 
yearly  tenants,  if  they  are  directed  by  the  lessor  to  pay  their 
rents  to  the  lessee  (i). 

If  the  lease  is  void,  it  is,  according  to  the  ordinary  rule, 
incapable  of  confirmation  (A:),  and  acceptance  of  rent  by  the 
lemainderman  does  no  more  than  create  a  tenancy  from  year 


(2)  Doe  V.  Harrey  (1823),  1  B.  &  C. 
4*26,  But  see  Earl  of  fjouedale  v. 
Lowthei;  [1900]  2  Ch.  G87. 

(«)  See  infra  ^  p.*  154.  Cf.  Morris 
V.  nimhjdcfi'd  Cvfliery  Co.  (1858),  3 
H.  &  N.  885. 

(6)  YeUowly  v.  Gower  (1855),  11 
Ex.  274,  at  pp.  293,  294.  As  to  per- 
mitting tenant  to  pull  down  out- 
building^ and  use  the  mateiial  for 
rebuilding,  see  />oe  v.  Stephens  (1844), 
6  Q.  B.  208. 

(r)  Be  Jeffcock'8  Trusts  (1882),  51 
L.  J.  Ch.  507. 

(f/)  Sug.  Powers,  8th  ed.  754. 

{e)  Siisstx  V.  Wroth  (1582),  Cro. 
Ehz.  5,    6  Eep.    33  a;    Shecmnh   v. 


HmvkiM  (1613),  Cro.  Jac.  318 ;  BotoeA 
V.  East  London  Waterworks  (1821), 
Jac.  p.  330. 

(/;  Sug.  Powers,  8th  ed.  772. 

(</)  Gtts  Light  and  Coke  Co,  v.  Towsr 
(1887),  35  Ch.  D.  519 ;  Dyas  v.  Crui9e, 
2  Jo.  &  Lat.  4(K),  p.  486;  though 
see  Harnett  v.  Yeildiny  (1805),  2  Sdi. 
&  I^ef.  549. 

(h)  Shannon  v.  Bradstreett  1  Sch. 
&  I.ef.  52 ;  Dowtll  v.  Dew  (1842),  1 
Y.  &  C.  C.  C.  345. 

(/)  GiHHititU  V.  Fnnucan  (1781),  2 
Doug.  565. 

(/.)  Co.  Litt.  295  h\  DoeY.  IlVilfcc 
(1797),  7  T.  B.  83;  Ihu^  v.  East 
London  Waterworks  (1821),  Jac.  p.  331. 
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to  year  on  the  terms  of  the  lease ;  and  this  is  the  case  whenever 
ihe  lease  is  derived  out  of  an  estate  of  freehold  merely,  as  when 
ib  is  granted  by  a  tenant  for  life.  But  if  the  lease  is  granted  by 
a  tenant  in  tail,  and  so  derived  out  of  an  estate  of  inherit- 
ance, it  is  not  void,  but  voidable,  and  acceptance  of  rent  by 
the  remainderman  will  operate  as  a  confirmation  (Z).  A  tenant 
for  life  who  agrees  to  grant  a  lease  beyond  the  limits  of  his 
power  is  bound  to  grant  a  lease  for  his  own  life  {m),  and,  ib 
seems,  to  allow  compensation  (n). 

Where  a  lease  granted  in  purported  exercise  of  a  power  is  Relief  in 
void  at  law  through  failure  to  comply  with  any  mere  formality  defectivf  ""^' 
required  by  the  power,  equity  will  interpose  and  secure  for  the  execution 
lessee  a  valid  lease  under  the  power  (o).  This  is  in  accordance 
with  the  general  principle  that  equity  assists  the  defective  execu- 
tion of  a  power,  as  opposed  to  its  non-execution  (j;),  where  the 
person  seeking  relief  is  a  purchaser  for  value  ((7),  a  lessee 
(including,  perhaps,  a  lessee  at  rack  rent)  being  a  purchaser 
]rro  tafito,  and  so  falling  within  this  category  (r).  Moreover,  an 
agreement  by  a  tenant  for  life  to  grant  a  lease  under  the  power 
will  be  enforced  after  his  death  against  the  remainderman  (9), 
provided  it  was  binding  on  the  tenant  for  life  (0*  But,  in  the 
ease  of  a  parol  agreement  for  a  lease  by  a  tenant  for  life  in  part 
performed  in  his  lifetime,  the  intended  lessee  cannot,  as  against 
the  remainderman,  obtain  specific  performance  on  the  ground  of 
part  performance  (ti),  unless,  after  the  death  of  the  tenant  for 
life,  the  remainderman  has,  with  knowledge  of  the  agreement, 
permitted  the  part  performance  to  go  on  (x), 

A  valid  contract  by  the  tenant  for  life  to  grant  a  lease  under 


{/)  See  Bac.  Abr.  (D.)  651. 
{m)   Cf.  Ihjm   V.   VrnUt  (1845),  2 
Jo.  &  Lat.  460 ;  Ujfmt  v.  Aciou  (1721), 

1  Bro.  P.  C.  186. 

(«)  /,«/!*€  V.  Crommtlin  (1867),  2 
Ir.  k.  Eq.  134. 

[u)  Doc  V.  IfW/rt-  (1798),  7  T.  R. 
p.  480 ;  Clark  v.  Smith  (1842),  9  C. 
&  F.  p.  141;  Sug.  Powers,  8th  ed. 
pp.  5I>4  et  aetj, 

(p)  See  Shamton  v.  Bradstreet 
(1803),  1  Sch.  &  Lef.  p.  62. 

(7)  Notes  to  Toilet  v.  Tolfft  (1728), 

2  Wh.  &  T.  7th  od.  289. 

(r)  Sug.  Powers,  8th  ed.  566,  567, 
referring  to  I^mg  v.  Jiankin  (1822), 
reportea  in  the  Appendix,  p.  895,  see 


particularly  p.  90();  (ktwphrUy,  Lenrh 
(1775),  2  Aiiib.  740 ;  He  Kimfs  Leaae- 
/ioME8iatt'8{\Hl'S),  L.  R.  16  Eq.  p.  525. 
(Y.  JiimufH  V.  CUurvli  (lbi42),  4  Ir. 
lil.  R.  630. 

(h)  Sliamwu  v.  Bradatrett  (1803),  1 
Sch.  &  Lef.  52;  IhnreU  v.  Dew  (1842), 
1  Y.  &  C.  C.  C.  345. 

it)  Morgan  v.  Milmun  (1853),  3  I). 
M.  &  G.  24;  Ki-nunn  v.  Murphi/ 
(1879),  6  L.  R.  Ir.  108.  See  8  L.  R. 
Ir.  285. 

(»)  t^huHHon  V.  Bradstreet,  1  Sch. 
&  lief,  at  p.  72. 

{x)  St  ilea  v.  Caitpvr  (1748),  3  Atk. 
692 ;  and  see  Fry  on  Spec.  Perf. 
4th  ed.  p.  260. 
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Where 
equity  will 
not  relieve. 


the  power  may  be  carried  out  by  trustees  after  his  death  (v). 
But  where  the  tenant  for  life  of  a  settled  estate  agreed,  in 
intended  exercise  of  a  leasing  power,  to  grant  to  the  existing 
lessees  of  some  way-leaves  a  new  lease  of  them,  and  for  several 
years  possession  was  had  and  rent  paid  under  the  agreement, 
but  the  Court  after  his  death  held  it  to  have  been  uhi-a  vires  the 
tenant  for  life,  specific  performance  at  the  suit  of  trustees  for  the 
infant  remainderman  in  tail  was  refused  (z). 

Equity  will  not  aid  a  defective  execution  of  a  statutory  power  (a), 
nor  will  it  interpose  where  there  has  been  a  substantial  departure 
from  the  terms  proper  for  a  lease  under  the  power,  as  where  the 
best  rent  has  not  been  reserved,  or  there  has  been  an  agreement 
to  grant  a  lease  in  futuro  (h) ;  or  a  necessary  consent  has  not 
been  obtained  (c) ;  or  where,  under  a  power  to  lease  with  usual 
covenants,  an  unusual  covenant,  e,g.^  ''  in  case  of  fire  the  lessor 
to  rebuild  or  the  lessee  may  quit,"  has  been  inserted  (d). 

Belief  against  the  defective  execution  of  powers  of  leasing  is 
given  by  the  Leases  Act,  1849,  as  amended  by  the  Leases  Act, 
0.26;  i3&  14  1850.  Under  sect.  2  of  the  former  Act,  where  a  lease,  which  is 
Vict.  c.  17.  i^yf^xi^  against  the  remainderman  by  reason  of  some  failure  to 
comply  with  the  terms  of  the  power,  has  been  made  bond  fide,  and 
the  lessee  has  entered  thereunder  (e),  it  operates  in  equity  as  a 
contract  for  a  grant,  at  the  request  of  the  lessee,  of  a  corre- 
sponding valid  lease  under  the  power;  but  the  lessee  is  not 
entitled  to  a  new  lease  with  a  variation  if  the  remainderman  is 
willing  to  confirm  the  existing  lease  without  variation.  On  the 
other  hand,  under  this  Act  the  lessee  was  not  bound  to  take 
a  valid  lease.  Under  the  Act  of  1850  this  was  altered,  and  the 
lessee  was  bound  to  accept  from  the  remainderman  a  confirma- 
tion of  the  existing  lease,  such  confirmation  to  be  by  memorandum 
or  note  in  writing  signed  by  the  parties  or  their  agents  (/)•  And 
with  regard  to  confirmation  in  other  cases,  the  Act  of  1850, 


statutory 

relief. 

12  &  13  Vict. 


(y)  DavU 
I.  D.  128. 


U   V.    Harford  (1882),    22 


Ch 

(z)  lUcketts  V.  Bell  (1847),  1  De  G. 
&  Sm.  335,  346.  It  was,  however, 
lecognized  by  the  Vice-chancellor 
(Knight-Bruce)  that  (see  p.  344)  ordi- 
narily, just  as  a  valid  contract  for  a 
lease  made  by  a  tenant  for  life  can  be 
enforced  against  the  remainderman, 
so  the  remainderman  is  entitled  to 
enforce  such  a  contract.  See  Fiy  on 
Spec.  Pei-f.  4th  ed.  p.  205. 


(a)  Darlington  v.  Pulteney  (1775), 
Cowp.  p.  267. 

(6)  Sug.  Powers,  8th  ed.  p.  568. 
See  Campbell  v.  Leach  (1775),  2  Amb. 
740. 

(c)  Laivreneon  v.  Butler  (1802),  1 
Sch.  &  L.  13. 

{(T)  Medwin  v.  Samlham  (1789),  3 
Swanst.  685. 

(c)  See  MoffaU  v.  Oouyh  (1878),  1 
L.  E.  Ir.  331. 

(/)  Act  of  1850,  8.  3. 
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repealing  sect.  8  of  the  Act  of  1849>  prevented  mere  accept- 
ance of  rent  from  operating  as  a  confirmation,  and  by  sect.  2 
imposed  the  condition  that  upon  or  before  the  acceptance  of 
rent  a  memorandum  or  note  in  writing  confirming  the  lease 
most  be  signed  by  the  person  accepting  the  rent  or  his  agent  (g). 
The  result  of  these  enactments  is  that  the  lessee  is  entitled  to 
have  either  a  lease  under  the  power  or  a  confirmation  of  the 
invalid  lease,  but  the  remainderman  can  elect  in  favour  of  con- 
firmation, and,  if  he  does  so  elect,  the  lessee  must  accept  the 
confirmed  lease,  but  the  confirmation  must  be  in  writing  (/t). 
The  Leases  Act,  1849,  also  provides  for  the  validating  of  leases, 
granted  in  the  intended  exercise  of  a  power  of  leasing,  which  are 
invalid  at  the  time  they  are  granted,  but  which  the  grantor  sub- 
sequently becomes  capable  of  granting  under  the  power  (t) ;  and 
leases  granted  by  the  donee  of  the  power,  although  not  referring 
to  it,  are  deemed  to  be  granted  in  intended  exercise  of  the  power, 
if  they  cannot  otherwise  have  effect  (k).  The  Act  does  not  extend 
to  leases  by  ecclesiastical  corporations  or  charities  ({)• 

The  Leases  Act,  1849,  will  not  validate  a  lease  which  in  its 
actnal  form  could  not  be  granted  under  the  power — as  a  building 
lease  invalid  through  want  of  a  covenant  to  build — by  turning  it 
into  a  lease  of  a  substantially  different  kind  (m),  nor  will  it  assist 
a  lease  made  by  a  stranger  to  the  power  (n). 

A  lease  by  deed  attested  by  two  witnesses  is  a  valid  execution 
of  the  power,  notwithstanding  that  some  further  or  other  for- 
malities relating  to  execution  and  attestation  are  expressly 
required  by  the  terms  of  the  power  (o). 

V.  TRUSTEES  AND  PERSONAL  REPRESENTATIVES. 

Trustees,  who  are  not  expressly  empowered  to  lease,  will  be  Trust<«s. 
justified  in  letting  the  trust  property  from  year  to  year  where 
Buch  letting  is  advantageous  to  the  estate  and  necessary  to  pre- 
vent loss  or  deterioration  (p).     Possibly,  too,  trustees  can  grant 

{y)  See  Ex  parte  Cooper  (1864),  34  (n)  Ex  ptirte  Cooper  (1865),  2  Dr. 

L.  J.  Ch.  378.  &  Sill.  312,  p.  320. 

(A)  See    Sug.    Powers,     8th    ed.  (o)  Law  of  Property  Amendment 

p.  571.  Act,  1859  (22  &  23  Vict.  c.  35),  8.  12. 

(t)  Sect.  4.  (;>)  See  the  judgment  of  Little, 

[k)  Sect.  6.  V.-C.  [of  the  Duchy  of  Lancaster], 

(l)  Sect.  7.  in  Oceanic   St-eam  Navigatimi  Co,  v. 

(m)  HallHt  to  MaHin   (1883),    24  Sntherherry  (1880),  16  Ch.  D.  p.  239; 

CTi.  D.  624.     Cf,  Gas  Light  and  Coke  and  the  judgment  of  Jessel,  M.R. 

Co.  V.  7W«e  (1887),  35  Ch.  D.  p.  539.  in  that  case  at  p.  243. 
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Liability  of 
trustees. 


leases  of  reasonable  duration,  consistent  with  the  fair  manage- 
ment of  the  estate  {q),  such  as  a  lease  for  ten  years  (9-) ;  but  this 
has  been  doubted  (s).  At  any  rate,  in  the  absence  of  any  statatory 
or  other  power  enabling  him,  a  trustee  is  not  justified  in  granting 
a  mining  lease,  since  this  involves  the  abstraction  of  a  part  of 
the  settled  property  (t).  Trustees  holding  two  distinct  properties 
upon  different  trusts  cannot,  except  perhaps  under  very  special 
circumstances,  and  with  special  provisions  for  the  protection  of 
the  interests  of  each  estate,  grant  one  lease  comprising  the  whole 
of  such  properties  (u). 

A  lease  granted  for  too  long  a  term  to  a  lessee  who  has  notice 
of  the  trusts  will  be  set  aside  (x). 

Prima  facie  a  trust  for  sale  is  inconsistent  with  granting  a 
lease,  but  there  may  be  circumstances  which  justify  trustees  for 
sale  in  departing  from  the  words  of  the  trust  (y) ;  for  instance, 
perhaps,  where  they  have  endeavoured  without  success  to  sell 
the  property  by  public  auction  and  by  private  contract  (z).  It  is 
a  breach  of  trust  for  a  trustee  to  grant  a  lease  containing  an 
option  to  the  lessee  to  purchase  the  demised  property  at  a  future 
time  at  a  fixed  price  (a). 

As  in  the  case  of  other  joint  tenants  (b),  all  the  trustees  must 
join  in  granting  the  lease. 

A  person  in  whom  a  lease  is  vested,  whether  as  original  lessee 
or  as  assignee,  is  directly  liable  to  the  lessor,  notwithstanding 


(7)  See  Att'Gen,  v.  Oweii  (1805), 
10  Yes.  p.  oGO;  and  per  Lord  Erskine, 
C,  in  Middltton  v.  Uodsweil  (1806), 
13  Ves.  p.  268. 

(7)  Naylory,  Amitt  (1830),  1  Euss. 
&  M.  501 ;  Fiizj)airi('k  v.  Warimj 
(1882),  11  L.  R.  Ir.  35;  Lewin  on 
Trusts,  10th  ed.  707,  708.  See,  as  to 
repairing  leases  of  property  vested  in 
tnistees,  Ntivion  v.  Lucas  (1845), 
cited  10  Beav.  543. 

(«)  Wood  V.  Patteaofi  (1847),  10 
Beav.  541,  and  lie  Shawns  Trusts 
1871),  L.  R.  12  Eq.  124,  where 
iVickens,  V.-C,  said  he  thought  that 
Xaylor  v.  Arviity  sujyritf  was  not  a 
ease  to  be  followed. 

(<)  Wo<fd  V.  Patteson^  supra,  dis- 
tinguished in  Fitzpatrich  v.  Waring, 
siqyra.  In  Wood  v.  Pattesoiiy  the 
legal  estate  was  in  the  tiiistees,  and 
the  lease  would  have  been  beneficial  to 
infant  remainderman.    As  to  mining 


^ 


leases  generally,  see  infra,  pp.  192  f^ 
seg, 

(«)  Tolson  V.  S/<eard(1877),  5  Ch.  D. 
19,  25. 

{x)  Malpas  v.  Ackland  (1827),  3 
Euss.  273. 

(y)  Evans  v.  Jackson  (1836),  8  Sim. 
217,  218.  See  Nichofls  y.  C'mM< 
(1865),  34  Beav.  376. 

(z)  See  the  circumstances  in  Km  us 
V.  Jaclcson,  8  Sim.  217 ;  also  the 
judgment  of  Jessel,  M.E.,  in  Oceanic 
Steam  Navirjatiim  Co,  v.  Sutherberry 
(1880),  16  Ch.  D.  at  p.  243. 

(a)  Oceanic  Steam  Navigation  Co. 
v.  Siiiherherry  (1880),  16  Ch.  D.  236. 
See  Clay  v.  Jinfford  (1852),  5  De  G. 
&  Sm.  768,  779,  and  sinularly,  as 
to  a  lease  containing  a  covenant  for 
renewal  at  a  fixed  rent,  Sahmon  v. 
Sojmitli  (1877),  35  L.  T.  826. 

(6)  Infra,  p.  63. 
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that  he  holds  only  as  trustee  (c).  In  a  recent  Privy  Council  case, 
where  the  trustees  of  an  ordinary  social  club  had  accepted  on 
b&half  of  the  club  a  lease  containing  onerous  lessees'  covenanted 
it  was  held  that  the  lessees,  as  trustees,  were  entitled  to  be 
indemnified  against  their  liabilities  under  the  covenants  out  of 
any  property  of  the  club  to  which  their  lien  as  trustees  extended, 
but  not  by  the  members  of  the  club  personally  (J).  The  lessor 
is,  generally,  confined  to  his  legal  remedy  by  distress  or  action 
against  the  trustee,  and  cannot  sue  the  beneficiaries  (e),  though 
under  special  circumstances  an  account  has  been  directed  against 
a  company  beneficially  interested  in  a  mining  lease  (/).  So 
where,  in  a  lease  of  a  house,  the  lessee  covenanted  to  repair,  and 
there  was  a  declaration  that  he  held  the  premises  in  trust  for  his 
wife  (who  was  a  party  to  the  lease)  as  part  of  her  separate 
estate,  and  at  the  end  of  the  term  the  premises  were  out  of  repair, 
it  was  held  that  the  wife  was  not  liable  for  breach  of  the 
repairing  covenant,  either  on  the  ground  of  her  beneficial  interest 
under  the  above  declaration,  or  by  reason  of  the  fact  that  she 
had  occupied  the  premises  and  paid  the  rent  throughout  the  term. 
There  was  no  privity  of  contract  between  her  and  the  lessor  (//). 

In  connection  with  the  topic  of  the  liability  of  trustees  as  incidence  of 
lessees,   reference   may   bo   made   to   the   recent   case  of    Re_  fm?!?"^^^ 
Vartimjton  (ft).     There,  under  a  will,  trustees  held  long  lease-  ments. 
holds  upon  trust,  out  of  the  rents  and  profits,  to  pay  the  ground 
rents   and  perform   the  lessee's  covenants  (which   included   a    | 
covenant  to  do  works  which  would  be  improvements  within  the 
meaning  of  the  Settled  Land  Acts),  and  subject  thereto  upon 
trust  for  a  tenant  for  life,  with  remainders  over.     Money  havin;; 
lieen  expended  upon  improvements,  it  was  held  that,  as  the  trust 
to  perform  the  covenants  came  before  the  trust  for  the  tenant  for 
life,  the  expenses  must  be  borne  by  income,  and,  further,  that 
even  if  the  Court  had  a  discretionary  power,  under  sect.  15  of 
the  Settled  Land  Act,  1890,  to  direct  payment  of  the  expenses 
out  of  capital,  the  discretion  under  that  section  ought  not,  in 
view  of  the  provisions  of  the  will,  to  be  exercised  in  favour  of  the 
tenant  for  life. 


{r)  WhiU  V.  Hunt  (1870),  L.  R.  (5 
£x.  32. 

('/)  Wine  V.  Pifrpetual  Trustee  Co,^ 
[190;l]  A.  C.  139. 

f r)  IValters  v .  Northern  (Unii Mtn iug 
/V>;  (1853),  5  I).  M.  &  G.  p.  641. 


if)  Wright  V.  Pitt  (1870),  L.  R. 
12  Eq.  408. 

(f/)  Bamaye  v.  Womach',  [1900]  1 
Q.'B.  116. 

(/i)  [1902]  1  Ch.  711. 
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ExecatOTB 
and  adminis- 
trators. 


It  has  been  said  that  execators  and  administrators,  as  they 
may  dispose  absolutely  of  terms  for  years  vested  in  them  in  right 
of  their  testators  or  intestates,  so  may  they  lease  the  same  for 
any  fewer  number  of  years  (i).  But  though  this  is  the  rale  at 
law,  and  an  underlease  by  an  executor  or  administrator  may  be 
supported  also  in  equity,  yet  it  is  an  exceptional  mode  of  dealing 
with  the  assets,  and  those  who  accept  such  a  title  take  it  subject  to 
the  question  whether  it  was  the  best  way  of  administering  them  (A-). 
A  lease  by  a  personal  representative  with  an  option  of  purchase 
cannot  be  supported  (/),  and  a  lease  to  a  party  having  notice  that 
a  sale  was  required  by  the  persons  beneficially  interested  has  been 
set  aside  (m). 

An  administrator  durante  minore  cetate  has,  during  the  minority, 
the  same  powers  as  an  ordinary  administrator.  The  property 
vests  in  him,  and  he  can  grant  leases  that  will  be  valid  at  any 
rate  during  the  minority  {n).  And  an  administrator  durante 
absentia  also  has  the  powers  of  an  ordinary  administrator  (o). 

An  administrator  ad  colligenda  bona  defuncti  has  been  appointed 
for  (among  other  purposes)  the  acceptance  of  a  renewal  of  a 
lease  (p);  and  it  would  seem  that  under  the  modern  practice 
power  may  be  given  to  such  an  administrator  to  grant*  a  lease 
where  it  is  for  the  benefit  of  the  absent  or  unknown  next  of  kin  (q). 

An  administrator  cannot  make  a  lease  until  letters  of  adminis- 
tration  have  been  granted  to  him(?-).  Until  that  event  the 
effects  of  the  deceased  do  not  vest  in  him(8),  though  the  grant 
when  made  has  relation  back  to  the  death  of  the  intestate,  so  as 
to  give  the  administrator  a  title  to  the  chattels,  real  and  personal, 
of  the  intestate  from  the  time  of  his  death  {t). 


(i)  Bac.  Abr.  (I.  7)  781.  See 
Midtiletoti  v.  Dodsiuell  (1806),  13  Ves. 
p.  268. 

(k)  Oceanic  Stectm  Naviyation  Co,  v. 
buthtrherry  (1880),  16  Ch.  1).  236. 
See  per  Sugden,  L.C.,  in  Keating  v. 
Keating  (1835),  Lloyd  &  G.  temp. 
Sugden,  p.  136 ;  Hackett  v.  Macna- 
mara  (1836),  Lloyd  &  G.  temp. 
Plunkett,  283. 

(/)  Oceanic  Steam  NaHgation  Co.  v. 
Hutherherry^  supra, 

(m)  Drohan  v.  Brohan  (1809),  1 
Ball  &  B.  185. 

(w)  Finch's  Case  (1607),  6  Rep. 
67  b ;  Be  Copt  (1880),  16  Ch.  D.  49; 
lie  I'hompson  and  M  *  WiUiania'  Con- 
trail   (1896),    1    Ir.    K.    356.      See 


38  Geo.  3,  c.  87,  ss.  6,  7. 
(o)  1  Wms.  on  Executors,  9th  ed. 

p.  :I33. 

(p)  In  the  goods  of  Clarkingtou 
(1861),  2  Sw.  &  Tr.  380. 

{(j)  In  the  goods  of  Schwerdt/eger 
(1876),  1  P.  D.  424,  where  such  aii 
administrator  was  empowered  to  dis- 
pose by  sale  of  the  premises  aiid 
business  of  the  deceases. 

(r)  See  lVank/(*rd  v.  U'ank/onl 
(1700),  1  Salk.  at  p.  301. 

(«)  See  21  &  22  Vict.  c.  95,  s.  19. 

{t)  ratttrn  \.  Fatten  (1833),Alcock& 
Napier,  493,  504.  See  judgment  in 
Ji,  V.  HorsUy  (1807),  8  East,  p.  410: 
judgment  in  Harnett  v.  E.  of  Guild' 
J'ord(lS66),  11  Ex.  p.  32. 
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An  execator,  on  the  other  hand,  may  demise  before  probate  {u) ; 
and  if  he  dies  before  probate  the  lease  will  be  valid  (x)  provided 
the  will  is  subsequently  proved  (y). 

A  lease  by  one  of  several  executors  {z)  or  administrators  (a) 
is  good,  personal  representatives  herein  differing  from  other 
joint  tenants,  each  of  whom  can  only  deal  separately  with  his 
own  share  (h). 

After  judgment  in  aji^administration^jtction,  all  powers  of 
management  vested  in  a  truRtee  or  personal  representative  are 
subject  to  the  control  of  the  Court  (c)  ;  and  the  sanction  of  the 
Court  should  be  obtained  to  any  lease  of  the  property  in  course 
of  administration  (d).  But  it  has  been  held  that  a  mere  adminis- 
tration judgment,  no  receiver  having  been  appointed  or  injunction 
granted  to  prevent  the  executor  from  dealing  with  the  assets, 
will  not  take  away  his  legal  powers  so  as  to  invalidate  the  title 
of  persons  claiming  under  a  disposition  made  by  him  in  exercise 
of  those  powers  (e). 

By  sect.  1  of  the  Land  Transfer  Act,  1897  (/),  it  is  provided  Real  repre- 
that,  where  real  estate  {g)  is  vested  in  any  person  without  a  right 
in  any  other  person  to  take  by  survivorship,  it  shall  on  his 
death,  notwithstanding  any  testamentary  disposition,  devolve  to 
and  become  vested  in  his  personal  representatives  or  representa- 
tive from  time  to  time  as  if  it  were  a  chattel  real  vesting  in  them 
or  him.  The  section  applies  only  in  cases  of  death  after  the 
3l8t  of  December,  1897  (h).  The  personal  representatives  (i) 
Itold  the  real  estate  as  trustees  for  the  persons  by  law  beneficially 
entitled  thereto,  and  in  due  course  it  is  to  be  made  over,  by 
assent  or  conveyance,  to  them  ;  but  it  is  subject  in  the  first 


(tf)  Boe    V.    Summerset,  (1770),    2 
W.  Bl.  692,  694. 
(j-)  Wank/tn-d  v.  Watikf^d  (1700), 

1  Salt.  p.  308 ;    Brazier  v.  Hudson 
(1836),  8  Sim.  67. 

is)  SeeJohnaauY.  Warwick  (^856), 
IT  C.  B.  516. 

(z)  Doe  V.  8t urges  (1816),  7  Taunt 
at  p.  222 ;  Simpson  v.  Quiteridye 
(1816),  1  Madd.  p.  616. 

(a)  See  Jaannh  v.  Hartvoo*l  (1751), 

2  Yes.  Sen.  p.  267. 
[h)  Infra,  p.  63. 

{r)  Webb  V.  E,  of  Shaftesbury 
(1802),  7  Ves.  480;  Bethell  v. 
Ahratiam  (1873),  L.  R.  17  Eq.  p.  26. 

(*^  See  the  decree  in  Webb  v.  K.  of 
iiftuftesbury,  supra,  at  p.  484,  and  the 


observations  of  Lord  Eldon  at  p.  488. 

(c)  Berry  v.  Gibbons  (1873),  8  Ch. 
747,  750. 

(/)  60&61  Vict.  c.  65. 

[(/)  The  expression  **  real  estate  "  in 
sects.  1 — 5  of  this  Act  does  not  include 
land  of  copyhold  tenure  or  customary 
freehold  m  any  case  in  which  an 
admission  or  any  act  by  the  lord  of 
the  manor  is  necessaiT'  to  perfect  the 
title  of  a  purchaser  from  the  custom- 
ary tenant:  Act  of  1897,  s.  1  (4). 

(/*)  Sects.  1  (5),  25. 

(i)  AVhere  a  testator  leaves  execu- 
tors, his  real  estate  vests  in  all  of 
them,aud  not  inthoseonly  who  prove : 
Be  Pawleif  and  London,  <fec.,  Bank, 
[1900]  1  Ch.  58. 
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instance  to  administration,  and  the  powers,  rights,  duties,  and 
liabilities  of  personal  representatives  in  respect  of  personal 
estate  apply  to  the  real  estate,  so  far  as  the  same  are  applicable, 
as  if  the  real  estate  were  a  chattel  real  vesting  in  them,  except 
that  some  or  one  only  of  several  joint  personal  representatives 
cannot  sell  or  transfer  the  real  estate  without  the  authority  of 
the  Court  (/t).  It  is  conceived  that,  consequently,  the  executors 
or  administrators  of  a  testator  who  has  died  after  the  31st  of 
December,  1897,  have  power  to  let  his  real  estate,  but  that  this 
power  is  subject  to  the  remarks  made  in  Oceanic  Steam  Xaci{fation 
V.  Sutherherry  (I),  and  should  only  be  exercised  under  exceptional 
circumstances.  And,  further,  a  lease  so  granted  must  not 
contain  an  option  of  purchase  (Z).  The  executors  can  exercise 
their  powers  before  probate,  but  in  the  case  of  an  intestacy  it  is 
not  clear  in  whom  the  legal  estate  is  vested  pending  the  grant  of 
administration.  In  relation  to  the  similar  provision  of  sect.  30 
of  the  Conveyancing  Act,  1881,  with  regard  to  trust  and  mortgage 
estates,  the  question  whether,  in  the  absence  of  an  administrator 
of  a  deceased  sole  trustee,  the  estate  vests  in  the  heir-at-law, 
has  been  raised,  but  left  undecided  (ni). 

A  good  deal  is  to  be  said,  and  has  been  said  (n),  for  the  view — 
which  is  not  without  judicial  support  (o) — that,  where  an  owner 
of  real  estate  dies  intestate  after  the  coming  into  operation  of  the 
Land  Transfer  Act,  1897,  the  legal  estate  is  in  his  heir-at-law 
during  the  interval  between  the  death  of  the  intestate  and  the 
grant  of  letters  of  administration.  But,  until  the  question  has 
been  authoritatively  settled  (jd),  it  will  practically  not  be  safe, 
it  is  conceived,  during  any  such  interval  to  accept  a  lease  from 
the  heir-at-law,  or  indeed  to  act  in  any  respect  upon  the  assump- 
tion of  his  possessing  any  of  the  rights  or  powers  of  a  landlord. 


(A-)  Sects.  2,  3. 

(/)  asSO)  16  Ch.  D.  236 ;  supra, 
p.  60. ' 

{m)  Re  PUlhig'e  Trusts  (1884),  26 
Ch.  1).  432. 

(w)  See  WoodiaU,  L.  &  T.  17th  ed. 
pp.  55,  56;  Fou,  L.  &  T.  3rd  ed. 
]).  54 ;  Brickdale  &  Sheldoirs  Land 
Transfer  Acts,  pp.  238,  239 ;  Robbins 
^  Maw  on  i)e volution  of  Real 
Estate,  &e.,  3rd  ed.  pp.  31,  32. 

(o)  John  V.  John,  [1898]  2  Ch.  573, 
at  p.  576. 

(j>)  It  has  been  suggested  that, 


pending  the  grant,  the  legal  estate 
either  is  in  abeyance,  or  is  (by  virtue 
of  sects.  12  and  16  of  the  Judicature 
Act,  1873)  vested  in  the  Judgpes  of  the 
High  Court,  as  representing  the 
Judge  of  the  Court  of  Probate,  in 
whom  an  intestate's  personalty  was 
vested,  pending  the  grant  of  lettere 
of  administration,  by  the  Court  of 
Probate  Act,  1858  (21  &  22  Vict 
c.  95),  s.  19.  See  T^'ssen,  Boal 
Representative  I^w,  p.  19;  and 
ariicle  in  42  8ol.  Jo.  at  p.  830. 
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In  csbses  of  such  intestacies,  it  will  generally  be  expedient  to 
obviate  difficulties  and  questions  by  constituting  an  administrator 
without  delay. 

VI.    CO-OWNERS. 

Joint  tenants  (q)  are  seised  pei*  my  et  per  tout  (?-),  that  is,  each  Joint  tenants, 
of  them  has  the  entire  possession  as  well  of  every  parcel  as  of 
the  whole  (s) ;  but  for  purposes  of  alienation,  whether  total  or 
partial,  each  has  an  exclusive  right  to  his  own  aliquot  part, 
or  undivided  share  (t).  He  may  consequently  lease  his  share 
either  to  another  joint  tenant,  so  as  to  create  the  relationship  of 
landlord  and  tenant  between  them,  with  a  right  to  distrain  in 
respect  of  rent  in  arrear  (t/),  or  to  a  stranger  (:r).  A  lease  by  one 
joint  tenant  of  his  moiety,  though  made  to  commence  after  his 
death,  will  bind  the  joint  tenant  surviving  (?/).  Where  all  the 
joint  tenants  join  in  a  demise — and  this  is  the  only  mode  of 
creating  an  effectual  lease  of  the  whole  property — the  lessee 
holds  the  share  of  each  under  each  separately,  and  also  holds  the 
whole  under  all.  Consequently,  if  the  tenancy  is  from  year  to 
year,  any  one  of  the  joint  tenants  can  give  notice  to  quit  (^),  and 
upon  the  death  of  any  the  lessee  holds  the  whole  as  tenant  to  the 
survivors,  who  may  sue  for  the  entire  rent  (a).  If  one  of  several 
joint  tenants  grants  a  lease  of  the  joint  property  his  share  only 
will  pass  to  the  lessee  (h). 

One  tenant  in  common  may  demise  his  share  to  another,  who,  Tenants  in 
if  he  holds  over  as  tenant  on  suiBferance,  wdll  be  liable  in  an  action  ^^™'"*^"- 
for  use  and  occupation  at  the  suit  of  the  lessor  (c) ;  or  he  may 
lease  it  to  a  stranger,  who  then  holds  in  common  with  the  other 


(7)  As  to  lease  to  partners,  see 
2  Wh.  &  T.  L.  C.  7th  ed.  961,  notes 
to  Lake  v.  Gibson, 

(r)  See  Murray  v.  Hall,  7  C.  B. 
455,  note  by  Manning. 

(«)  Co.  Litt.  186  a;  2  Bl.  Coram. 
181. 

(t)  Co.  Litt.  186  a, 

(»)  But  upon  a  sale  of  the  entire 
property  one  co-owner  is  not  entitled 
to  deduct  arrears  of  rent  due  from 
the  occupying  co-owner  as  against  a 
mortgagee  of  such  co-owner's  share, 
though  he  might  requii-e  the  arrears 
to  be  satisfied  by  the  occupying  co- 
owner  before  any  part  of  the  proceeds 
»  paid   to    him:    Hill   v.    Hickin, 

[mi]  2  ch.  579. 

(x)  Cowper  V.  Fletcher  (1865),  6  B. 


&  S.  464 ;  Co.  Litt.  18(J  a ;  Bac.  Abr. 
(I.  5)  776;  Viner's  Abridg.  **  Dis- 
tress," I.  28. 

(/y)   WhitlocJcY.Hortoti  (1605),  Cro.  . 
Jac.  91. 

(z)  Dipe  V.  Summersett  (18.%),  1  B. 
&  Ad.  135.  See  Jurdaiu  v.  Sttere 
(1606),  Cro.  Jac.  83. 

(ti)  HtniBtearVs  Case  (1594),  5  Eep. 
10  a. 

(b)  BellinghaiU  v.  Alsop  (1605), 
Cro.  Jac.  52  ;  Co.  Litt.  186  a.  As  to 
the  authority  of  a  partner  to  take  a 
lease  for  partnership  purposes,  peo 
Sharp  V.  Milliyan  (1856),  22  Beav. 
606,  609. 

(r)  Leigh  V.  Dickvsoii  (1885),  15 
Q.  B.  D.  60. 
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tenant  in  common  {d).  A  demise  by  all  the  tenants  in  common, 
though  joint  in  its  terms,  operates  as  a  separate  demise  by  each 
of  his  own  undivided  share,  and  a  confirmation  by  each  of  the 
demise  of  his  companions'  shares  (e) ;  and  it  is  the  same  as  to  a 
joint  lease  by  coparceners  (/). 

But  though  the  lease  cannot  be.  treated  as  a  joint  demise  (g), 
yet  it  seems  the  tenants  in  common  have  a  joint  action  for  the 
rent  (A),  and  if  one  dies  the  survivor  may  sue  for  the  whole  (t) ; 
or  they  may  sever  and  each  sue  for  his  share  (/c).  But  they  must 
join  in  suing  on  a  covenant  their  interests  in  which  are  not 
divisible  ({)•  Coparceners,  however,  constitute  one  heir  (m),  and 
one  cannot  claim  a  share  of  the  rent  separately  (??),  or,  apparently, 
sue  separately  in  ejectment  upon  a  right  of  re-entry  for  breach 
of  covenant  (o). 

Where  under  a  settlement  two  or  more  persons  are  beneficially 
entitled  to  possession  of  settled  land  for  life  as  tenants  in  common, 
or  as  joint  tenants,  or  for  other  concurrent  estates  or  interests, 
they  together  constitute  the  tenant  for  life  for  the  purpose  of  the 
Settled  Land  Act,  1882  (^),  and  accordingly  they  must  join  in 
exercising  the  statutory  power  of  leasing  (q). 


Lease 
by  copy- 
holder (r). 


VII.   COPYHOLDERS. 

By  the  general  custom  of  the  realm  a  copyholder  may  make  a 
lease  for  one  year  (9),  but  if  he  makes  a  lease  for  a  longer  term. 


(d)  Co.  Litt.  199  a. 

(e)  Thompami  v.  Hdkewill  (1865), 
19  C.  B.  N.  S.  p.  726. 

(/)  Milliner  v.  Rohimon  (1600), 
Moore,  682. 

(^)  Burne  v.  Cambridge  (1836),  1 
Moo.  &  R.  589;  Jurdain  v.  Sfeere 
(1606),  Cro.  Jac.  83;  Mantle  v.  Wol- 
lington  (1608),  Cro.  Jac.  166. 

(/i)  See  Last  v.  Dinn  (1858),  28 
L.  J.  Ex.  94. 

(•)  Wallace  v.  McLaren  (1828),  1 
M.  &  Ry.  516. 

{k)  Martin  v.  Crompe  (1699),  1 
Ld.  Ravm.  340.  See  Cutting  v. 
Derby  (1776).  2  W.  Bl.  1077. 

(/)  Thmpson  v.  Hakewill  (1865), 
19  C.  B.  N.  S.  713. 

im)  Co.  Litt.  163  b. 

(»)  Derhanns  v.  Honvood  (1834), 
10  Bing.  526. 

(o)  ])oey.  /.e>W«(1836),  5 A.  &E.  277. 

(  />)  45  &  46  Vict.  c.  38,  s.  2  (6). 

(q    See  anjira,  p.  41.     Where  one 


undivided  moiety  has  passed  out  of 
the  settlement,  see  Cooper  v.  Beh*y 
(1899),  47  W.  B.  443,  overruling  He 
Collinge's  S.  K,  (1887),  36  Ch.  D.  516; 
and  see  Williams  v.  Jenkins  (1894), 
W.  N.  p.  176. 

(r)  As  to  approvement  and  letting 
by  the  lord  of  waste  lands  of  the 
manor,  see  Stat,  of  Morton  (20  Hen. 
3,  c.  4);  13  Edw.  1,  c.  46;  North- 
wick  V.  Stan^ray  (1803),  3  B.  &  P. 
346 ;  Lascelles  v.  Lord  Onslotv  (1877), 
2  a  B.  D.  433,  451 ;  FawceU  v. 
Stricl-land  (1737),  Willes,  57.  A 
custom  to  grant  leases  of  the  waste 
of  the  manor  without  restriction  is 
bad:  Badger  v.  Ford  (1819),  3  B.  & 
A.  1 53.  A  statutory  power  of  leasing 
with  the  consent  of  three-fourths  of 
the  commoners  is  given  by  13  Geo.  3, 
c.  81,  8.  15. 

(«)  Malwick  v.  Luter  (1588),  4  Rep. 
26  a;  Frosel  v.  Welch  (1616),  Cro. 
Jac.  403. 
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not  warranted  by  the  custom  of  the  manor,  and  without  the  lord's 
licence,  this  is  a  forfeiture  of  his  copyhold  (t).  The  granting  or 
refusing  the  licence  is  a  matter  wholly  in  the  lord's  discretion  (v), 
and  if  he  is  only  tenant  for  life,  it  seems  that  the  licence,  unless 
granted  under  a  statutory  or  other  power,  will  not  support  a 
lease  after  his  death  (x). 

By  the  custom  of  probably  most  manors  a  licence  to  a  copy- 
holder to  lease  runs  with  the  land,  so  as  to  enable  a  lease  in 
pursnance  of  it  to  be  made  by  his  surrenderee,  or  after  his  death 
by  his  heir  or  devisee  (y). 

The  restriction  cannot  be  evaded  by  the  grant  of  a  succession 
of  leases,  each  just  within  the  period  allowed  by  the  custom  (z)  ; 
and  a  lease  under  a  licence  must  be  in  the  terms  of  the  licence  (a), 
or  at  any  rate  must  have  the  same  legal  effect  as  if  it  were  in 
8uch  terms  (b) ;  but  it  may  be  for  a  period  shorter  than  that 
permitted  by  the  licence  (c).  A  lease  within  the  authorized 
period,  with  a  covenant  for  renewal  beyond  the  period,  leaves 
the  lessee  to  his  remedy  on  the  covenant,  and  does  not  pass  such 
an  estate  as  to  cause  a  forfeiture  (d) ;  and  an  agreement  for  a 
lease  subject  to  the  lord's  licence  being  obtained,  under  which 
the  lessee  has  entered,  binds  him  to  the  performance  of  the 
covenants  stipulated  for  (e). 

The  lease  granted  in  pursuance  of  the  licence  is  a  common 
law,  and  not  a  copyhold,  interest.  Hence  it  is  customary  to 
register  building  leases  of  copyhold  lands  in  Middlesex  (/).  The 
lessee  under  a  lease  pursuant  to  a  licence  may  assign  or  underlet 
without  obtaining  a  new  licence  from  the  lord(^).     The  lease 


(0  Ktn^  V.  Richardson  (1599),  Cro. 
Eliz.  728;  Jackman  v.  Hoddesdon 
(1595),  ih.  351. 

(u)  Reg.  V.  Hale  (1838),  9  A.  &  E. 
p.  341. 

(x)  Petty  V.  Evans  (1610),  Brown- 
low  &  G.  Part  n.  40.  As  to  the 
povetB  of  limited  owners  of  manors 
to  grant  licences  to  lease  under  the 
Settled  Land  Acts  and  the  Settled 
Bskates  Act,  1877,  see  supra,  p.  46. 

(y)  WhiUm  V.  Peacock  (1834),  3 
My.  &  K.  at  p.  335.  See  Scriven  on 
Copyholds,  7th  ed.  227. 

(z)  LtOUrd  V.  Weston  (1613),  Cro. 
Jac.  308 ;  Mathews  v.  Whetton  (1629), 
Cro.  Car.  233. 

(a)  Jackson  v.  Neal  (1594),  Cro. 
m.  395. 


(6)  Haddon  v.  Arrowsmith  (1596), 
1  Cro.  Eliz.  461 ;  Worledge  v.  Benhury 
(1618),  Cro.  Jac.  436. 

(o)  Goodwin  v.  Longhurst  (1597), 
Cro.  Eliz.  535. 

(d)  Fainy  v.  Child  (1814),  2  M.  & 
S.  255  ;  Lady  Montague's  Case  (1613), 
Cro.  Jac.  301.  See  Eawstorne  v. 
Beniley  (1793),  4  Bro.  C.  C.  415. 

(c)  Pistor  V.  Cater  (1842),  9  M.  & 
W.  315.  Cf.  Doe  v.  Clare  (1788),  2 
T.  E.  739. 

(/)  See  Bigge  on  Eegistration,  87, 
note  (m)  ;  Scriven  on  Copyholds,  7th 
ed.  p.  227 ;  Elton  on  Copyholds,  2nd 
ed.  p.  94. 

(g)  Johnson  Y.  Smart  (1615),  1  Boll. 
Abr.  608,  pi.  14. 
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Lease  not 
under  licence. 


under  the  licence  is  not  affected  by  a  forfeiture  by  the  copy- 
holder (A). 

A  lease  not  authorized  by  custom  or  licence  is  good  against 
everybody  save  the  lord  {i),  and  even  as  between  the  parties  to 
the  lease  and  the  lord,  the  unauthorized  demise  is  only  a  ground 
of  forfeiture  which  the  lord  may  waive  (k).  Moreover,  if  the  lord 
at  the  time  of  the  lease  is  tenant  for  life,  and  dies  before  he  has 
seized  for  the  forfeiture,the  remainderman  cannot  take  advanti^e 
of  it  (I).  A  lease  to  commence  infuturo  is  a  cause  of  forfeiture 
in  prasenti,  since  it  is  a  good  lease  between  the  parties  (m). 


Act,  1881, 

8.  18. 


Vm.    MORTGAGOR  AND   MORTGAGEE. 

Leases  by  Under  sect.  18  of  the  Conveyancing  Act,  1881  (n),  a  mortgagor 

mortSMe'in^  of  laud  (o),  while  in  possession,  has  power,  as  against  every 
possession.  incumbrancer,  and  a  mortgagee  of  land,  while  in  possession,  has 
Apt^?ft8?°^°^  power,  as  against  all  prior  incumbrancers,  if  any,  and  as  against 

the  mortgagor,  to  make  (i)  an  agricultural  or  occupation  lease 
for  any  term  not  exceeding  twenty-one  years,  and  (ii)  a  building 
lease  for  any  term  not  exceeding  ninety-nine  years,  subject  to 
the  requirements  of  the  section  (p). 
A  contract  to  make  or  accept  a  lease  under  the  section  may  be 
Sub-sect.  (12).  enforced  by  or  against  every  person  on  whom  the  lease,  if 
granted,  would  be  binding;  and  the  provisions  of  the  section 
Sub-sect.  (17).  apply,  "  so  far  as  circumstances  admit,"  to  any  letting,  and  to 
an  agreement,  whether  in  writing  or  not,  for  leasing  or  letting. 
Thus,  where  a  parol  lease  would  be  valid,  it  can  be  made  under 
the  section,  notwithstanding  that  some  of  its  requirements  cannot 
be  complied  with  {q). 


Agreements. 


(A)  Clarke  v.  Arden  (1855),  16 
C  B  227. 

0  Bac.  Abr.  (I.  6)  776 ;  Goodwin 
y.Lonyhurst  (1597),  Cro.  Eliz.  535; 
Doe  V.  Tresidder  (1841),  1  Q.  B.  416. 

(A)  Doe  V.  BousfieJd  (1844),  6  Q.  B. 
492. 

(I)  Lady  Montague^ s  Case  (1613), 
Cro.  Jac.  301.  See  Doe  v.  Boitsfield 
(1844),  6  Q.  B.  p.  493;  Scriven  on 
Copyholds,  7th  ed.  221.  According 
to  Eastcourt  v.  Weeks  (1698),  1  Salk. 
186,  the  forfeiture  cannot  be  taken 
advantage  of  by  the  heir. 

(m)  East  V.  Harding  (1597),  Cro. 
Eliz.  498. 


(m)  44  &  45  Vict  c.  41. 

(o)  See  in/ray  Chap,  vii.,  Sect,  iv., 
for  the  provisions  of  the  Tenants* 
Compensation  Act,  1890,  with  refer- 
ence to  tenancies  of  mortgaged  hold- 
ings to  which  that  Act  appbes. 

(p)  As  to  reserving  the  best  rent, 
see  Jif^mer  v.  ToUey  (1893),  68  L.  T. 
815;  as  to  building  leases,  see  sab- 
sect  (9).  The  section  does  not  inter- 
fere with  an^'  express  power  of  leasing 
contained  in  the  mortgage  deed :  sub- 
sect.  (14);  and  as  to  me  effect  of  ^e 
statutory  power,  see  sub-sect.  (15), 

(7)  Wolstenholme's  Conv.  Acts, 
8th  ed.  p.  67. 
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The  above  powers  apply :  (1)  if  the  mortgage  is  made  after  Application 
1st  January,  1882,  and  a  contrary  intention  is  not  expressed  by  sufchMcts.' 
the  mortgagor  and  mortgagee  in  the  mortgage  deed,  or  otherwise  (^^)>  (^^)- 
in  writing;   or   (2)   if  by  agreement  in  writing,   made  after 
Ist  January,  1882,  between  mortgagor  and  mortgagee,  the  pro- 
visions of  sect.  18  of  the  Conveyancing  Act,  1881,  have  been 
applied  to  a  mortgage  made  before  1st  January,  1882.     But  such 
agreement  is  not  to  prejudicially  affect  any  right  or  interest  of 
any  mortgagee  not  joining  in  or  adopting  the  agreement* 

An  "occupation  lease"  granted  under  the  above  18th  section  "Occupation 
may  comprise  incorporeal  hereditaments,  such  as  sporting  rights, 
as  well  as  corporeal  hereditaments.  Accordingly  a  lease  by  a 
mortgagor  in  possession  of  a  mansion-house,  with  the  stables  and 
gardens  and  part  of  the  park,  and  the  right  of  shooting  over  the 
rest  of  the  mortgaged  lands  (which  right  had  been  reserved  to  the 
landlord  on  previous  lettings  of  those  lands  to  agricultural  tenants), 
has  been  held  to  be  valid,  and  binding  upon  the  mortgagee  (r). 

A  lease  made  under  the  Act  by  a  mortgagor  in  possession  Effect  of 
takes  effect  as  though  the  mortgagee  had  joined  in  granting  it,  iSTu^"' 
and  any  other  property  comprised  in  the  mortgage  is  subject  to  power, 
the  rights  conferred  by  the  lease  in  favour  of  the  demised  land  («). 
The  mortgagee,  on  giving  notice  to  the  lessee  and  going  into 
possession,  is  entitled  by  virtue  of  the  Act  to  enforce  the  covenants 
and  conditions  in  the  lease  in  the  same  manner  as  if  he  had  been 
a  party  to  it,  and  such  rights  cannot  be  affected  by  any  collateral 
agreement  between  the  lessor  and  lessee  (0-     This  is  upon  the 
ground  that  the  mortgagee  has  'Uhe  reversionary  estate ''  to 
which  the  rent  and  the  benefit  of  the  covenants  and  conditions 
are  made  incident  by  sect.  10  of  the  Conveyancing  Act,  1881  (u). 

With  respect  to  leases  made  otherwise  than  under  the  statute,  Leases  not  in 
or  in  exercise  of  a  power  contained  in  the  mortgage  deed,  the  th  "JJati^? 
following  rules  hold  good  : — 

(a)  Leases  by  Mortgagor. 
Leases    made    before    the    mortgage    are    binding    on    the  i.  Leases 

(r)  Bromi  v.  Feio,  [1900]  1  Q.  B.  (u)  lufra,  Chap,  v.,  Sect.  i.  (5). 

346;  2Q,  B.  653.  (x)  Moss    v.    QaUimore    (1779),    1 

W  Wilson  V.  Quetn's  Club  (1891),  Doug,  279 ;  1  Sm.  L.  C.  11th  ed.  514. 

3  Ch.  522.  See  liogers  v.   Humphreys  (1835),  4 

(t)  Municipal  Buihlivy   Society  v.  A,  &  E,  299. 
8mith  (1888),  22  Q,  B.  D.  70. 

F   2 
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ii.  Leasee 

after 

mortgage. 


Tenancy 

under 

mortgagee. 


A  lease  made  after  the  mortgage  by  a  mortgagor  in  possession 
is  good  by  way  of  estoppel  between  the  parties  to  it  (jy),  so  that 
the  lessor  may  recover  the  rent,  and  conversely  is  liable  on  his 
covenant  for  quiet  enjoyment  (z).  But  it  is  void  as  against 
the  mortgagee,  who  may  eject  the  lessee  without  any  previous 
notice  (a),  subject,  however,  to  the  right  of  the  lessee,  if  he  so 
chooses,  to  redeem  the  mortgage  (6). 

In  order  to  create  a  tenancy  between  the  mortgagee  and  the 
tenant  let  into  possession  by  the  mortgagor,  there  must  be  some 
evidence  whence  it  may  be  inferred  that  such  relation  has  been 
raised  by  mutual  agreement  (c).  The  mortgagee  cannot,  by 
merely  giving  the  lessee  notice  of  the  mortgage,  make  the  lessee 
his  tenant  (c) ;  and  the  notice,  though  followed  by  continued 
occupation  by  the  lessee,  is  not  evidence  of  an  agreement  for 
a  tenancy  (d).  But  payment  of  rent  by  the  lessee  to  the  mort- 
gagee may  create  a  tenancy  from  year  to  year,  so  as  to  entitle 
the  lessee  to  notice  (e) ;  and  so,  too,  where  the  mortgagee  demands 
the  rent  from  the  lessee  for  payment  of  his  interest  (/),  or 
encourages  him  to  lay  out  money  in  improvements  (^),  he  cannot, 
after  thus  recognizing  the  lawfulness  of  the  lessee's  occupation, 
treat  him  as  a  trespasser  and  eject  him  without  notice  (h).  And 
where  a  tenancy  is  created  under  the  mortgagee,  this  is  an 
entirely  new  tenancy — a  tenancy  by  attornment,  for  instance, 
does  not  relate  back  to  the  notice  of  the  mortgage  (i) — and  a 
tenancy  from  year  to  year  arising  upon  payment  of  rent  does  not 
necessarily  import  the  terms  of  the  mortgagor's  lease.  Whether 
it  does  so  or  not  is  a  question  of  fact  (A).    Practically  the  new 


{y)  See  mfra^  p.  74 ;  Doe  v.  Thomp- 
son (1847),  9  Q.  B.  1037;  Cnthhertson 
V.  Irving  (1860),  6  H.  &  N.  135. 

(z)  Hartcup  v.  Bell  (1883).  C.  &  E. 
19. 

(a)  Keech  v.  Hall  (1778),  1  Doug. 
21;  Thunder  v.  Belcher  (1803),  3 
East,  449.  See  per  Littledale,  J.,  in 
rope  V.  Biggs  (1829),  9  B.  &  C.  p.  253, 
and  per  Lord  Selbome  in  Lows  v. 
Telford  (1876),  1  App.  Cas.  p.  425. 

(b)  Tarn  v.  Turner  (1888),  39 
Ch.  D.  456.  See,  too,  Keith  v.  R. 
Gancia  Jk  Co.,  [1904]  1  Ch.  774,  a 
case  of  estoppel  m  pais. 

(c)  1  Sm.  L.  C.  nth  ed.  522; 
Evaiu  V.  i5;//tV/«(1838),  9  A-  &  E.  342. 

{d)  Towersan  v.  Jackson,  [1891]  2 
Q.    B.    484;     overruling    Brown  v. 


Storey  (1840),  1  M.  &  Gr.  117,  and 
(on  this  point)  Underhay  t.  Read 
(1887),  20  Q.  B.  D.  209. 

{e)  Doe  V.  Ongley  (1850),  10  C.  B. 
25.  Cf,  Wheeler Y.Branscombe (1843), 
5  Q.  B.  373. 

(/)  Doe  V.  Hales  (1831),  7  Bing. 
322.  C/.  Doe  v.  Cadtmllader  (1831), 
2  B.  &  Ad.  473. 

((f)  Per  Parke,  B.,  in  Doe  v.  Hughes 
(1847),  11  Jut.  698. 

{h)  As  to  an  assignee  from  the 
mortgagee,  see  Smith  y.  Eggington 
(1874),  L.  E.  9  0.  P.  145. 

(j)  Eixins  V.  Elliots  (1838),  9 
A.  &  E.  342.  C/.  Gladman  v.  Flumer 
(1845),  15  L.  J.  a  B.  79. 

(k)  Oakley  v.  Monck  (1866).  L.  R. 
1  Ex.  159.    See,  too,  per  Joyce,  J., 
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tenancy  under  the  mortgagee  puts  an  end  to  the  old  tenancy 
tmder  the  mortgagor  (Q,  on  the  ground  that  the  entry  of  the 
mortgagee  is  a  constructive  eviction  of  the  tenant  by  title  para- 
mount, and  so  the  estoppel  is  terminated  (771) ;  and  even  if 
eonstaructive  eviction  is  not  sufScient  for  this  purpose  (71),  the 
leRsee,  if  he  pays  rent  to  the  mortgagee  under  threat  of  legal 
proceedings,  can  treat  the  payment  as  made  on  account  of  the 
mortgagor  and  so  resist  the  demand  of  the  latter  (0). 

{b)  Leases  by  Mortgagee  in  Possession. 

A  lease  granted  by  a  mortgagee  in  possession^  without  the  Leases  by 
concurrence  of  the  mortgagor,  cannot  after  redemption  stand  JJ2«^^/^ 
good  as  against  the  mortgagor  (p),  save,  possibly,  a  lease  made 
to  avoid  an  apparent  loss  and  merely  in  necessity  (q).  If  the 
mortgagee  grants  a  lease  and  puts  the  lessee  in  possession,  the 
mortgagor  may  file  a  bill  to  redeem,  and  ask  for  an  account 
against  the  mortgagee,  as  in  a  case  of  wilful  default,  and  thereby 
raise  the  question  whether  the  rent  reserved  was  the  best  that 
could  have  been  obtained  (p).  Independently,  therefore,  of  the 
statutory  power  or  of  a  conventional  power  of  leasing,  the  mort- 
gagor and  the  mortgagee  should  concur  in  leasing  the  mortgaged 
property,  and  in  that  case  the  instrument  will  operate  as  the 
demise  of  the  mortgagee  and  the  confirmation  of  the  mortgagor  (r). 
The  lessee's  covenants  should  be  with  the  mortgagee  (s) ;  the 
(^venant  for  quiet  enjoyment  should  be  by  him;  and  the  proviso 
for  re-entry  should  empower  him  to  re-enter  (t). 

A  tenant  for  life  of  settled  land  who  has  mortgaged  his  life  Mortgagor 
interest  can,  unless  the  mortgagee  is  actually  in  possession  of  the  If^^  '^' 
settled  land  or  part  thereof,  exercise  his  power  of  leasing  under 
the  Settled  Land  Act,  1882  (u),  provided  the  leases  are  made  at 


m  Krith  V.  R.  Qancia  cfc  Co.,  [1904] 
1  Ch.  at  p.  783. 

(0  See  Corbett  v.  Plowdeii  (1884), 
25  Ch.  D.  678. 

[m]  Mauirtr  0/ Poole y,  WhiU  (lSi6)y 
15M.&W.571. 

(ft)  Ddattey  v.  Fox  (1857),  2 
C.  B.  N.  &  768  ;  Carpenter  v.  Parker 
(1857),  3  ik  206. 

(0)  Johnson  V.  Jones  (1839),  9 
A.  &  E.  809;  Underhay  v.  Itead 
(1887),  20  a  B.  D.  209. 

ip)  See  per  Lord  Eomilly,  M.E., 
in  h'raiiklimki  v.  Bali  (1864),  34 
L.  J.  Chu  at  p.  154 ;  S.  C.  33  Beav. 


560. 

(j)  JIunger/ord  v.  CUiy  (1722),  9 
Mod,  1. 

(r)  Doe  V.  Adams  (1832),  2  Cr.  &  J. 
232,  2  Tyr.  289 ;  Smith  v.  Forkling- 
toil  (1831),  1  Cr.  &  J.  445. 

(«)  See  Webb  v.  Bussell  (1789),  3 
T.  K.  393. 

{t)  Saundersy,  MerryweatJier ( 1 865), 
3  H.  &  0.  902. 

(u)  45   &  46  Vict.  c.  38;    sufrra, 
p.  41.     See  sect.  50  (3).     C/,  Earl  of 
Lonsdale  v.  Lowtfier,  [1900]  2  Ch.  687, 
where  leases  were  held  to  have  been 
validly  granted,  under  a  power  io  4 
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the  best  rent  that  can  reasonably  be  obtained,  without  fine,  and 
in  other  respects  are  in  conformity  with  the  Act.  If  the  mort- 
gagee is  in  possession,  the  tenant  for  life  retains  his  power  of 
leasing  under  the  Act,  but  it  cannot  be  exercised  without  the 
consent  of  the  mortgagee  (x).  Where  a  mortgagor  tenant  for  life 
applies  to  the  Court  for  an  order  under  sect.  10  of  the  Settled 
Land  Act,  1890  {y),  authorizing  a  lease  of  the  mansion  house,  ilc, 
the  Court  must  be  satisfied  that  the  mortgagee  consents  (z). 


Judgment 
creditor. 


Agents. 


Land 
agents,  &c. 


IX.   JUDGMENT   CREDITORS. 

A  judgment  creditor  is  entitled  to  be  put  in  possession  of  the 
whole  of  the  debtor's  freehold  and  copyhold  lands,  and  he  then 
becomes  tenant  by  elegit ;  but  for  the  land  to  be  bound  by  the 
judgment,  not  only  must  there  be  actual  delivery  in  execution  (a), 
but  the  writ  must  also  be  registered  under  the  Land  Charges 
Registration  and  Searches  Act,  1888  (&).  The  estate  of  the 
tenant  by  elegit  is  liable  to  be  determined  at  any  time  by  pay- 
ment of  the  debt  (c),  and  a  lease  granted  by  him  is  of  the  same 
precarious  nature  (d). 

X.   AGENTS. 

An  agent  (e)  to  execute  a  lease  by  deed  must  be  appointed  by 
deed  (/),  but  if  the  lease  to  be  made  by  the  agent  is  not  under 
seal,  he  need  not  be  authorized  in  writing  (g). 

The  fact  of  a  landlord  employing  a  steward  or  a  land  agent  (h) 
to  manage  his  property  does  not  necessarily  confer  on  the  steward 
or  land  agent  power  to  enter  into  contracts  for  granting  leases 
of  farms  for  terms  of  years  (t) ;  but  a  power  to  a  land  agent  to 
''  manage  and  superintend  estates  "  authorizes  him  on  behalf  of 
his  principal  to  enter  into  an  agreement  for  a  usual  and  customary 


will,  by  a  life  tenant  who  had  eold 
his  life  estate. 

(x)  S.  L,  A.  1882,  8.  50  (3).  As  to 
leases  where  the  tenant  for  life  is 
bankrupt,  see  Re  ManseWs  S,  E, 
(1884),  W.N.  p.  209. 

(y)  53  &  54  Vict.  c.  69. 

(z)  Be  SebHghfe  S.  E,  (1886),  33 
Ch.  D.  429. 

[a)  27  &  28  Vict.  c.  1 12. 

[bS  51  &  52  Vict.  c.  51. 

;c)  PHce  V.  Vamey  (1825),  3 
B.  &  C.  733. 

(rf)  1  Piatt  on  Leases,  722.  But 
see  Doughty  v.  StiUs  (1673),  Rep.  t. 
Pinch,  115. 


(c)  See  Hamilton  v.  Clanricard/e 
(1762),  1  Bro.  P.  C.  341. 

(/)  Stfif/h'tz  V.  Egyintati  (1815), 
Holt,  N.  P.  141 ;  Harsley  v.  Rush 
(1788),  cited  7  T.  R.  p.  209 ;  lierktley 
V.  Hardy  (1826),  5  B.  &C.  355. 

{g)  Colee  V.  TrtTOthick  (1804).  9 
Ves,  p.  250:  Cliitan  v.  Cooke  (1802). 
1  Sch.  &  Lef.  22,  31;  Heard  v. 
PiUey  (1869),  4  Ch.  548. 

(/*)  Mitrtal  V.  Lyme  (1858).  8  Ir. 
Ch.  B.  112,  117. 

(i)  Colhn  V.  Gardner  (1856),  21 
B«fty.  540;  Ridyway  y.  Wharitm 
(1854),  3  D.  M.  &  G.  077,  688. 
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lease  according  to  the  nature  and  locality  of  the  property  (A;).  A 
hrm  bailiff  accastomed  to  let  from  year  to  year  upon  certain 
ordinary  terms,  and  to  receive  rents,  has  no  implied  authority  to 
let  upon  unusual  terms  unknown  to  the  owner  (Z).  But  the  owner, 
either  expressly  in  writing  (ni)  or  by  acts  indicating  his  assent, 
may  ratify  his  steward  or  bailiff's  contract  (n). 

A  mere  authority  to  an  agent  to  procure  a  tenant  for  premises  Authority  of 
at  a  specified  rent,  without  any  instructions  as  to  the  provisions  ^^°  ' 
to  be  inserted  in  the  lease  or  agreement,  does  not  give  the  agent 
implied  authority  to  conclude  a  contract  for  letting  the  premises. 
His  duty  is  to  find  a  tenant  and  communicate  his  offer  to  the 
principal  (o) .  Under  such  circumstances  the  agent  has  no  implied 
authority  to  let  a  person  into  possession  of  the  premises  {p). 

A  house  agent  (q),  employed  to  find  a  tenant  for  a  house,  and  Duty  of  agent, 
receiving  a  commission  (r),  must  exercise  reasonable  care  and 
diligence  in  ascertaining  the  condition  of  a  person  before  he 
introdaces  him  to  the  landlord  as  a  tenant  {s) ;  for  when  the  owner 
of  a  house  proposes  to  a  house  agent  that  he  should  find  a  tenant 
for  him,  it  is  meant  that  he  should  find  a  fit  and  proper  tenant  («). 

The  agent  should  sign  any  lease  or  agreement  in  the  name  of  Execution  by 
the  prmcipal— "  A.  B.  by  C.  D.  his  agent "  (<),  or  ''  as  agent  and  ''^^^' 
on  behalf  of  A.  B. "  (it).     No  particular  form  of  words  is  required 


ik)  Peers  v.  Snefjd(\S53),  17  Beav. 
157.  And  he  may,  in  the  absence  of 
uiy  limitation  on  his  powers,  autho- 
lize  the  tenant  to  change  agricultural 
land  to  market  gardens :  Re  Ptamon 
findrAusati  (1899),  69  L.  J.  Q.  B.  878. 

(0  Turner  y.  Hutchinson  (I860),  2 
F.  &  F.  185. 

(m)  Fitzmaurice  v.  Bayley  (1860), 
6K.&B.  868;  8  ih.  664;  9  H.  L.  C. 
78. 

(n)  See  Rodmel  v.  Etlen  (1859),  1 
P.&  P.  542  ;  Powell  v.  Smith  (1872), 
L.  E.  14  £q.  85.  (In  this  case  the 
owner  had  let  the  tenant  into  posses- 
ion of  a  farm  under  an  agreement 
for  a  lease  entered  into  by  the  agent.) 

(o)  Wilde  V.  WatsMi  (1»78),  1  L.  E. 
It.  402,  405.  See  Hamer  v.  Sharp 
(1874),  L.  R  19  Eq.  108. 

(v)  See  Slack  v.  Creioe  (1860),  2 
P.  &  F.  59. 

((j)  Every  person  who  exercises  the 
booness  of  a  house  agent  must  take 
out  a  yearly  licence  of  2L  (24  &  25 
^ict  c.  21).    See  the  definition  of 


house  agent  in  sect  10. 

(r)  As  to  the  circumstances  under 
which  a  house  agent  may  claim  a 
commission  partible  on  a  letting 
**  through  liis  intervention,'*  hee 
Mansell  v.  Clements  (1874),  L.  R.  9 
C.  P.  139.  An  agent  earns  his  com- 
mission if  he  is  employed  to  lenso 
and  gives  an  introduction  which 
results  in  a  lease,  although  he  does 
not  carry  through  the  whole  adj  ust- 
ing  of  the  terms :  Toulniin  v.  Millar 
(1887),  5S  L.  T.  96.  See  Curtis  v. 
Nixon  (1871),  24  L.  T.  706;  Lo/ts  v. 
Bourke  (1884),  1  T.  L.  B.  58 ;  Deben- 
ham  V.  Chambers  (1895),  12  T.  L.  R. 
24;  Itimmer  v.  Knowles  (1874),  22 
W.  B.  574. 

(s)  Heys  v.  Tindall  (1861),  1  B.  & 
S.  296,  298. 

(0  Cmnbe's  Case  (1614),  9  Bep. 
p.   76  b;    White  v.   Cuyler  (1795),  6 

(u)  Greeny,  Kopke  (1856),  18  0.  B. 
549. 
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Liability  of 
agent. 


to  be  used,  provided  the  act  be  done  in  the  name  of  the  principal 
— e.g.,  it  will  suffice  if  opposite  to  the  seal  be  written  the  words 
"  for  A.  B.  [principal],  C.  D.  [agent] "  {x).  But  the  donee  of  a 
power  of  attorney  may  execute  any  instrument  in  his  own  name 
and  with  his  own  seal  (y). 

If  the  agent  signs  the  lease  or  agreement  in  his  own  name 
he  will  prima  facie  be  deemed  to  contract  personally ;  and  in 
order  to  discharge  him  from  this  liability  it  must  appear  from 
the  lease  or  agreement  that  he  did  not  intend  to  bind  himself 
as  principal  (^).  If  in  the  body  of  the  lease  or  agreement  it 
appears  that  the  agent  was  to  be  responsible  for  the  fulfilment 
of  the  contract,  the  fact  that  he  expressly  makes  it  ^*  for  and  on 
behalf  of "  or  ^'  as  agent  for  "  another  will  not  discharge  him 
from  personal  liability  (a) . 


Receiyers. 


XI.    RECEIVERS,    &0. 

Under  the  old  practice  a  receiver  appointed  by  the  Court  had 
no  power  of  letting  even  for  a  single  year  (b)  without  obtaining 
the  sanction  of  the  Court  (o).  Under  the  present  practice  he 
may  let  at  his  discretion  for  a  year  certain  or  less,  or  for  any 
time  not  exceeding  three  years,  without  applying  for  the  sanction 
of  the  Judge  {d) ;  and  since  in  any  case  he  can  only  grant  such 
parol  lease  as  can  be  granted  under  sect.  2  of  the  Statute  of 
Frauds  (e),  the  same  limit  applies  even  when  he  obtains  the 
sanction  of  the  Court.  He  has  no  power  to  transfer  the  legal 
estate,  nor  can  such  power  be  given  him  by  the  Judge  (/),  and 
if  the  Court  sanctions  a  longer  lease  steps  must  be  taken  to 
procure  its  execution  by  the  legal  owner;  but  a  lease  by  the 
receiver  is  good  by  estoppel  as  between  himself  and  the  lessee  (g). 


(x)  Wilks  V.  Back  (1802),  2  East, 
p.  145. 

(y)  Conveyancing  Act,  1881,  s.  46. 
See  Laxvrie  v.  Lets  (1881),  7  App. 
Cas.  19. 

(z)  Notes  to  Thomson  v.  Davenport 
(1829),  9  B.  tfc  C.  78 ;  2  Sm.  L.  C. 
11th  ed.  p.  379. 

(a)  NoHwi  V.  Herrmi  (1825),  1  0. 
&  P.  648  ;  Tanner  v.  Christian  (1855), 
4  E.  &  E.  591.  As  to  the  liability  of 
a  person  who  contracts  as  agent  with- 
out authority,  see  Colltn  v.  Wriyht 
(1857),  8  E.  &  B.  647. 

(6)   Wynne    v.   Lord    Newhorough 


(1790),  1  Ves.  164. 

(c)  Jlforrw  V.  Elme  (1790),  1  Vee. 
139.  As  to  the  liability  of  a  i-eceiver 
for  rent,  see  Justice  v.  James  (1899), 
15  T.  L.  R.  181. 

(d)  Seton  on  Decrees,  6th  ed. 
Vol.  I.  p.  802. 

(c)  29  Car.  2,  c.  2;  infra,  p.  124. 

(/)  Kerr  on  Heoeivers,  4th  ed. 
188;  Oibbins  v.  Howell  (1818),  3 
Madd.  469 ;  Evans  y.  Matthias  (1857), 
7  E.  &B.  590;  seep.  601. 

(g)  Evans  v.  Matthias,  See  infra, 
p.  74. 
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The  Bankruptcy  Act,  1888  (h),  and  the  Companies  Acts,  1862  Trustees 
to  1900  (t),  do  not  specifically  confer  upon  trustees  in  bankruptcy  j^ptcy  and 
or  liquidators  a  power  of  leasing,  such  power  being  in  general  liquidators, 
unnecessary  for  the  winding  up  of  the  estate ;  but  a  lease  of  a 
company's  property  can  be  made  with   the  sanction   of  the 
Court  (*). 


(8)  Bbstbictions  arising  from  Confidential  Relations. 

There  are  certain  classes  of  persons,  standing  in  confidential 
relations  to  the  owners  of  property,  who  possess  peculiar  oppor- 
tanities  of  obtaining  a  knowledge  of  the  value  of  the  property 
with  which  they  are  concerned,  and  peculiar  means  of  influencing 
the  minds  of  the  persons  for  whom  they  act.  Courts  of  Equity 
look  with  a  jealous  eye  on  the  transactions  of  individuals 
occupying  this  position,  and  leases  granted  by  principals  to 
agents  (/),  by  clients  to  solicitors,  by  wards  to  guardians,  by 
cestttis  qm  trust  to  trustees,  or  by  mortgagors  to  mortgagees  (m), 
will  be  set  aside  if  the  considerations  given  for  the  leases  are 
grossly  inadequate  (n),  or  if  any  advantage  appears  to  have  been 
taken  of  the  confidential  relation  in  which  the  parties  stand  (o). 

If  a  trustee  takes  a  renewal  of  a  lease  in  his  own  name,  this,  so  Renewals  to 
iar  as  it  is  beneficial,  operates  in  favour  of  the  cestui  que  trust,  trustees, 
even  though  the  lessor  refused  to  renew  for  his  benefit  (j?),  and 
where  a  trustee  of  a  bankrupt  takes  a  lease  to  himself,  he  is 
answerable  for  profit  and  must  bear  any  loss  ($).     So,  again,  if  a 


U)  See  sects.  44,  54,  56. 

(0  ^ee  Act  of  1862,  ss.  95,  133  ; 
Comp.  (Winding-up)  Act,  1890,  s.  12. 

(i)  See  PalmePs  Comp.  Prec, 
Part  II.  8th  ed.  p.  353.  Inasmuch 
M  the  property  of  the  company  does 
not  vest  in  the  liquidator,  the  lease 
should  be  in  the  name,  and  xmder 
the  seal,  of  the  company:  Companies 
Act,  1862  (25  &  26  Vict  c.  89),  s.  95. 
^.  Rt  DyrtevoTf  tfec.  Collieries  Co, 
(1879),  11  Ch.  D.  605,  where  the 
^urt  sanctioned  a  scheme  of  arran^- 
inent  which  included  the  gitmtmg 
of  a  lease  by  the  company's  voluntarj' 
uqmdators,  who  were  also  the  trustees 
for  its  debenture-holders. 
^(0  Moloney  v.  Keman  (1842),  2 
Dr.  &  War.  31. 

(m)  Webb  V.  Barke  (1806),  2  Sch. 
4  1-ef.  661;  Hicks  v.  C'ooJfce  (1816),  4 


Dow.  16.  The  doctrine  as  regards 
mortgagors  depended  to  some  extent 
on  the  usury  laws,  but  also  on  the 
circumstance  that  the  lease  incum- 
bered the  equity  of  redemption  (per 
Lord  Bedesdale  in  Hicks  v.  Cookcy 
loc,  at.  p.  26).  At  the  pi-esent  day 
it  must  be  received  with  caution. 

(/<)  Ward  V.  Hartpole  (1776),  3 
Bligh,  470 ;  Daw/ton  v.  Massey  (1809), 
1  Ball  &  E.  219. 

(o)  Ay  I  ward  v.  Kearney  (1814),  2 
Bail  &  B.  463.  See  the  notes  to 
Hugueain  v.  Baseley  (1807),  1  Wh.  & 
T.  L.  C.  7th  ed.  247 ;  and  c/.  Gros- 
veuor  V.  Skerratt  (1860),  28  Beav.  659. 

ip)  Ketch  V.  Sand/ord  (1726),  Sel. 
Cas.  in  Ch.  61 ;  Ex  parte  James 
(1803),  8  Ves.  p.  345. 

{q)  Ex  parte  Htigkes  (1802),  6  Ves. 
617. 
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Jjeases  by 

intoxicated 

persons. 


Duress. 


person,  jointly  interested  with  an  infant  in  a  lease,  obtains  a 
renewal  to  himself  only,  and  the  lease  proves  beneficial,  he  may 
be  held  to  have  acted  as  trustee,  and  the  infant  may  claim  his 
share  of  the  benefit ;  while,  if  the  lease  does  not  prove  beneficial, 
the  lessee  may  have  to  take  it  upon  himself  (r).  But  a  pei-son 
renewing  is  a  constructive  trustee  of  the  new  lease  only  where, 
in  respect  of  the  old  lease,  he  occupied  some  position  by  vii-tue 
of  which  he  owed  a  duty  towards  other  persons  interested  in 
that  lease  («). 

Leases  made  by  persons  in  a  state  of  intoxication  when  they 
have  been  drawn  into  intoxication  by  contrivance,  or  any  unfair 
advantage  has  been  taken  of  their  situation,  will  be  set  aside  (t). 
In  general  the  contract  of  a  man  so  intoxicated  as  to  be  deprived 
of  his  reason  is  not  void  but  voidable,  and  it  can  be  confirmed 
when  he  becomes  sober  (u)* 

A  lease  made  under  duress  is  void  (x). 


Leases  by 
estoppel. 


(4)  Leases  by  Estoppel. 

When  a  person  who  has  no  estate  in  the  land  purporti^  to 
grant  a  lease  thereof,  and  the  lessee  enters,  the  relation  of  land- 
lord and  tenant  is  created,  and  as  between  the  parties  the  lease 
is  treated  as  a  valid  subsisting  lease.  This  is  upon  the  principle 
of  estoppel,  the  lessor  and  the  lessee  being  reciprocally  estopped 
from  disputing  the  title  of  the  lessor  to  grant  the  lease. 

The  estoppel  seems  to  have  been  first  recognized  in  the  case 
of  a  lease  by  indenture  (^),  and  was  simply  a  case  of  estoppel  by 
deed.  It  had  the  consequence  that  if  the  lessor  subsequently 
acquired  the  legal  estate  in  the  land,  the  estate  of  the  lessee  by 
estoppel  became  an  estate  in  interest.  The  estate  of  the  lessor 
was  said  to  feed  the  estoppel,  and  the  lease  was  deemed  to  be 
well  granted  out  of  the  legal  estate  (z).  Previously  to  such 
acquisition  of  estate  by  the-  lessor,  he  has  a  reversion  by  estoppel, 
which  prima  facie  is  a  reversion  in  fee  (a). 


(r)  JEx  parte  Grace  (1799V  1  B.  & 
P.  376.  This  case  seems  to  oe  some- 
what loosely  reported.  See  Re  Jiissy 
Bus  V.  Bias,  [1903]  2  Ch.  40,  at  p.  59. 

is)  Be  Bisdy  supra^  at  p.  61. 
t)  Cooke.  V.   ClaywoHh  (1811),  18 
Ves.  12 ;  Say  v.  Banvick  (1812),  1  V. 
&  B.  195.     See  Butler  v.  MulvihiU 
(1819),  1  Bligh,  137,  note  at  p.  160. 

(m)  MaUhewB  v.  Baxter  (1873), 
L.£.8Ex.  132;  Cooke  y,  Clayworthy 


supra.  See  PtU  T.  Smith  (1811),  3 
Camp.  33. 

(x)  Bac.  Abr.  "Duress"  (C.)  774. 

(y)  Bac.  Abr.  (O.)  850;  Co.  litt 
47  b ;  Smith  v.  Lmo  (1739),  1  Atk.  4»9. 

(2)  Doe  V.  Oliver  (1830),  2  8m.  L,  C. 
nth  ed.  724 ;  fVebb  v,  AuittH  (1844), 
7  M.  &  Gr.  701. 

(ci)  Sturgeon  v.  Win<ifield  (1846), 
15  M.  &  W.  224;  Cathbertmm  t. 
Irving  (I860),  6  H.  &  N.  133. 
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Bat  the  principle  is  not  confined  to  leases  by  indenture.  A  Estoppel  by 
tenant,  whatever  be  the  nature  of  his  tenancy  (b),  cannot,  while  ^^'^^'^^y- 
he  retains  possession,  dispute  his  landlord's  title  (c),  or  put  in 
any  plea  which  brings  it  into  question  (eQ,  even  though  the 
defect  in  the  title  appears  on  the  face  of  the  lease  (e),  or  though 
the  tenant  is  prepared  to  show  that  the  landlord  obtained  control 
of  the  land  by  fraud  (/).  This  rule  has  been  referred  to  as  *'  the 
common  law  principle  that  one  who  derives  possession  of  land 
under  another  shall  not  be  permitted  to  question  his  right  to 
gi?e  him  possession"  (g),  and  it  extends  to  all  cases  where 
possession  has  been  obtained  by  permission,  as  by  a  licensee,  a 
lodger,  or  a  servant  (h).  Where  possession  has  been  received 
from  an  agent  for  an  undisclosed  principal,  the  estoppel  applies 
in  favour  of  the  principal  (t).  And  since  estoppels  jare  injheir 
nature  mutual  (i) ,  the  landlord  is  equally  estopped  from  denying 
to  tne  tenani  any  rights  incident  to  the  tenancy  which  he  has 
purported  to  create  (Z).  From  the  same  principle  of  the  mutuality 
of  estoppels  it  follows  that,  if  the  lessor  is  by  reason  of  dis- 
ability— e.g.,  infancy — not  liable  to  be  estopped,  so  neither  is 
the  lessee  (m). 

The  estoppel  is  not  confined  to  ejectment,  but  can  be  set  up  in  The  estoppel 
all  actions  between  the  parties  arising  upon  the  tenancy,  as  in  ^tions,  am? 
an  action  for  rent  (n),  on  a  covenant  in  the  lease  (o),  or  in  as  between 

.  .  ,.  •Aiti-.   assigns  of 

trespass  (p) ;  nor  can  the  tenant  obtam  even  equitable  relief  original 
upon  an  allegation  which  brings  the  landlord's  title  into  dis-  parties, 
pute  iq).    It  holds  in  favour  of  persons  deriving  title  under  the 


(6)  See  per  Cresswell,  J.,  iii  Doe  v. 
Fo9ter  (1846),  3  C.  B.  p.  229. 

(c)  Doe  V.  Smytke  (1815),  4  M.  &  S. 
347;  AU.'Geii.  v.  Hotfiam  (1823), 
T.  &  R.  p.  219 ;  The  v.  Fuller  (l8So), 
TjT.  &  G.  17 ;  PhippB  V.  Sctutharjte 
(1817),  1  B.  &  A.  50 ;  Agar  v.  Young 
mi).  Car.  &  M.  78 ;  Cook  v.  Whel- 
iock  (1890),  24  a  B.  D.  658.  See 
notes  to  Veale  v.  Warner,  1  Wms. 
Sannd.  580,  and  to  WalU/ii  v.  Water- 
it'W,  2  Wms.  Sairnd.  826. 

(d)  Palmer  v.  Ekins  (1725),  2  Ld. 
Baym.  1550. 

(e)  Duke  V.  Athhy  (1862),  7  H.  &N. 
WO;  Jolly  V.  Arbuthnot  (1859),  4  De 
0.  &  J.  224 ;  Morton  v.  Woods  (1869), 
Llt.4Q.B.293.  Apparently Par^rrfer 
J.Harris  (1845),  7  Q.  B.  708,  so  far  as 
rt  decided  the  contrarj'',  is  ovei-niled. 

(/)  Parry  v.  Motise  (1817),  Holt, 


N.  P.  489. 

(^f)  Per  Cockbum,  C.J.,iii  Dirluney 
V.  Fox  (1857),  2  C.  B.  N.  S.  p.  7T4.  * 

(h)  See  per  Patteson,  J.,  in  Doe  v. 
Baytwp  (1835),  3  A.  &  E.  p.  192. 

(0  Flemivg  v.  Gooding  (1834),  10 
Bing.  549. 


ij  Cf.  Weller  v.  Spiers  (1872),  20 


(k)  Co.  Litt  352  a, 

(0  Of.  I] 
TV  A.  772 

(m)  Bac*.  Abr.  (0.)  852  ;  Smith  v. 
Low  (1739),  1  Atk.  489. 

(n)  Parker  v.  Manning  (1798),  7 
T.  R.  537.  As  to  replevin,  see  Sul- 
livan V.  Stradling  (1764),  2  Wils.  208. 

(o)  Cuthhertsmi  v.  Irving  (1860),  6 
H.  &  N.  135. 

(jp)  Delaney  v.  Fox  (1857),  2 
C.  B.  N.  S.  768. 

(5)  Homan  v.  Moore  (1817),  4 
Pnoe,  5. 
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Duration  of 
estoppel 


No  estoppel 


lessor  (r),  and,  in  general,  upon  a  lease  by  a  tenant  for  life,  the 
estoppel  can  be  set  up  by  the  remainderman,  for  the  title  is  the 
same(«).  It  holds  also  in  favour  of  under-lessees,  against  a 
mortgagee,  not  really  bound  by  the  under-lease,  who  has  repre- 
sented to  them,  and  induced  them  to  act  on  the  belief,  that  he 
is  the  reversioner  expectant  on  the  under-lease,  and  against 
persons  claiming  through  that  mortgagee  (t).  So,  too,  the 
estoppel  binds  persons  claiming  under  the  lessee  (u),  including 
under-tenants  (x),  or  in  any  way  obtaining  possession  by  consent 
of  the  lessee,  as  where  a  person  setting  up  an  adverse  title  pays 
the  lessee  money  to  get  into  possession  (y) ;  save  under  special 
circumstances,  as  where  the  lessor^s  title  is  derived  under  the 
person  so  getting  into  possession  {z).  An  estoppel  binding  a 
partnership  is  binding  on  each  partner  (a).  But  the  estoppel 
does  not  bind  a  third  person,  not  claiming  possession  of  the  land 
under  the  tenant.  Hence  such  third  person,  who  has  brought 
his  goods  on  the  land  by  the  tenant's  licence,  can  dispute  the 
landlord's  title  to  distrain  (b). 

The  estoppel  is  said  to  last  only  during  the  continuance  of  the 
lease,  ''  for  by  the  making  of  the  lease  the  estoppel  doth  grow, 
and  consequently  by  the  end  of  the  lease  the  estoppel  deter- 
mines "(c).  But  clearly  the  lessee  is  estopped  until  he  has  given 
up  possession  {d),  unless,  apparently,  he  is  himself  entitled  and 
took  the  lease  under  a  mistake  (e). 

But  there  is  no  estoppel  where  an  interest,  which  has  since 


where  interest  determined,  passed  by  the  lease,  and  consequently,  if  the  lessor 

had  an  estate,  but  an  insufficient  one,  he  is  not  estopped  from 
avoiding  the  lease  when  that  estate  comes  to  an  end.     Thus  if 

iy)  Doe  V.  MUU  (1834),  2  A.  &  R 


(r)  Trevivan  v.  Laivrance  (1705),  1 
Salk.  276 ;  rafmer  v.  Ek-ina  (1725),  2 
Ld.  Baym.  1550;  Parker  v,  Mauniny^ 
supra;  Cuthbertson  v.  Irving,  supra; 
Ward  V.  liyan  (1875),  Ir.  R.  10  U.  L. 
17. 

(«)  Doe  V.  Whttroe  (1822),  Dowl.  & 
Ry.  N.  P.  1.  Cy.  Doe  v.  Lanydon 
(1848),  12Q.  B.  711. 

if)  Keith  V.  M,  Oancia  &  Co,, 
[1904]  1  Ch,  774. 

(«)  Dot  V.  iyinythe  (1815),  4  M.  &  S. 
347;  Taylor  v.  Ntedham  (1810),  2 
Taunt,  278. 

{x)  L.  &  N,  W,  Ry.  Co,  v.  West 
(1867),  L.  R.  2  C.  P.  553;  Doe  v. 
Beckett  (1843),  4  Q.  B.  p.  606;  Bar- 
wick  V.  Thompson  (1798),  7  T.  E.  488. 


17. 

(z)  Ford  V.  Ager  (1863),  2  H.  &  C. 
279. 

(a)  Frauds  v.  Doe  (1838),  4 
M.  &  W.  331. 

(6)  Tadnian  v.  Ileiiman,  [1893]  2 
Q.  B.  168. 

(c)  Co.  Litt  47  b ;  Janies  v.  Landou 
(1582),  Oo.  Eliz.  36. 

((i)  Doe  V.  Austin  (1832),  2  Moo.  & 
Sc.  107  ;  9  Bing.  41. 

(e)  Per  Blackburn,  J.,  in  dark  v. 
Adie  (1877),  2  App.  Gas.  p.  435; 
Eliot  V.  Mayor  of  BHstol  (1895),  71 
L.  T.  659  ;  Accidental  Death  Insurance 
Co.  V.  Mackenzie  (1861),  5  L.  T.  20. 
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tenant  jmr  autre  vie  leases  for  years  and  purchases  the  reversion, 
and  the  life  falls  during  the  lease,  he  is  not  bound  to  make  good 
the  lease  out  of  the  reversion ;  and  so  if  one  who  has  a  lease  for 
ten  years  grants  a  lease  for  twenty  years  (/).  In  the  latter 
case,  indeed,  the  lease  operates  as  an  assignment,  and  the 
relation  of  landlord  and  tenant  is  not  created  {g). 

In  the  same  manner  (/&)  the  lessee,  though  he  is  estopped  Tenant  may 
from  alleging  that  the  lessor  had  no  title  at  all  at  the  date  of  l^^^  mie  has 
the  lease,  is  at  liberty  to  show  that  a  title  which  he  then  had   expired, 
has  since  expired  (i).     But  where  a  lessor  was  only  entitled  as 
coparcener  to  a  share  in  the  demised  land,  it  was  held  that, 
notwithstanding  this  rule,  the  lessee  was  estopped  as  against 
the  heir  from  denying  his  title  to  the  whole  (k).    Where  a  new 
tenancy  is  created  without  any  fresh  letting  into  possession, 
the  new  tenancy  creates  no  absolute  estoppel  as  to  the  then 
title  of  the  lessor,  and,  upon  the  principle  to  be  mentioned 
presently  (0,   the  tenant  may   show  that  he  took    the    fresh 
tenancy  under  a  mistake  as  to  the  landlord's  title  (m). 

Where  a  person  in  possession  of  land  recognizes  a  subsisting  Estoppel  by 
tenancy  under  another,  whether  by  payment  of  rent,  by  sub-  rent"S.  ^ 
mission  to  distress  (n),  or  otherwise,  he  is  similarly  estopped 
from  disputing  the  title  of  that  other,  although  he  did  not 
originally  receive  possession  from  him  (o) ;  and  if  the  recognition 
has  taken  place  upon  a  change  of  landlords  at  the  request  of  the 
former  landlord  (p),  such  former  landlord  is  estopped  from 
alleging  the  tenancy  under  himself  to  be  subsisting  (q). 


(/)  Co.  Litt  47  b;  Bac.  Abr.  (0.) 
853;  Treporfs  Case  (1594),  6  Rep. 
14  b.  See  x)er  Parke,  B.,  in  Doe  v. 
S^aUrti  (1835),  2  Or.  M.  &  R.  p.  730. 

to)  Langford  v.  Selmes  (1857),  3 
K.&J.  220. 

[h)  Blake  v.  Foster  (1800),  8  T,  R. 
4«7;  Hill  V.  Saunders  (1825),  4 
R  &  C.  529;  Doe  v.  Seaton  (1835),  2 
Cr.  M.  &  R.  728. 

(0  Brudnell  v.  Bdberts  (1762),  2 
Wils.  143;  England  v.  Slade  (1792), 
4T.  R.  682;  They,  Watson  (1817),  2 
Stark.  230;  Neave  v.  3foM  (1823),  1 
Bine.  360 ;  Doe  v.  Ramshotham  (1815), 
3  M.  &  S.  516;  Hopcraft  v.  Keys 
(1833),  9  Bing.  613;  Pape  v.  Bigys 
(1829),  9  B.  &  C.  p.  251 ;  Doe  v. 
Edwards  (1834),  5  B.  &  Ad.  1065; 
Mouninoy  v.  C7o«icr(1853),  1  E.  &  B. 


630.  Cf.  Weld  V.  Baocter  (1856),  11 
Ex.  816.  See  Knight  v.  Hickman 
(1885),  29  Sol.  Jouni.  386  (Salisbury 
County  Court). 

(k)  Weeks  v.  Birch  (1893),  69  L.  T. 
759. 

(/)  Infra,  p.  78. 

(w)  Cfaridge  v.  Mackenzie  (1842)> 
4  M.  &  Gr.  143. 

(w)  Panton  v.  Jozies  (1813),  3 
Camp.  372;  Cooper  v.  Blandy  (1834), 
1  Bing.  N.  C.  45.  See  dumi^  v.  Payne 
(1899),  68  L.  J.  Q.  B.  607. 

(o)  See  Coi)ke  v.  Loxley  (1792),  5 
T.  R.  4. 

(p)  See  Hall  v.  Bidler  (1839),  10 
A.  &  E.  204. 

(q)  Downs  V.  Cooper  (1841),  2  Q.B. 
256. 
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But  the  rale  of  estoppel  in  favour  of  a  landlord  from  whom 
the  tenant  did  not  originally  receive  possession  is  not  absolute ; 
the  tenant  may  dispute  the  landlord's  title  if  he  can  show  that 
he  was  induced  to  pay  rent  by  fraud  or  misrepresentation  (r) ; 
and  he  may  give  evidence  that  the  person  to  whom  rent  was 
paid  received  it  as  agent  for  a  third  person  («).  Moreover,  pro- 
vided he  can  show  that  another  person  is  entitled  to  receive  the 
rent  (t),  he  is  permitted  to  show  that  the  person  whom  he  has 
recognized  as  landlord  is  not  really  entitled,  and  that  the  recogni- 
tion took  place  under  mistake  (u) .  And,  upon  the  principle 
already  mentioned,  the  tenant  may  show  that  the  title  of  the 
person  whom  he  has  recognized  as  landlord  has  since  such 
recognition  come  to  an  end  {x). 


When  instru- 
ments are 
construed  as, 
mere  agree- 
ments. 


SECT,  in.— AN  ACTUAL  LETTING,   OR  AN  AGREEMENT 
CAPABLE  OF  SPECIFIC  ENFORCEMENT. 

Subject  to  what  will  presently  be  said  as  to  the  effect  of  some 
agreements  to  let  since  the  Judicature  Acts,  a  mere  agreement, 
without  any  words  of  present  demise,  will  not  constitute  the 
relation  of  landlord  and  tenant  between  the  parties  (|^).  In 
order  to  constitute  such  relation  there  must  be  an  intention  on 
the  part  of  the  one  party  to  let,  and  of  the  other  to  hold  as 
tenant.  Mere  occupation  of  premises  by  one  of  several  tenants 
in  common  will  not  create  a  tenancy  between  him  and  the  other 
tenants  in  common  (z),  nor  will  the  occupation  for  partnership 
purposes  of  premises  of  one  partner  create  a  tenancy  between 
that  partner  and  the  firm,  even  though  by  the  partnership 
articles   an   annual  sum  is    made   payable  as  rent  (a).     And 


(r)  Doe  V.  Wiggins  (1843),  4  Q.  B. 
367 ;  Willimns  v.  Bartholomew  (1798), 
I  B.  &  P.  326 ;  Doe  v.  Brown  (1837), 
7  A.  &  E.  447 ;  Carltmi  v.  Bowcock 
(1884),  69  L.  T.  659. 

(«)  Jones  V.  SUme,  [1894]  A.  C.  122. 

(t)  Cooper  V.  Blajidy  (1834),  1  Bing. 
N.  C.  645 ;  Knight  v.  Cox  (1856),  18 
C.  B.  645. 

(a)  Rogers  v.  Pitcher  (1815),  6 
Taunt.  202 ;  Gravenor  v.  Woodhouse 
(1822),  1  Bing.  38;  Cortiish  v.  ISenrdl 
(1828),  8  B.  &  C.  471;  Fenner  v. 
J>uplock  (1824),  2  Bing.  10 ;  Doe  v. 
Frands  (1837),  2  Moo.  &  R.  57 ; 
Gregory  v.  Doidge  (1826),  3  Bing. 
474 ;  Jew  v.   Wood  (1841),   1  Cr.   & 


Ph.  185 ;  Carlton  v.  Bowcock  (1884), 
51  L.  T.  659. 

(x)  Brook  V.  Biggs  (1836),  2  Bing. 
N.  C.  572. 

(y)  Clayton  v.  Burtenshatv  (1826), 
5  B.  &  C.  41;  Phillips  v.  Hartley 
(1827),  3  a  &  P.  121.  See  Taylor  v. 
Jackson  (1846),  2  C.  &  K  22. 

(z)  See  cases  cited  in  Bailey  v. 
Hobso?^  (1869),  39  L.  J.  Ch.  270, 

(a)  Ex  parte  Appleby  (1872),  20 
W.  R.  4 1 1 .  An  agreement  for  letting 
for  a  term  on  condition  of  rent  beins 
duly  paid  is  not  merely  personal,  and 
it  passes  an  estate.  See  Uuxbury  v. 
Sandi/ord  (1899),  80  L.  T.  552. 
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although  words  of  present  demise  are  made  use  of,  yet  if  upon 
the  whole  instrument  (&),  and  having  regard  to  the  nature  of 
the  subject-matter  (c),  it  does  not  appear  to  have  been  intended 
by  the  parties  to  operate  as  a  lease,  but  only  as  preparatory  and 
relative  to  a  future  lease  to  be  made,  the  law  will  rather  do 
violence  to  the  words  than  break  through  the  intent  of  the 
parties  ((2). 

Thus,  if  there  are  matters  to  be  ascertained  without  which  instances  of 
the  terms  of  holding  will  not  be  perfectly  complete  (e) ;  or  if  the  ap'^^^^^nts. 
insirument  contains  a  stipulation  that  ''  a  clause  is  to  be  added 
in  the  lease  "  for  a  particular  purpose  (/),  or  a  proviso  that  the 
inetrament  shall  not  be  construed  or  taken  to  operate  as  a  lease 
or  actual  demise  (g) ;  or  if  the  lease  is  to  take  effect  only  on  the 
performance  or  happening  of  a  condition  (h) ;  or  if  there  is  a 
want  of  certainty  as  to  the  time  of  commencement  of  the  term 
and  of  the  rent  becoming  due  (t),  or  as  to  the  amount  of  rent  (A;) ; 
or  if  strong  circumstances  of  inconvenience  are  apparent  on  the 
instrument,  if  it  should  be  construed  as  a  lease  (l) ;  or  if  it 
appears  by  the  instrument  that  the  lessor  has  no  present  power 
to  grant  a  lease  {vi) ;  the  instrument  will  be  construed  as  a  mere 
agreement  for  a  lease,  although  it  may  contain  words  of  present 
demise. 

Instruments  not  under  seal  can  now  operate  as  leases  only  when  instm- 
when  the  terms  of  years  to  which  they  relate  will  end  within  ™®^^  *J? 


leases. 


{h)  See  per  Alderson,  B.,  in  Gore  (/)  Doe  v.  Smith  (1805),  6  East, 

T.  Lioyd  (1844),    13  L.  J.   Ex.   at  530. 

P-  872.  (9)  Perring  v.  Brook  (1835),  7  0.  & 

(f)  Doe  V.    Clare  (1788),  2  T.  E.  P.  360. 

T39,  744;  Fenni/  v.  Child  (1814),  2  (h)  Doe  v.  Clarke  (1845),  7  Q.  B. 

M.  &  S.   255,  257;    Doe  v.  Powell  211. 

(1W4),  8  So.  N.  E.  687,  7  M.  &  Gr.  (0  Dunk  v.  Hunter  (1822),  5  B.  & 

»80-  A.  322,  325.     See  Clayton  v,  Burten- 

(cO  Bac.  Abr.   (K.)   817;    Doe  v.  «/ia«;  (1826),  5  B.  &  C.  41. 

Aihbumer  (1793),  5  T.  E.  163.     See  (A:)  As  where  the  rent  is  to  be 

Mvr^n  V.    BtMell  (1810),  3  Taunt,  fixed  by  valuation,  and  no  valuation 

60;  Browne  v.    WarTntr  (1807),    14  is  made:  John  v.  Jenkins  (1832),  1 

Ves.  156;    Doe  v.  Smith   (1805),   6  Cr.  &  M.  227.     But  see  M^Creeshy, 

East,  530;  Tempesty.  Bawling  (1810),  M'Geough  (1873),  Ir.  E.  7  0.  L.  236. 

13Ea«t,  18;  ^Mi«o?i  v.^fc/c«(1837),  (t)  Morgan    v.    Bisaell    (1810),    3 

'  A.  &  R  451  ;  Brashier  y.  Jackson  Taunt.  65;  Doe  v.  Powell  (1844),  8 

(^WO),  6  M.  &  W.  549;  Chapman  v.  Sc.  N.  E.  687,  700,  7  M.  &  Gr.  980. 

Tomer   (1840),   6    M.    &    W.    100;  See  Ilayward  y,  Haswell  (IS^l),  6  A. 

Iticknell  y.  Hood  (1839),  5  M.  &  W.  &  E.  265. 

^W"  (m)  Hayward  v.  Haswcll,  6  A.  & 

(«)  John  V.  Jenkins  (1832),  1  Cr.  &  E.  265.     C/,  Doe  v.  Foster  (1846),  3 

it.  227 ;  Jonea  v.  Reynolds  (1841),  1  0.  B.  215. 
Q.B.0O6. 
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three  years  from  the  making  of  the  instrument,  and  when  the 
rent  reserved  during  such  term  amounts  to  two-third  parts  at 
the  least  of  the  full  improved  value  of  the  premises  (;i).  Subject 
to  this  restriction,  an  instrument,  although  it  may  be  designated 
an  agreement,  and  may  contain  a  stipulation  for  the  execution 
of  a  future  lease  (o),  will  nevertheless  I)e  held  to  operate  as  a 
lease  if  it  contains  words  of  present  demise,  such  as  "  I  demise," 
"  doth  set  and  let,*'  "  doth  agree  to  let "  (2>),  "  shall  enjoy  "  (g), 
&c.,  uncontrolled  by  expressions  of  a  contrary  import,  a  specific 
rent  being  reserved,  and  the  time  at  which  the  tenancy  is  to 
commence  being  clearly  ascertained  (r).  And  though  there  are 
no  words  of  present  demise,  yet  an  instrument  may  operate  as 
a  lease,  if  it  contains  all  the  terms  necessary  for  a  lease,  and  if 
it  appears  that  such  was  the  intention  of  the  parties  (s).  Thus 
an  instrument  under  seal  containing  a  covenant  to  grant  a 
lease  has  been  construed  as  a  lease,  the  reservation  of  rent  and 
other  terms  pointing  to  a  present  demise  (t) ;  and  an  agreement 
for  a  future  lease,  under  which  a  person  has  entered  into 
possession,  not  containing  any  words  of  present  demise,  but 
providing  that  in  the  meantime,  until  the  lease  shall  be  executed, 
the  intended  lessee  shall  pay  the  rent  and  perform  the  covenants, 
with  a  power  of  distress  for  non-payment  of  rent,  will,  it  seems, 
have  the  same  effect  («). 

But  a  building  agreement  containing  similar  provisions,  under 
which  the  builder  is  only  to  be  entitled  to  leases  after  the 
erection  of  buildings,  does  not  operate  as  a  present  demise  (r) ; 
the  builder  is  at  most  tenant  at  will  (r) ;  though  when  his  right 


(n)  See  infra ^  p.  124. 

(o)  Harringtan  v.  Wise  (1595),  Cro. 
Eliz.  486;  Baxter  v.  Brotvne  (1775), 
2  W.  Bl.  973;  Barry  v.  Nugent 
(1782),  3  Doug.  179;  Foole  v.  Bentkf/ 
(1810),  12  East,  168;  Warman  v. 
Faiih/uU  (1834),  6  B.  &  Ad.  1042; 
Doe  V.  Benjamin  (1839),  9  A.  &  E. 
644,  651 ;  Hancock  v.  Caffyn  (1832), 
8  Bing.  358,  368  ;  Doe  v.  Bies  (1832), 
SBing.  178;  Pearcev.  ChesJyn  (1835), 
4  A.  &  E.  225;  Alderman  v.  Neate 
(1839),  4  M.  &  W.  704;  WiUon  v. 
Chishohn  (1831),  4  C.  &  P.  474; 
Chapman  v.  Bliick  (1838),  4  Bing. 
N.  C.  187. 

(p)  Stani forth  v.  Fox  (1831),  7 
Bing.  590;  Jh^  v.  Benjamin^  supra; 
Doe  V.  Ries,  supra;  Tarte  v.  Darby 


(1846),  15  M.  &  W.  601 ;  Fttmess  v. 
Bond  (1888),  4  T.  L.  B.  457. 

(q)  Doe  V.  Ashhumer  (1793),  5 
T.  R.  163. 

(r)  See  note  (o),  supra. 

(«)  Wriqht  V.  Trezevant  (1828),  1 
Moo.  &  M.  231.  See  RoHaton  v. 
Leon  (1861),  7  H.  &  N.  73. 

{t)  Curling  v.  Mills  (1843),  6  M.  & 
Gr.  173. 

(»)  Hancock  v.  Caffyn  (1832),  8 
Bing.  358,  365.  See  Pinero  v.  Judsou 
(1829),  6  Bing.  206;  Anderson  v. 
Midland  By,  Co.  (1861),  3  E.  &  E. 
614.  But  see  Doe  v.  Foster  (1846),  3 
C.  B.  215. 

(v)  Camden  v.  Batterbury  (1859),  5 
C.  B.  N.  S.  808.  H  is  usual  to  insert 
a  provision  expressly  excluding  a 
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to  the  lease  is  complete  he  holds  upon  the  agreed  terms  of  the 
lease  (x). 

The  usnal  claase  in  agreements  for  building  leases,  providing  Materials 
that  materials  brought  on  to  the  ground  are  to  be  considered  the^ound. 
the  property  of  the  landowner,  operates  to  vest  the  property 
in  the  materials  in  the  landowner,  subject  to  a  condition  of 
defeasance  if  the  builder  completes  the  agreed  buildings.  It  is 
put  in  as  a  security  for  the  performance  of  the  agreement ;  and 
if  the  builder  makes  default  in  performance,  he  cannot  remove 
the  materials  (^). 

Entry  under  an  agreement  for  a  lease,  coupled  with  payment  Possession 
of  rent,  creates  at  common  law  a  tenancy  from  year  to  year  on  ^r^^Jnt 
the  terms  of  the  agreement  so  far  as  they  are  applicable  (-?).  for  a  lease. 
Where,  however,  possession  has  been  given  and   taken  under 
sach  an  agreement,  and  it  is  one  which  the  Court  could  and 
would,  at  the  instance  of  either  party,  order  to  be  specifically 
performed,  there  are  not  now,  Le.  since  the  Judicature  Acts,  as 
there  were  formerly,  two  estates,  one  at  common  law  by  reason 
of  the  payment  of  the  rent  and  another  in  equity  under  the  ,i 
agreement,  but  the  tenant  holds  under  the  same  terms,  and  has  - 
the  same  rights  and  liabilities,  as  if  a  lease  had  been  granted ; 
80  that,  for  instance,  he  cannot  be  turned  out,  like  a  tenant 
from  year  to  year,  by  six  months'  notice,  and,  on  the  other   - 
hand,  he  is  liable  to  distress.     This  was  decided  by  the  Court  of 
Appeal  in  Walsh  v.  Lonsdale  (a). 

But,  in  applying  that  decision,  care  must  be  taken  to  avoid   ^VaUh  v. 
the  error  of  supposing  that  it  takes  away  all  difference  between     ^^  ^  ^Kn- 
Ae  legal  and  equitable  estates.     It  does  nothing  of  the  sort, 
and  the  limits  of  its  applicability  are  really  rather  narrow.     It 
applies  only  to  cases  where  there  is  a  contract  to  transfer  a  legal 
title,  and  an  act  has  to  be  justified,  or  an  action  maintained,  by 


pfeBsnt  or  actual  demise;  see  Hol- 
W  V.  Kensington  Vestry  (1867), 
li.  B.  2  C.  P.  565 ;  DrUeoll  v.  Batter- 
•«  Bortmgh  Council,  [1903]  1  K.  B. 
8S1.  887.  As  to  liabiUfcy  for  the 
sums  reseired  pending  tiie  lease, 
«e  Adams  v.  ffagger  (1879),  4 
^  B.  D.  480;  Howlett  v.  Tarte 
0861),  10  C.  B.  N.  S.  813.    ' 

[x)  Lowther  v.  Heaver  (1889),  41 
CL  D.  248. 

(y)  Hart  Y,  Forth  gain  Harbour  Co,, 
[1903]  1  Ch.  690,  694.  696. 

LT. 


(z)  Infra,  p.  94. 

(o)  (1882)  21  Oh.  D.  9,  14,  15; 
approved  by  Cotton,  L.  J.,  in  fjowtker 
V.  Heauer  (1889),  41  Ch.  D.  248,  264, 
and  explained  by  Lord  Esher  in 
Swain  v.  Ayres  (1888),  21  Q.  B.  D. 
289,  292,  and  in  Foster  v.  Jieeves, 
[1892]  2  a  B.  255.  See,  too.  Crump 
V.  Temple  (1890),  7  T.  L.  R  120; 
Allhusen  v.  Brooking  (1884),  26  Ch.  D. 
559 ;  Be  Maughan  (1885),  14  Q.  B.  D. 
956. 

(6)  (1882),  21  Ch.  D.  9. 
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force  of  the  legal  title  to  which  the  contract  relates.  It  involves 
two  questions,  viz.,  (i)  Is  there  a  contract  of  which  specific  per- 
formance can  be  obtained  ?  and  (ii)  if  yes,  will  the  title  acquired 
by  such  specific  performance  justify  at  law  the  act  complained 
of,  or  support  at  law  the  action  in  question  ?  It  is  to  be  treated 
as  though,  before  the  Judicature  Acts,  there  had  been  first  a 
suit  in  equity  for  specific  performance,  and  then  an  action  at 
law  between  the  same  parties;  and  the  doctrine  is  applicable 
only  in  those  cases  where  specific  performance  is  obtainable 
between  the  same  parties,  in  the  same  Court,  and  at  the  same 
time  as  the  subsequent  legal  question  falls  to  be  determined. 
Thus,  in  Walsh  v.  Lonsdale  (c)  the  landlord  under  an  agreement 
for  a  lease  for  a  term  of  seven  years  distrained.  Distress  is  a 
legal  remedy,  and  depends  on  the  existence  at  law  of  the  relation 
of  landlord  and  tenant;  but  the  agreement  between  the  same 
parties,  if  specifically  enforced,  created  that  relation.  It  was 
clear  that  such  an  agreement  would  be  enforced  in  the  same 
Court  and  between  the  same  parties;  the  act  of  distress  was, 
therefore,  held  to  be  lawful  (d).  And  so  where,  by  an  agree- 
ment for  a  yearly  tenancy  of  an  hotel,  executed  under  seal  by 
the  tenant,  he  covenanted  with  the  landlords  to  purchase  all  his 
beer  from  them  and  their  successors  in  business,  and  he  for 
several  years  occupied  and  paid  rent  for  the  hotel  under  that 
agreement,  it  was  held  that  the  landlords'  assigns  were  clearly 
entitled,  as  against  the  tenant,  to  specific  performance  of  the 
agreement,  and  that  accordingly  they  could  sue  him  for  breach 
of  the  above  covenant,  although  the  landlords  had  never  executed 
the  agreement  («).  But  it  follows  from  what  has  already  been 
said  that  the  principle  of  the  decision  in  WdUh  v.  Lonsdale  (c) 
cannot  be  applied  unless  the  Court  before  which  the  question 
arises  has  equitable  jurisdiction  to  enforce  the  agreement 
specifically,  as  well  as  jurisdiction  in  law.  Hence,  if,  for 
instance,  the  value  of  the  property  exceeds  500Z.,  an  agreement 
for  a  lease  cannot  be  treated  as  a  lease  in  proceedings  in  a 
county  court  (/).  Again,  if,  as  the  result  of  an  action  for 
specific  performance  against  a  tenant  who  has  gone  into  posses- 
sion under  an  agreement,  it  is  ordered  that  possession  shall 


(r)  (1882),  21  Ch.  D.  9. 

(fi)  Per  Farwell,  J.,  in  Manchester 
lireirery  Co,  v.  Conmhs,  [1901]  2  CL. 
608,  at  pp.  617,  618. 


(e)  Manchester  Brewery  Co,  v. 
CcxnnhSf  supra, 

(/)  Foster  v.  Reeves,  [1892]  2  Q.  B. 
255. 
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be  given  np  to  the  lessor,  and  possession  is  so  given  up,  the 
relation  of  landlord  and  tenant  is  at  an  end,  and   the  lessor 
cannot,  on  the  principle  of  Walsh  v.  Lonsdale  (^),  distrain  for      n 
arrears  of  rent  upon  chattels  remaining  on  the  premises  (A).  1/ 

An  attornment  is  an  admission  by  the  person  making  it  that  Attornment, 
he  holds  the  premises  as  tenant  under  the  person  to  whom  it  is 
made,  and  thereby  the  relation  of  landlord  and  tenant  is  created  (t) . 
Attornment  is  evidence  of  the  title  of  the  landlord  (j),  and  unless 
it  can  be  shown  to  have  been  made  under  a  mistake,  or  to  have 
been  obtained  by  fraud  or  misrepresentation  (k) ,  it  operates  against 
the  tenant  as  an  estoppel. 

An  attornment  in  writing  which  is  simply  an  attornment — that  stamp  on 

1-        i.i_     x  XI.  •*" — m —  -T  »  j_t-  attornment, 

16,  where  the  tenant  puts  one  person  m  the  place  of  another  as 
his  landlord  ancTEoTds  on  the  same  terms  as  before — does  not 
require  a  stamp  (Z) ;  but  it  is  otherwise  where  the  attornment  is 
evidenced  by  a  document  which  operates  as  a  fresh  contract  (m). 

Formerly  an  attornment  clause  was  inserted  in  mortgages  in  Attornment 
cases  where  the  mortgagor  was  himself  in   occupation  of  the  mor^^a^ 
mortgaged  premises,  with  a  view  to  creating  the  relation  of  land-  <^e^»- 
lord  and  tenant  between  mortgagee  and  mortgagor,  and  vesting 
in  the  mortgagee,  either  expressly  or  impliedly,  the  power  of  dis- 
tress which  is  incident  to  that  relation  (n) ;  and  although,  as  will 
presently  appear,  an  attornment  clause  is  not  now  effectual  for 
this  purpose,  it  is  still  constantly  used  to  enable  the  mortgagee  to 
get  speedy  possession. 

Ordinarily  aii  attornment  at  ayearly  rent  creates  a  tenancy  Nature  of 
from  year  to  year,  even  though  the  mortgagee  retains  the  right  **^^*°<^y- 
of  re-entry  (o) ;  but  the  nature  of  the  tenancy  depends  on  the 


(5f)  (1882),  31  Ch.  D.  9. 

{h)  Munjatroyd  v.  Old  S^kstmie, 
<tCM  CfHd  Co.,  [1895]  44  W.  E.  198. 

W  See  Cooper  v.  Lands  (1866),  14 
L.  T.  287.  As  to  the  former  necessity 
of  attoTxanent  upon  the  grant  of~lhe 
i«Yeriion,  see  in/ra.  Chap,  v.,  Sect.  i. 

(i)  I>oe  V.  Edwards  (1836),  5  A.  & 
£.  95. 

(i)  Doe  V.  Broiim  (1837),  7  A.  &  E. 

447.    See  Cornish  v.  Stardl  (1828), 

^  B.  &  C.  471. 

/•   (0  Ihe  V.  Edwards,  supra  ;  Doe  v. 

r'.SWM  (1838),  8  A.  &  E.  255 ;  Barrtj 

T.  Goodman  (1837),  2  M.  &  W.  768. 

(m)  Cvrnish  v.  Scardl  (1828),  8  B. 


&  0.  471 ;  Doe.  v.  Frankis  (1840),  11 
A.  &  E.  792. 

(n)  See  MorUm  v.  Woods  (1869), 
L.  U.  4  Q.  B.  293 ;  lie  StocJston  Iron 
Furnace  Co,  (1879),  10  Oh.  D.  335; 
and  c/.  Walker  v.  (?»7c«(1848),  6  O.B. 
662;  11  Geo.  2,  c.  19,  s.  11. 

(o)  Re  Threlfall  (1880),  16  Ch.  D. 
274,  explaining  Morton  v.  Woods, 
supra;  Ex  parte  Voisey  (1882),  21 
Ch.  D.  442.  As  to  right  to  re-enter 
notwithstanding  the  tenancy,  see  Doe 
V.  OUey  (1840),  12  A.  &*^E.  481; 
Doe  V.  Tom  (1843),  4  Q.  B.  615  ;  Doe 
V.  (/oor?f>r  (1847),  10  Q.  B.  957;  Met, 
Counties  Assurance  Co,  v.  Drown 
(1859),  4  n.  &  N.  428. 
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agreement  between  the  parties,  and  it  may  be  a  tenancy  at  will 
even  though  a  yearly  rent  is  reserved  (p),  or  a  term  specified  (q). 
If  it  is  a  tenancy  at  will  it  is  determined  by  an  assignment  of  the 
mortgage  (r),  or  by  the  death  of  the  mortgagor  (s) ;  and  payment 
of  interest  on  the  mortgage  by  the  heir  does  not  renew  the  tenancy 
at  will  (t).  To  create  the  tenancy,  it  is  not  necessary  for  the 
mortgage  deed  to  be  executed  by  the  mortgagee ;  it  is  sufficient 
if  the  mortgagor  occupies  under  it  (u). 

The  tenancy  created  by  attornment  carries  with  it  at  common 
law  a  power  of  distress  against  the  goods  of  the  mortgagor  (x), 
and  against  such  goods  when  vested  in  his  trustee  in  bank- 
ruptcy (2^);  and  also  against  the  goods  of  strangers  (z).  But  by 
reason  of  the  provisions  of  the  Bills  of  Sale  Acts,  1878  and  1882, 
an  attornment  clause  in  a  mortgage  deed  not  registered  as  a  bill 
of  sale  does  not  operate  to  create  a  power  of  distress,  sect.  6  of 
the  Act  of  1878  enacting  that  attornments  giving,  or  agreeing  to 
give,  a  power  of  distress  by  way  of  security  for  money  lent  are  to 
be  deemed  to  be  bills  of  sale  of  any  personal  chattels  seizable 
under  such  power  (a).  This  enactment  is  immediately  followed 
by  a  proviso  presumably  intended  to  qualify  it,  but  which,  as 
construed  by  the  Court  of  Appeal,  amounts  to  little,  if  anything, 
more  than  a  recognition  of  the  existence  of  the  usual  right  of 
distress  in  cases  where  a  mortgagee,  having  first  taken  possession 
of  the  mortgaged  premises,  then  demises  them  to  the  mortgagor, 
as  his  tenant,  at  a  fair  rent  (b).  Where  a  mortgage  deed  con- 
tains an  attornment  clause,  that  clause  itself  is  not  such  a  taking 
possession  by  the  mortgagee  as  is  contemplated  by  the  foregoin^i; 
proviso  (c).  However,  for  purposes  other  than  the  creation  of 
a  power  of  distress  an  attornment  clause  is  effectual,   and,  in 


{p)  Pinhrm  v.  SousUr  (1853).  8 
Ex.  763;  Turner  v.  Barnes  (1862), 
2  B.  &  S.  435  ;  Doe  v.  Davits  (1851), 
7  Ex.  89. 

{a)  M&rtan  v.  Woods  (1869),  L.  B. 
4  0.  B.  293. 

(r)  Brown  v.  Meir.  Counties^  cfcc. 
Society  (1859),  1  E.  &  E.  832. 

(«)  2'urner  v.  Barnes^  supra. 

(t)  Scohie  V.  Collins,  [1895]  1  Q.  B. 
375. 

(n)  Morton  v.  Wtnids,  supra;  West 
Y.Fritche  {IS^S),  3  Ex.  216;  Ex  parte 
Voisetj  (1882),  21  Ch.  D.  442. 

(r)  West  V.  FHtchej  supra  ;  Morton 
V.    Woods,   supra;   Ex  parte    Voisey 


(1882),  21  C!h.  D.  442. 

{y)  R*.  Stockton  Iron  Furnace  Co., 
supra, 

(z)  Pinhorn  v.  SousteTf  supra ; 
Kearsley  Y.  Fhillips{lSSS),  11  aB.D. 
621. 

(a)  Whence  it  follows  that  they  are 
void,  as  regards  those  chattels,  unless 
duly  registered  under  the  Acte :  Act 
of  1882,  s.  8;  and  see  per  Kav, 
L.J.,  in  Oreen  v.  Marsh,  [1892]'2 
Q.  B.  at  p.  335. 

(b)  Re  Willis  (1888),  21  Q.  B.  D. 
384. 

(c)  Oreen  v.  Marsh,  [1892]  2  Q.  B. 
330,  at  p.  336. 
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particQlar,  it  enables  the  mortgagee  to  recover  possession  as 
landlord  by  a  writ  specially  indorsed  under  E.  S.  C.  Ord.  3^ 
r.  6  (d). 


SECT.  IV.— EXCLUSIVE  POSSESSION. 

In  order  that  an  instrument  may  operate  as  a  lease  it  must  Lease  or 
confer  the  right  to  exclusive  possession  of  the  premises.    A  right    ^^^^ 
of  using  the  premises  without  exclusive  possession  will  be^con- 
slarued  as  alicence  (e),  anolliot  as  a  lease  (/).     An  agreement  to 
let  "all  the  room  and  power  "  in  a  certain  mill  takes  effect  as  a 
demise  (g). 

la  deciding  whether  a  transaction  amounts  to  a  letting  or  only 
to  a  licence  (h),  the  question  to  be  considered  is  whether,  looking 
to  the  substance  and  context  of  the  agreement,  the  owner  intended 
to  part  with  the  possession  of  and  control  over  the  property,  or 
whether  the  agreement  is  merely  for  the  use  of  the  property  in 
a  certain  way  and  on  certain  terms  while  it  remains  in  the 
possession  and  under  the  control  of  the  owner  (t).  The  Court  Letting, 
will  not  look  so  much  to  the  words  as  to  the  substance  of  the 
agreement  (A;) ;  and  although  there  are  no  express  words  giving 
aright  to  exclusive  occupation^  yet  if  the  nature  of  the  acts  to  be 
done  by  the  grantee  requires  such  a  right  (Z),  the  agreement  will 
be  held  to  amount  to  a  letting  (m). 

On  the  other  hand,  although  the  parties  use  words  appropriate  Licence, 
to  a  lease,  yet  if  from  the  whole  agreement  it  appears  that  the 
grantor  is  to  retain  possession  of  the  property  and  merely  to  give 


(d)  Mum/ard  v.  Collier  (1890),  25 
aB.D.279.  . 

{f)  As  to  stamping  a  licence,  see 
CoHternitors  of  7?.  Thaines  v.  Comm, 
c/h.Jieu.  (1886),  18  Q.  B.  D.  279; 
National  Tdtplume  Co.  v.  Comm,  of 
In.  Rev.,  [1899]  1  Q.  B.  250;  and 
»«/ro,  p.  216. 

(/)  TayliPT  V.  Ciddtvdl  (1863),  3 
B*  &  S.  p.  832;  Hancock  v.  Austin 
(1863),  14  C.  B.  N.  S.  634 ;  L.  &  N. 
JT.  Ry,  V.  BnrJnnaster  (1875),  L.  E. 
10  Q.  B.  70,  444.  See  Jones  v. 
%«o/t/<  (1836),  4  A.  &  E.  805; 
MunidfKil  Freehold  iMud  Co,  \,  Met,, 
*c..  Joint  CimtmiUee  (1883),  C.  &  E. 
IW;  Bemlell  v.  Rmnan  (1893),  9 
t  L  R.  192. 

\S)  Marshall  v.  Schofitld  (1882), 
W  L  J.  Q.  B.  58. 


(/i)  As  to  mining  licences,  see 
infra,  p.  213. 

(i*)  Wells  V.  Kingston -upon -Hull 
(1875),  L.  E.  10  C.  P.  at  p.  408.  See 
Cory  V.  Bristoxo  (1877),  2  App.  Cas. 
at  p.  276. 

{k)  Smith  V.  St,  Michael,  Cambridge 
(1860),  3  E.  &  E.  p.  390. 

(/)  See  Crosby  v.  Wadstoorth  (1805), 
6  East,  602  ;  but  cf,  Mogg  v.  Fatten 
(1880),  29W.  E.74. 

(m)  Heads  v.  Trumpington  (1870), 
L.  E.  6  a  B.  56,  64.  Considerable 
weight  was  attached  in  the  judg- 
ments in  this  case  to  the  circum- 
stance that  the  agreement  provided 
that  the  land  was  to  be  **  entered 
upon  "  and  **  delivered  up  "  by  the 
grantee. 
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the  grantee  a  concurrent  right  of  user,  the  agreement  will  be  held 
to  amount  to  a  licence  only  (u). 

In  Wilson  v.  Tavener{o)  there  was  a  written  agreement, 
whereby  A.  agreed  to  permit  B.  to  erect  a  hoarding  for  a  bill- 
posting  station  on  the  forecourt  of  a  house  in  Falcon  Boad, 
Battersea,  and  also  to  use  the  gable  end  of  another  house  in  the 
same  road  for  the  same  purpose  at  a  yearly  rent,  payable  quarterly 
on  the  usual  quarter-days.  It  was  held  that  the  agreement  did 
not  confer  on  B.  any  right  to  the  exclusive  possession  of  any  pro- 
perty or  building  of  A.'s ;  that  therefore  there  was  no  lease,  but 
merely  a  licence  revocable  by  either  party  on  reasonable  notice ; 
and  that  a  quarter's,  notice,  determining  the  agreement  at  the 
end  of  a  year  of  its  currency,  was  a  reasonable  and  sufficient 
notice. 

A  licence  is  not  exclusive  unless  it  is  either  expressed  to  be  so. 
oFah  intention  that  it  should  be  so  can  be  clearly  inferred  from 
the  language  of  the  agreement  (/>).  But,  while  the  licensor 
retains  the  right  to  grant  fresh  licences,  he  must  not  thereby 
defeat  his  own  previous  grant  {q),  or  defeat  the  known  objects  of 
the  first  licensee  in  applying  for  his  licence  (?')• 

The  following  are  instances  of  licences : — 

Gratuitous  loan  of  shed  for  a  specified  purpose  («). 

Agreement  to  let  and  take  music-hall  and  gardens  for  four 
days  for  the  purpose  of  giving  a  series  of  four  concerts ; 
the  terms  of  the  agreement  showing  that  the  owner  was 
not  to  give  up  exclusive  possession  to  the  hirer  (0. 

Agreement  under  which  the  owner  of  lace-machines  hired 
standing  room  for  them  in  a  room  in  a  factory;  steam 
power  to  be  supplied  by  the  owner  of  the  factory,  who 


(;/)  Taylor  v.  Caldwell  (1863),  3 
B.  &  S.  826,  832.  Cf,  Daly  v.  Ed- 
wardes  (1900),  83  L.  T.  548.  It  has 
been  considered  a  circumstance  of 
im^iortance,  as  showing  the  intention 
of  the  parties  that  a  licence  only 
should  be  granted,  that  under  the 
agreement  the  grantor  is  to  pay  all 
rates,  tithes,  and  taxes:  Mttgy  v. 
Tatton  (1880),  ^9  W.  R.  74. 

(o)  [1901]  1  Ch.  578. 

(/i)  D,  of  Sutherland  v.  Ileathcote^ 
[1892]  1  Ch.  475,  485. 

{if)  Newhy  V.  Harrison  (1861),  1 
J.  &  II.  p.  397. 

(r)   Carr  v.   Denmm  (1868),  L.  E. 


3  Ch.  at  p.  532. 

(«)  Williams  v.  Jones  (1804),  3 
H.  &  C.  256. 

{t)  Taylor  v.  Caldwell  (1863),  3 
B.  &  8.  826.  As  to  the  holder  of  a 
refreshment  stall  at  an  exhibition, 
see  Req,  V.  Morrish  (1863),  32  K  J. 
M.  C.  245.  See,  too,  Frank  Warr  d: 
Co.  V.  London  County  Council^  [1904] 
1  K.  B.  713,  718,  where  an  agree- 
ment  to  **  let**  the  exclusive  ri^tto 
supply  refreshments  in  a  theatre 
dunng  a  term  of  years  was  held  to 
^ve  merely  a  licence,  and  not  any 
interest  in  land;  and  Edwardts  v. 
Barrinyton  (1902),  85  L.  T.  650. 
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reserved  the  right  of  entering  the  room  for  the  purpose  of 
attending  to  the  running  gear  (a). 
Ld)ebty  to  lay  and  stack  coals  upon  land  {x). 
Grant  of  liberty  and  Ucence  in  consideration  of  an  annual  sum 
of  8(M.  to  fasten,  and  thenceforth  keep  fastened,  a  coal 
hulk  to  the  moorings  placed  by  the  Conservators  in  the 
river  Thames  until  either  party  should  have  given   the 
other  one  calendar  month's  notice  in  writing  to  determine 
the  licence  (2/). 
Grant  of  sole  and  exclusive  right  or  liberty  to  put  or  use  boats 
on  a  canal  for  the  purposes  of  pleasure,  and  to  let  the 
same  for  hire  for  purposes  of  pleasure  only  (z). 
Grant  by  a  lessee  of  a  licence  to  fish  in  the  portion  of  the 
river  comprised  in  the  lease  for  the   whole  unexpired 
residue  of  the  term  thereby  granted,  but  the  licence  not  to 
permit  of  fishing  with  more  than  two  rods  at  a  time  (a). 
A  mere  licence  does  not  confer  any  estate  in  the  property  to  Effect  of 
which  it  relates  (6) ;  the  licensee  is  not  liable  to  be  rated  as  "°®^^®- 
oeenpier  (c) ;  and   the  licensor  cannot,   in   the  absence  of  an  J 
express  power  of  distress,  distrain  for  any  annual  or  other  sum   » 
which  may  be  reserved  as  a  recompense  for  the  licence  (tt).     The 
licence  in  fact  properly  passes  no  interest,  but  only  makes  an 
action  lawful  which  without  it  would  have  been  unlawful  {e).     It 
is  determined  by  an  assignment  of  the  subject-matter  in  respect 
of  which  the  privilege  is  enjoyed  (/).     And  a  licence,  whether 
under  seal  or  by  parol,  is  revocable  (f/),  unless  it  is  coupled  with 
a  grant  (A),  or  unless,  upon  the  faith  of  it,  expense  has  been 


(m)  Hancock  v.  Austin  (1863),  14 
C.  B.  N.  S.  634. 

[x]  Wvod  V.  Lake  (1751),  reported 
13  M.  &  W.  at  p.  848,  note  [a] ; 
^W  3.  But  see  Sugd.  V.  &  P. 
Uth  ed.  p.  123.  See  also  Webb  v. 
/'afcr««^«-(1620),  2  Rol.  Rep.  143, 
1^2 ;  and  see  13  M.  &  W.  p.  843. 

(y)  Watkins  V.  Oreraetrs  of  Milton 
(1W8),  L.  R  3  a  B.  350. 

(2)  Hull  V.  Tapper  (1863),  2  H.  &  0. 

(«)  Grove  v.  Portal,  [1902]  1  Ch.  at 
p.  732. 

ih)  Tltmna$  v.  Sorrel  (1674), 
Vaughan,  p.  351. 

(c)  Watkins  v.  Ootrseers  of  Milton 
(1868),  L.  B.  3  Q.  B.  350 ;  /..  <fe  N.  n\ 
%  Co.  V.  Buckmaster  (1875),  L.  E. 


10  a  B.  444  ;  Cori/  v,  Hriitow{lHn), 
2  App.  Cas.  262. 

(d)  Ward  V.  Day  (1863),  4  B.  &  8. 
337  ;  see  p.  349. 

(e)  Thomas  v.  Sorrel,  supra.  See. 
too,  Heap  v.  Ifartlef/ {ISHd).  42  Ch.  D. 
461 ;  and  the  observations  upon 
licences,  and  particularly  as  to  a 
distinction  between  licences  for  plea- 
sure and  licences  for  profit,  in  th'i 
judgment  of  Homer,  L.J,,  in  Frank 

IVarr  <fe  Co,  v.  London  County  Coun^ 
ciL  [1904]  1  K.  B.  at  pp.  721—723. 

(/•)  Colenvtn  v.  Foster  (1856),  1 
n.  &  N.  37. 

{ff)  R.y,  fforndon-on-the- Hill (\H16), 
4  M.  &  S.  562. 

(h)  JVood  V.  Leadbitter  (1845),  13 
M.  &  W.  838.     Note  that  in  Lowe  v. 
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Occupation 
by  a  servant. 


LeasQ  of  flat. 


incurred  by  the  licensee  {i).  A  licence  coupled  with  an  interest 
is  irrevocable  and  capable  of  assignment  {k).  A  licence  to  put 
goods  on  land,  though  revocable  at  any  time,  involves  a  per- 
mission to  the  licensee  to  take  the  goods  away,  and  the  licensee 
is  entitled  to  notice  of  revocation,  and  also  to  a  reasonable  time 
afterwards  for  removing  the  goods  (/)•  But  though  a  licence  may 
be  revocable,  the  licensee  is  entitled  to  damages  if  the  revocation 
is  a  breach  of  contract  {ni). 

An  occupation  of  premises  by  a  servant  or  agent  for  the  more 
convenient  performance  of  service  is  in  law  the  occupation  of  the 
master  and  not  of  the  servant,  and  not  the  less  that  the  occu- 
pation is  treated  as  a  partial  remuneration  for  the  services  (n) ; 
and  it  does  not  create  the  relation  of  landlord  and  tenant  between 
the  parties  (o).  It  is  the  same  where  the  servant  is  required  by 
the  employer  to  reside  on  the  premises  with  a  view  to  the  more 
efficient  performance  of  his  services,  though  he  might  perform 
them  elsewhere  (p) ;  but  where  the  requirement  is  purely  arbi- 
trary on  the  part  of  the  master,  or  the  occupation  is  merely 
permissive  and  does  not  lead  to  the  more  efficient  performance  of 
the  duties,  the  occupation  is  that  of  the  servant  (q) ;  and  so,  too, 
where  the  occupation  is  solely  as  remuneration  for  services  (r). 

If  on  taking  a  lease  of  a  flat  the  parties  have  bargained  on  the 
footing  of  gas  being  supplied,  the  landlord  is  not  entitled  to  cut 
off  the  gas,  even  though  the  tenant  has  not  repaid  him  what  he 
has  himself  paid  for  it :  liis  remedy  is  by  action  («)•     Where  the 


Adam8,ll90lJ  2  Ch.  at  p.  600,  Cozens- 
Hardy,  J.,  said,  **  Whether  Wood  v. 
Leadbitter  is  still  good  law,  having 
i-egard  to  Wahh  v.  Lonsdale  [(18»2), 
21  Ch.  9],  is  very  doubtful" 

(O  Winter  v.  Brockwell  (1807),  8 
East,  308;  LiyyhiS  v.  Inye  (1831), 
7  Bing.  682.  See  Davies  v.  Marshall 
(1861),  IOC.  B.  N.  8.  p.  711. 

{k)  Muskett  v.  Hill  (1839),  5  Bing. 
N.  C.  694.  A  merely  personal  licence 
cannot  be  assigned:  see  Re  Davis 
&  Co.  (1888),  22  a  B.  D.  197. 

(0  Cornish  v.  Stubhs  (1870),  L.  R 
5  C.  P.  334;  Melhr  v.  Watkins  (1874), 
L.  E.  9  Q.  B.  400  ;  Aldin  v.  Latimer, 
Clark  tfe  Co.,  [1894]  2  Ch.  437.  Cf. 
Wilson  V.  Tavetier,  [1901]  1  Ch.  578. 

(m)  Kerrison  v.  Smith,  [1897]  2 
Q.  B.  445.  C/*.  Smart  v.  Jones  (1864), 
15C.  B.  N.  S.  717. 

(w)  Bertie  v.  Beaumont  (1812),  16 


East,  33,  36;  Bex  v.  Kelstem  (1816), 
5  M.  &  S.  136;  Rex  v.  Cheshwd 
(1818),  1  B.  &  Aid.  473;  Hunt  v. 
Colson  (1833),  3  Moo.  &  Sc.  790; 
White  V.  Bayley  (1861),  10  C.  B.  N.  S. 
227. 

(o)  Mayhew  v.  SuUh  (1854),  4 
E.  &  B.  347. 

( «)  Fox  V.  Dalhy  (1874),  L.  R  10 
C.  P.  285;  Reg.  v.  Spurrell  (1865), 
L.  E.  1  Q.  B.  72 ;  Dobson  v.  Jones 
(1844),  5  Man.  &Gr.  112. 

(a)  Smith  V.  SeghiU  (1875),  L.  B. 
10  Q.  B.  422. 

(r)  Hughes  v.  Overseers  of  Chatham 
(1843),  5  Man.  &  Gr.  p.  78 ;  Marsh 
v.  Estcourt  (1889),  24  Q.  B.  D.  147. 
But  see  Doe  v.  Derry  (1840),  9  C.&  V. 
494. 

(s)  Hersey  v.  TT^ite  (1893),  9 
T.  L.  B.  335. 
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landlord  nndertakes  to  employ  a  porter,  the  Court  will  not  inter- 
fere to  compel  a  proper  appointment  being  made  (0* 

Unless  it  is  otherwise  stipulated  at  the  time  of  taking  lodgings,  Lodgers. 
a  lodger  is  entitled  to  the  use  of  the  general  conveniences  of  the 
honse  {u).    The  law  imposes  no  obligation  on  a  lodging-house 
keei>er  to  answer  for  the  goods  of  his  lodger  (x),  and  in  the 
absence  of  gross  negligence  he  is  not  liable  for  their  loss  (y). 

(0  Byan  v.  Mutual  Tontine,  <fec.,  C.  B.  N.  S.  254. 
AasociaHon,  [1893]  1  Ch.  116.  (y)  Clevck  v.    D'Arenberg  (1883), 

(tt)  Underwood  v.  Burrows  (1835),  C.  &  E.  42 ;  Espir  v.  Todd  (1883), 

7  C.  &  P.  26.  C.  &  E.  154. 

(x)    Holder   v.    Soulby   (1860),    8 
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SECT.  I.— TENANCY  BY  SUFFERAl^CE. 

A  tenant  by  safiferance  is  one  who  at  first  came  in  by  a  lawful 
demise,  but  after  his  estate  is  ended  wrongfully  holds  over  (a)  ; 
as,  for  instance,  a  tenant  for  the  life  of  another  (&),  or  tor  years 
determinable  on  life,  who  continues  in  jiossession  after  the 
decease  of  the  person  for  whose  life  he  holds  (c) ;  or  a  tenant  who 
holds  over  after  his  lease  has  determined  by  the  death  of  a  lessor 
who  was  only  tenant  for  life  (d)  ;  or  a  tenant  for  years  who  holds 
over  after  the  expiration  of  his  term  (e) ;  or  an  under-tenant  who 
continues  in  possession  after  the  determination  of  the  original 
lease  (/) ;  or  a  lessee  at  will  who  keeps  possession  after  the  will 
has  been  determined  by  the  death  of  the  lessor  or  otherwise  ([/). 

This  so-called  tenancy  was  probably  originally  a  mere  device 
to  prevent  adverse  possession  from  taking  place,  but  under  the 
present  law  it  has  no  such  effect  (/t).  It  necessarily  implies  the 
absence  of  any  agreement  between  the  parties,  and  by  the  assent 
of  the  owner  to  the  continuance  of  possession  by  the  tenant  it 


(a)  Co.  Litt.  57  b. 
(6)  Allen  v.  Hill  (1590),  Cro.  Eliz. 
238. 

(c)  Co.  Litt.  57  b.  See  judgment 
in  Shields  v.  Atkins  (1747),  3  Atk. 
p.  562. 

(d)  Roe  V.  Ward  (1789),  1  H.  Bl. 
96. 

(g)  Co.  Litt.  57  b,  270  b.  See 
Bayley  v.  Bradley  (1848),  5  C.  B.  396. 


(/)  Simhin  v.  Ashurst  (1834),  1 
Cr.  M.  &  R  261 ;  4  Tyr.  781. 

(</)  Doe  V.  Turner  (1840),  7  M.  &  W. 
226 ;  9  M.  &  W.  643.  For  other  in- 
stances of  tenancy  by  sufferance,  see 
Doe  V.  Lawder  (1816),  1  Stark.  308 ; 
Doe  V.  Quigley  (1810),  2  Camp.  505 ; 
Day  V.  Day  (1871),  L.  E.  3  K  C.  751, 
p.  760. 

(A)  Infra,  Chap,  vii.,  Sect  v.  (2)  (ii). 
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will  be  converted  into  a  tenancy  at  will,  or  by  payment  of  rent 
with  reference  to  a  yearly  holding  a  tenancy  from  year  to  year 
may  be  created  (i). 

Against  the  Crown  there  can  be  no  tenancy  by  sufferance  {k). 

SECT,  n.— TENANCY  AT  WILL. 

*'  Tenant  at  will  is  where  lands  or  tenements  are  let  by  one  How  created. 
man  to  another,  to  have  and  to  hold  to  him  at  the  will  of  the 
lessor,  by  force  of  which  lease  the  lessee  is  in  possession.  In  Expressly. 
this  case  the  lessee  is  called  tenant  at  will,  because  he  hath  no 
certain  nor  sure  estate,  for  the  lessor  may  put  him  out  at  what 
time  it  pleaseth  him"(Z).  But  every  lease  at  will  must  in  law 
be  at  the  will  of  both  parties,  and  therefore  when  a  lease  is  made 
to  have  and  to  hold  at  the  will  of  the  lessor,  the  law  implies  it  to 
be  at  the  will  of  the  lessee  also  ;  and  when  a  lease  is  made  to  have 
and  te  hold  at  the  will  of  the  lessee,  this  must  be  also  at  the 
will  of  the  lessor  (m). 

Tenancy  at  will  arises  by  contract  (n)  and  may  be  created  by 
express  agreement  (o),  but  it  also  arises  by  implication  where  Byimpiica- 
premises  are  in  the  occupation  of  a  person  holding  them  with  the  *^°"* 
consent  of  the  owner — that  is,  *^  an  affirmative  consent,  and  not 
a  mere  negative  or  silent  consent  "  {p) — but  not  having  any  free- 
hold estate  or  definite  term  in  them  {q).  Hence  a  tenancy  at 
will  is  implied  in  the  following  cases : — 

Where  a  person  lives  in  a  house  rent  free  by  the  permission  of  i.  Occupa- 
the  owner  (r) ;  provided  the  occupation  is  not  in  the  capacity  of  by'permiss^on 
servant  or  agent,  or  as  a  mere  remuneration  for  services  (s).  ofow-ner. 
Thus  a  Dissenting  minister  who  occupies  a  house  under  trustees 
in  whom  the  legal  estate  is  vested,  occupies  as  tenant  at  will  {t). 

Formerly  a  tenancy  at  will  arose  by  implication  where  posses-  2.  Occupa- 
sion  was  taken  with  the  consent  of  the  intended  lessor  (ti),  under  a.?ree^ent  for 


(0  BUhojt  V.   Howard    (1823),    3  N.  C.  719. 
iJow.  &  R  293.  (r)  Bex  v.   Coliett  (1823),  R.  &  R. 

(A-)  Co.  Litt.  57  b.  C.  C.  498;    Bex  v.  Jobliny  (1823), 

(/)  Litt.  sect.  68.  R.  &  R.   C.   C.  523 ;  Doe  v.  Groves 

{»,)  Co.  Litt.  55  a.  (1847),  10  Q.  B.  486.     See  SniM  v. 

in)  Levy.  Peter  (1858),  3  H.  &  N.  Seghtll  (1875),  L.  R.  10  Q.  B.  p.  429. 
101,  per  Bram well,  B.,  p.  107.  (a)  Supra^  p.  88. 

to)  BichardsmiY,  Langridge {ISll),  (t)  Doe  v.  Jones  (1830),  10  B.  &  C. 

4  Taunt.  128;  Doe  v.  Cox  (1847),  11  718;   Doey,  M'Kaeg  (1830),  10  B.  & 

Q.  B.  122.  C.  721 ;  Perry  v.   Shipway  (1859),  1 

( p)  Ley  V.  Peter  (1858),  3  H.  &  N.  Giff.  1. 
p.  108.  (w)  See  Doe  v.   Quigley  (1810),   2 

(7)  Doe  V.  Pulleii  (1836),  2  Bing.  Camp.  505. 


lease,  or  vMd 
lease. 
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3.  Occupa- 
tion under 
purchase 
agreement. 


4.  Holding 
over  during 
treaty  for  new 
leaee. 


5.  Indefinite 
letting. 


an  agreement  for  a  lease  (x),  or  under  an  invalid  lease  (y),  and  no 
rent  had  been  paid.  But,  as  already  explained  (z),  an  intending 
lessee  who  has  entered  into  possession  under  an  agreement  for  a 
lease  which  is  capable  of  being  specifically  enforced  now  holds,  in 
some  cases,  as  though  the  lease  had  been  actually  granted  in 
pursuance  of  the  agreement.  But  a  tenancy  at  will  arises  where 
possession  is  taken  provisionally  during  negotiations  for  a  lease  (^). 

Where  possession  is  taken  in  pursuance  of  an  agreement  for 
the  sale  of  premises  (b).  In  the  absence  of  an  agreement  to  pay 
for  the  occupation,  no  action  for  use  and  occupation  can  be 
brought  against  the  vendee  whilst  he  is  in  possession  under  the 
contract  of  sale,  because,  although  a  tenant  at  will,  he  is  not 
bound  to  pay  rent  (c).  .  After  the  purchase  has  gone  ofif,  the 
person  remaining  in  possession  still  continues  tenant  at  will,  but 
as  the  payment  of  the  purchase-money,  which  was  to  be  the 
compensation  for  his  occupation,  is  then  at  an  end,  he  becomes 
from  that  time  liable  to  an  action  for  use  and  occupation  {d). 

Where  a  tenant,  after  his  lease  has  expired,  is  permitted  (e)  to 
continue  in  possession  pending  a  treaty  for  a  new  lease  (/).  Sut 
if  he  was  in  possession  under  a  lease  for  a  year,  and  by  the 
lessor's  consent  holds  over  as  tenant,  the  law  implies  a  tacit 
renovation  of  the  contract,  with  the  result  that  he  becomes  a 
tenant  from  year  to  year  (g). 

A  mere  general  letting  {h),  or  a  simple  permission  to  occupy. 


(x)  Coatswvrth  v.  Johnson  (1886), 
55  L.  J.  Q.  B.  220;  judgment  of 
Littledale,  J.,  in  llamerton  v.  Stead 
(1824),  3  B.  &  C.  at  p.  483;  judg- 
ment of  Parke,  B.,  in  Braythwayte  v. 
HitcJicock  (1842),  10  M.  &  W.  at 
p.  497  ;  Anderson  v.  Midland  By,  Co, 
(1861),  3  E.  &  E.  614.  See  Begnart 
V.  Porter  (1831),  7  Bing.  451. 

(y)  Ooodtitle  v.  Herbert  (1792),  4 
T.  K.  680;  Deim  v.  Fearnside  (1747), 
1  Wils.  176. 

(z)  Supra,  pp.  81,  82. 

(a)  Coggan  v.  Warwicker  (1852),  3 
C.  &  K.  40.  See  PoUeu  v.  Breiver 
(1859),  7C.  B.N.  S.  371. 

(6)  Bight  V.  Beard  (1811),  13  East, 
210  ;  Boe  v.  Jacksmi  (1823),  1  B.  &  C. 
448 ;  jyoe  v.  Miller  (1833),  5  C.  &  P. 
695 ;  Dite  v.  Bock  (1842),  Car.  &  M. 
649,  4  M.  &  Gr.  30 ;  Ball  v.  Culli- 
rrnrre  (1835),  2  Cr.  M.  &  E.  120;  Doe 
V.  Chamherlaiue  (1839),  5  M.  &  W. 


14;  Howard  v.  Shaw  (1841),  8  M.  & 
W.  118. 

(c)  Winterbottom  v.  Ingham  (1845), 
7  Q.  B.  611 ;  Heam\.  rawj/fM(1793), 
Peake,  N.  P.  C.  192;  Kirtland  v. 
Pounsett  (1809),  2  Taunt.  145.  See 
Tew  V.  Jones  (1844),  13  M.  &  W.  12. 

(r/)  Judgments  of  Parke,  B.,  and 
Alderson,  B.,  in  Hotmrd  v.  *S7i<iir 
(1841),  8  M.  &  W.  118;  Markey  v. 
Coffte  (l876),  Ir.  K.  10  C.  L.  149,  *15d. 

(e)  If  there  is  no  evidence  of  the 
landlord's  peimission,  the  tenancy 
will  be  at  sufferance  only :  Sitnkin  v, 
Ashurst  (1834),  1  Cr.  M.  &  R  261. 

(/)  Di^e  V.  Stennett  (1799),  2  Esp, 
717,  719. 

(g)  Bight  V.  Darby  (1786),  1  T.  R. 
159,  at  pp.  162,  163;  Doitgal  v. 
McCarthy,  [1893]  1  Q.  B.  736. 

(h)  Judgment  of  Chambre,  J.,  in 
Bichardson  v.  Langridge  (1811),  4 
Taunt,  at  p.  132;  Boe  v.  Lees  (1778), 
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creates  a  tenancy  at  will,  unless  there  are  circumstances  to  show 
an  intention  to  create  a  tenancy  from  year  to  year;  as,  for 
instance,  an  agreement  to  pay  rent  by  the  quarter,  or  some  other 
aliquot  part  of  the  year  (i). 

A  cestui  que  trust,  who  is  in  possession  of  an  estate  by  the  ^.  Occupa- 
consent  or  acquiescence  of  the  trustee,  is  regarded  at  law  as  his  que  tru*t, 
tenant  at  will  (A:).  But  this  doctrine  only  applies  where  the 
cestui  que  trust  is  the  actual  occupant ;  where  he  is  merely  allowed 
to  receive  the  rents,  or  otherwise  deal  with  the  estate  in  the 
bands  of  occupying  tenants,  he  is  only  the  agent  or  bailiff  of  the 
trustee  (I). 

In  all  these  cases,  however,  payment  of  rent  by  the  tenant  Effect  of  pay- 
with  reference  to  a  yearly  holding  (m),  or  an  admission  by  him  of 
a  charge  of  a  part  of  a  yearly  rent  in  an  account  between  him  and 
his  landlord  (71)9  will  raise  a  presumption  of  a  change  from  a 
tenancy  at  will  into  a  tenancy  from  year  to  year.  But  rent  may 
be  expressly  reserved  upon  a  lease  at  will,  and  payment  in 
porsoance  of  such  reservation  will  not  change  the  character  of 
the  tenancy  (0). 

SECT,  in.— TENANCY  FROM  YEAR  TO  YEAR. 
Tenancy  from  year  to  year  differs  from  tenancy  at  will  in  the  pistinguishetl 
notice  required  to  be  given  by  landlord  or  tenant  in  order  to  at  will. 
determine  the  tenancy  {p) ;  but  a  tenancy  from  year  to  year 
created  in  express  terms  by  the  language  of  an  attornment  clause 
in  a  mortgage  deed  is  not  turned  into  a  tenancy  at  will  by  a 
power  to  re-enter  without  notice  being  given  to  the  mortgag^^).    :     cry 
A  tenancy  from  year  to  year  does  not  determine  and  recommence 
with  every  year(r),  but  the  tenant  has  a  lease  for  one  year 
certain,  with  a  growing  interest  during  every  year  thereafter, 
springing  out  of  the  original  contract,  and  parcel  of  it  («).     And 


2  W.  BL  at  p.  1173.  But  see  Dot  v. 
WatU  (1797),  7  T.  B.  at  p.  85. 

(t)  Per  Parke,  B.,  in  Doe  v.  Wood 
(1S45).  14  M.  &  W.  at  p.  687 ;  Doe  v. 
Gardiner  (1852),  12  C.  B.  319.  See 
In  re  Stroud  (1849),  8  C.  B.  502; 
Fitzmaurice  v.  Bayley  (1857),  8  E.  & 
B.  at  p.  679. 

(k)  Garrard  v.  Tuck  (1849),  8  C.  B. 
231. 

(/)  Mtlh'ng  v.  Leak  (1855),  16  C.  B. 
652.  669. 

(m)  See  Doe  v.  Wood  (1845),  14  M. 
A  W.  682,  687. 


(n)  Cox  V.  Bent  (1828),  5  Binp:. 
185.  See  Vhiceni  v.  Godson  (1854), 
4  D.  M.  &  a.  p.  553. 

(0)  Doe  V.  Cox  (1847),  11  Q.  B. 
122;  Doe  v.  Daviea  (1851),  7  Ex.  89. 

(p)  Infra^  Chap,  vi..  Sect.  1  (3). 

(7)  Re  Threlfall  (1880),  16  Ch.  D. 
274. 

(r)  Tomkins  v.  Laiorance  (1839),  8 
C.  &  P.  729,  contrdy  is  overruled. 
See  Beg.  v.  Thornton  (1860),  2  E.  & 
E.  p.  792. 

(«)  Cattleij  V.  Arnold  (1859),  1  J.  & 
H.  651 ;   Wright  v.  Tracey  (1874),  8 
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Where 
implied. 


1.  Entry  and 
payment  of 
rent  under 
void  lease  or 
a^eement. 


a  similar  rule  holds  with  regard  to  other  recurring  tenancies, 
such  as  weekly  tenancies  (t). 

This  tenancy  may  be  either  expressly  created,  by  letting  pre- 
mises to  hold  **  from  year  to  year  "  (tt)  ;  or  may  arise  by  implica- 
tion where  rent  (x)  is  paid  in  respect  of  the  occupation  of 
premises,  and  with  reference  to  a  yearly  holding  (^). 

Formerly  where  a  person  had  entered  into  possession  of  pre- 
mises and  paid  rent  {z)  under  a  void  lease  (a),  or  under  an  agree- 
ment for  a  lease  (b) — although  such  agreement  was  unwritten, 
and  therefore  invalid  (c),  and  no  lease  had  ever  been  tendered  by 
the  lessor  or  demanded  by  the  lessee  (d) — ^he  was  presumed  to  be 
tenant  from  year  to  year  upon  such  of  the  terms  of  the  agreement 
as  were  consistent  with  that  tenancy  (€),  and  reference  might  be 
made  to  the  instrument  to  ascertain  the  terms  of  the  tenancy  (/), 
including  the  dates  of  the  beginning  and  ending  of  the  year  (^). 
A  tenancy  from  year  to  year  might  arise  in  this  way  under  a 


Ir.  B.  C.  L.  478;  Oamli/  v.  Juhber 
(1865),  9  B.  &  S.  15  ;  Oxieij  v.  James 
(1844),  13  M.  &  W.  209,  per  Parke, 
k.  at  p.  214. 

[t)  Bowen  v.  Anderson,  [1894]  1 
Q.  B.  164 ;  dissenting  from  Sand/ord 
V.  Clarke  (1888),  21  Q.  B.  D.  398. 

(n)  lu/ra,  p.  148.  Where  a  ri^ht 
of  way  was  granted  to  A.,  bis  heirs 
and  assigns,  A.  being  a  tenant  from 
year  to  year,  who  subsequently  to 
the  grant  acquired  the  fee,  it  was 
held  that  the  right  of  way  went  with 
the  freehold  title  thus  acquired : 
Byjner  v.  Mcllrmj,  [1897]  1  Ch.  528. 

(x)  Or  a  render  m  the  nature  of 
rent  See  Dtte  v.  Morse  (1830),  1  B. 
&  Ad.  p.  369. 

(i/)  Fer  Parke,  B.,  in  Braythwayte 
V.  Hitchcock  (1842),  10  M.  *&  W.  at 
p.  497.  See  Doe  v.  Wood  (1845),  14 
M.  &  W.  682 ;  Reg,  v.  Noncich  Incor- 
poration (1874),  30  L.  T.  704. 

(z)  See  Cox  v.  Bent  (1828),  5  Bing. 
185;  supra  y  p.  93.  See  Vincent  v. 
Oidson  (1854),  4  D.  M.  &  G.  546. 

(a)  Doe  V.  Bell  (1793),  5  T.  R.  471 ; 
Doc  V.  WatU  (1797),  7  T.  B.  83; 
Clayton  v.  Blakey  (1798),  8  T.  H.  8 
<8ee  notes  to  this  ca«e  in  2  Sm.  L.  C. 
nth  ed.  p.  128) ;  Richardson  v.  6^*/- 
ford  (1834),  1  A.  &  E.  52;  Doe  v. 
'Collinye  (1849),  7  C.  B.  939,  960; 
Lee  V.  Smith  (1854),  9  Ex.  662;  Doe 
V.  Taniere  (1848),  12  Q.B.  998,  1013; 


The  V.  MoffaU  (1850),  15  a  B.  257  : 
TreM  V.  Sai^ge  (1854),  4  £.  &  B.  36; 
Martin  v.  Smith  (1874),  L.  R.  9  Ex. 
50. 

(6)  Doe  V.  Smith  (1827),  1  Man.  & 
By.  137;  Mann  v.  Lovejoy  (1826K 
By.  &  M.  355;  Knight  v.  Benrti 
(1826),  3  Bing.  361;  Cox  v.  Bent, 
siqyra;  Doe  v.  Amey  (1840),  12  A.  & 
E.  476;  Doe  v.  Foster  (1846),  3  C.  B. 
215;  Chapman  v.  Towner  (1840),  6 
M.  &  W.  100 ;  Braythwayte  v.  Hitch  - 
cock  (1842),  10  M.  &  W.  494 ;  Benn^-tt 
V.  Ireland  (1858),  K  B.  &  E.  ;J26. 
See  Boltmi  v.  Tomiin  (1836),  5  A.  & 
E.  856. 

(c)  Knight  v.  Benett  (1826),  3  Bing. 
361. 

{d)  Weakly  v.  Buckmell  (1776). 
Oowp.  473. 

(e)  2  Smith,  L.  C.  11th  ed.  120; 
D(te  V.  Bell,  supra;  Richardson  v. 
Oifford,  supra  ;  Doe  v.  Amey^  supra  ; 
Matin  V.  Lovejoy,  supra;  Beale  v. 
Sanders  (1837),  3  Bing.  N.  G.  850; 
Tress  v.  SavagCy  supra;  Roe  ▼.  Wanl 
(1789),  1  H.  BL  97. 

( /)  Per  Martin,  B.,  in  Lee  v.  Smitlt 
(1854),  9  Ex.  at  p.  665;  Bolton  v. 
Tomlin  (1836),  5  A.  &  E.  856;  7>e 
Medina  v.  Poison  (1815),  Holt,  N.  P. 
47.  See  Cumberland  v.  Bowes  ( 1 854 ) , 
15  C.  B.  348. 

0/)  Kelly  V.  Patterrson  (1874), 
L.  B.  9  C.  P.  681. 


SECT,  ni.]  TENANCY   FROM   YEAR   TO  YEAR.  95 

corporation,  although  there  had  been  no  demise  under  seal  {h), 
unless  the  possession  could  be  otherwise  explained  (i) ;  but  it 
seems  that  a  corporation  could  not  thus  become  tenants  from 
year  to  year  (i).  The  tenancy  thus  implied  ceased  without  any 
notice  to  quit  at  the  end  of  the  term  mentioned  in  the  instru- 
ment ([).  But  now,  where  possession  has  been  given  and  taken 
mider  a  specifically  enforceable  agreement  for  a  lease,  the  tenant 
is,  in  some  cases,  in  the  same  position  as  though  the  lease  had 
been  granted  in  pursuance  of  the  agreement  (m). 

A  tenant  who  continues  in  occupation  after  his  lease  has  2.  Holding 
expired,  and  pays  rent,  is  presumed  to  hold  as  tenant  from  year  ment^^of  rent ' 
to  year  on  such  of  the  covenants  and  conditions  of  the  former  ^^^^r  expira- 
lease  as  are  applicable  to  a  tenancy  from  year  to  year  (n).     Where 
a  bankrupt  tenant  continues  to  occupy,  and  the  trustee  takes  no 
steps,  he  holds  after  his  discharge  as  tenant  from  year  to  year  on 
the  terms  of  the  original  agreement  (0). 

Where  the  lessee  under  a  lease  which  becomes  void  on  the  3.  Holding 
death  of  the  lessor  continues   in  possession  of  the  demised  nient^of  rent' 
premises  after  that  event,  and  pays  rent  to  the  succeeding  owner,  under  lease 

,      made  dv 

the  latter,  by  accepting  such  rent,  admits  that  the  person  in  tenant  for 
possession  is  his  tenant  from  year  to  year,  and,  in  the  absence  of  ^*^^' 
evidence  to  the  contrary,  the  tenancy  will  be  upon  such  of  the 
former  terms  as  are  consistent  with  a  yearly  tenancy  (p). 

hi  order  to  give  rise  to  the  presumption  of  a  tenancy  from  Presumption 
year  to  year  in  the  above  cases  it  is  necessary  that  possession  from'y^r^to 
should  be  taken  or  kept  under  such  circumstances  as  to  allow  a  y^'^  ™Y  ^« 
contract  for  such  a  tenancy  to  be  implied ;  and  whether  this  is  j  gy     '^f 
so  or  not  is  a  question  for  a  jury  to  decide  on  the  circumstances  that  iKJSsea- 

sion  was  not 
taken  under 

{h)  Doe  V.  Taniere  (1848).  12  Q.  B.  Camp.  275 ;  Bishop  v.  Howard  (1823),    i«»Plied 

598;  Wood  V.  Tate  (1806),  2  B.  &  P.  2  B.  &  C.  UK);    Hyatt  v.    Oriffiths   tenancy. 

N.  B.  247;    Ecclesiastical   Cimxmis-  (1861),  17  Q-B.  505;  Finch  v.  Miller 

mnm  v.  Merral  (1869),  L.  E.  4  Ex.  (18i8),    6    0.    B.    428 ;    Dowjal   v. 

162.  McCarthy,  [1893]  1  a  B.  p.  740,  per 

(t)    lU    Northumberland    Avenue  Lord  Esher,  M.K.     As  to  effect  of 

EiAtl  Co.   (1886),  33  Chu  D.  p.  20,  holding  over  by  the  mesne  tenant 

per  Cotton,  L.J.  upon  a  sub-tenancy,  see  Feirse  v. 

(k)  Finlay   v.   Bristol  and  Extier  Shan-  (1828),  2  Man.  &  By.  418. 

%.  Co.  (1852),  7  Ex.  409.  (o)  Fonsfwd     v.     Ahhott     (1884), 

(/)  Doe  V.  SiraUw  (1828),  4  Bing.  C.  tfc  E.  225. 

446;  Berrey  v.  Lindlev  (1841),  3  M.  {\A  Dot  v.   WatU  (1797),  7  T.  R. 

ft  Gr.p.  513;  Doe  v.  Moffatt  (1850),  83  ;  Dot  v.  ifor«e  (1830),  1  B.  &  Ad. 

15Q.B.  257;  Tre««  v.  iSai?a</e  (1854),  365,  369;    Wyatt  \.  Cole  (1877).  36 

4  K  &  B.  36.  L.   T.   613.     See   Cornish  v.   Stuhha 

(m)  Hupra^  pp.  81,  82.  (1870),  L.  R.  5  C.  P.  334. 

W  Dighy  V.   Atkinson    (1815),   4 
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2.  By  proof  of 
circumstances 
under  which 
rent  was  paid 
or  received. 


Presumption 
that  tenancy 
is  at  former 
terms  may 
also  be 
rebutted. 


of  each  caseC^;).  The  rent  must  also  have  been  paid  with 
reference  to  a  yearly  holding  (r).  But  the  receipt  of  rent  is  only 
evidence ;  it  is  not  conclusive  proof  of  the  creation  or  ratification 
of  a  tenancy  («).  It  is  competent  to  either  the  payer  or  receiver 
of  rent  to  prove  the  circumstances  under  which  the  payment  was 
made,  and  by  such  circumstances  to  repel  the  legal  implication 
which  would  arise  from  the  receipt  of  rent « unexplained  (0- 
Thus,  a  landlord,  who  has  received  rent  from  a  tenant  holding 
over,  may  show  that  such  rent  was  accepted  by  him  in  ignorance 
of  the  death  of  a  person  for  whose  life  the  premises  were  held(ti). 
A  substantial  disparity  between  the  rent  paid  and  the  value  of 
the  premises,  may  be  a  ground  for  deciding  against  a  tenancy 
from  year  to  year  (x)  ;  and  such  a  tenancy  is  not  implied  from 
payment  of  rent  for  lodgings,  though  paid  with  reference  to  a 
year  or  an  aliquot  part  thereof  (y). 

The  presumption  that  the  tenancy  from  year  to  year  implied 
from  possession  under  a  void  lease  or  an  agreement  for  a  lease 
is  on  the  terms  of  a  lease  or  agreement,  or  that  the  similar 
tenancy  implied  from  holding  over  after  the  expiration  of  a  lease 
is  on  the  terms  of  the  expired  lease,  may  be  rebutted  by  evidence 
of  an  intention  to  hold  on  different  terms.  The  terms  of  the 
holding  are  matter  of  evidence  rather  than  of  law,  and  the 
question  is  one  of  fact  for  the  jury  (z).  A  mere  alteration  in  the 
rent  will  not,  however,  rebut  the  presumption  that  the  tenant 
holds  on  the  other  terms  of  the  former  contract  (a).  A  rever- 
sioner who  has  received  rent  under  a  lease  granted  by  a  tenant 
for  life,  which  determined  on  his  death,  may  show  that  he  was 


(q)  Finlay  v.  Bristol  and  Exeter  Ry. 
Co.  (1852),  7  Ex.  at  pp.  417,  420; 
Jones  V.  Shears  (1836),  4  A.  &  E. 
832. 

(r)  Braythwayte  v.  Hitchcock{\M2)j 
10  M.  &  W.  494,  497.  See  Richard- 
8071  V.  Langridge  (1811),  4  Taunt. 
128,  132;  Doe  v.  Wood  (1845),  14 
M.  &  W.  682 ;  R,  v.  Heratmonceux 
(1827),  7  B.  &  C.  551. 

Is)  Smith  V.  IVidlake  (1877),  3 
C.  P.  D.  10.  See  Doe  v.  Morse  (1830), 
1  B.  &  Ad.  365 ;  Finlay  v.  Bristol 
and  Exeter  Ry.  Co.  (1852),  7  Ex. 
p.  420;  Doe  v.  Taniere  (1848),  12 
Q.  B.  p.  1013. 

(t)  Per  Wilde,  O.J.,  in  Doe  y. 
Crago  (1848),  6  C.  B.  at  p.  98; 
airtideti    V.     Batterhury     (1860),    7 


C.  B.  N.  S.  864 ;  Right  v.  Batoden 
(1803),  3  East,  260;  Mildinay  ▼. 
Shirley  (1806),  cited  in  10  East,  164 ; 
DoeY.  7^raiicw(  1837),  2Moo.  &B.57. 

(tt)  Doe  V.  Crago  (1848),  6  C.  R  90. 

\x)  R.  Y.  PHdeaux  (1808),  10  East, 
158;  Smith  v.  Widlake  (1877),  3 
C.  P.  D.  10. 

(y)  Wilson  v.  AbboU  (1824),  3 
B.  &  C.  88. 

(2)  Mayor  of  Theiford  v.  Tylor 
(1845),  8  Q.  B.  95 ;  Johnson  v.  St, 
Pete/s,  Hereford  (1836),  4  A.  &  £. 
520;  Elgar  v.  WaUon (1842), Car.  &  M. 
494 ;  OaUey  v.  Monck  (1866),  L.  R. 
1  Ex.  159.  nvC 

(a)  Dighy  v.  Atkinson  (1816),  4 
Camp.  275;  Dot  v.  Oeekie  (1844),  5 
Q.  B.  841. 
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ignorant  of  a  special  covenant  on  the  part  of  the  lessor  contained 
in  snch  lease ;  and  in  that  case,  if  there  is  no  other  iBvidence  that 
he  agreed  to  the  tenancy  continuing  on  the  former  terms  than 
snch  payment  and  receipt  of  rent,  he  will  not  be  bound  by  the 
covenant  (b). 

An  implied  tenancy  from  year  to  year  is  presumed  to  commence  Commence- 
on  the  same  day  of  the  year  as  the  original  tenancy  (c) ;  but  this  ^^\i^ 
also  has  been  held  to  be  a  question  for  the  decision  of  a  jury,  tenancy, 
npon  a  consideration  of  all  the  facts  of  each  case  (d). 

When  it  is  said  that  a  person  becoming  tenant  from  year  to 
year  may  be  deemed  to  hold  over  on  the  terms  of  a  prior  lease, 
that  rule  cannot  be  confined  to  such  terms  as  are  necessarily 
incident  to  a  yearly  tenancy,  for  it  would  then  have  no  meaning. 
It  must  include  such   terms  as  may  be  incident  to  such  a 
tenancy  (e).     The  following  terms  have  been  held  to  be  consistent  Terms  con- 
with  a  tenancy  from  year  to  year : — Covenants  to  keep  premises  tenanc/f rom 
in  repair  (/) ;  to  pay  rent  (damage  by  fire  excepted)  (g) ;  to  keep  year  to  year, 
open  a  shop,  and  to  use  best  endeavours  to  promote  the  trade  of 
it  during  the  tenancy  (h) ;  that  the  tenant  may  retain  and  sow 
forty  acres  of  wheat  on  the  arable  land  demised  at  the  seed  time 
next  after  the  end  of  the  term,  and  have  the  standing  thereof 
until  the  harvest  then  next  following,  rent  free,  with  the  use  of 
premises  for  threshing,  &c.,  till  a  certain  day  (i) ;  that  an  out- 
going tenant  shall  be  paid  for  tillages  on  the  expiration  of  his 
tenancy  (k),  or  shall  have  away-going  crops  (Z) ;  that  the  tenant 
shall  leave  all  the  manure  upon  the  farm  at  the  end  of  his 
tenancy  (7/1) ;     covenants    against    taking    successive    crops    of 


(h)  Oakley  v.  Monck\  supra, 

(c)  Boe  V.  Ward  (1789),  1  H.  BL 
97;  Doc  V.  Weller  (1798),  7  T.  K. 
478. 

id)  Walker  v.  Gofle  (1861).  6  H.  & N. 
otM.  See  ohmnrations  of  Pollock, 
O.B.,  in  Oaklei/  v.  Monde  (1865),  a 
H.  &  C.  at  p.  714;  also  Doe  v. 
Samiiei  (1804),  5  Esp.  173,  174. 

(«)  Per  Patteson,  J.,  in  Hyatt  v. 
Onfiths  (1851),  17  Q.  B.  509. 

(/)  Eichardsoti  v.  Oifford  (1834), 
1  A.  &  £.  52;  Arden  v.  Sullivau 
(1850),  14  Q.  B.  832 ;  Bnckworth  v. 
*S/mpiw  (1835),  1  Cr.  M.  &  R.  834 ; 
Beale  v.  Sanders  (1837),  3  Bing.  N.  C. 
^;  WyattY,  Cole  (1877),  36  L.  T. 
613;  Ecclesiastical-  Cimimissioners  v. 
Uerral  (1869),  L.  R  4  Ex.  162.     And 

L.T. 


this  may  involve  liability  to  rebuild 
after  fire  :  Dighy  v.  Atkinson  (1815), 
4  Camp.  275.  And  see  judgment  in 
Doe  V.  Amey  (1840),  12  A.  &  E.  at 
p.  479 ;  and  per  Erie,  J.,  in  Bowes  v. 
Croll  (1856),  6  E.  &  B.  at  p.  264. 
{(/)  Bennett  v.  Ireland  {1^0%),  E.  B.  & 

E.  326. 

(A)  Sanders  v.   Kamell  (1858),    1 

F.  &  F.  356. 

(i)  Hyatt  V.  Oriffiths  (1851),  17 
Q.  B.  505. 

{k)  Brocklington  v.  Saunders  {\^Q^)y 
13  W.  R.  46. 

(/)  Boraston  v.  Green  (1812),  16 
East,  71.  See  Hutton y.  Warren (1836), 
1  M.  &  W.  466. 

(w)  See  Boberts  v.  Barker  (1833), 
1  Cr.  &  M.  808. 

H 
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Terms  incon- 
sistent with 
tenancy  from 
year  to  year. 


Lands 
Clauses  Act 
of  1845  (8  k  9 
Vict,  c  18), 
8. 121. 


corn(n);  and  stipulations  for  the  cultivation  of  lands  on  any 
specified  system  (o)  ;  reservation  of  the  rent  payable  in  ad- 
viftnce(2)) ;  provisoes  for  re-entry  on  non-payment  of  rent,  or 
non-performance  of  covenants  (q) ;  or  (in  the  case  of  a  mining 
lease),  that  the  tenancy  may  be  determined  by  a  six  months* 
notice,  expiring  at  any  time  (r)  ;  also  a  stipulation  that  the 
tenancy  shall  be  determinable  at  a  particular  time  (s) ;  and  a 
provision  in  a  lease  of  nursery  gardens  that  the  lessor  shall  pay 
the  lessee  for  all  fruit  trees  and  shrubs  which  shall  have  been 
planted  by  him,  and  shall  be  upon  the  demised  premises  at  the 
determination  of  the  lease  (0- 

The  following  terms  are  inconsistent  with  a  tenancy  from  year 
to  year  {u) : — Covenants  by  tenant  to  build,  or  to  do  such  sub- 
stantial repaics  as  are  not  usually  done  by  tenants  from  year  to 
year  (a;);  to  paint  once  in  three  years  (^),  unless,  indeed,  he 
occupies  for  that  time  (z) ;  and  to  put  premises  in  repair  before 
he  commences  his  occupation  (^) :  also  provisions  that  the  tenant 
shall  not  be  disturbed,  or  his  rent  raised  (a). 

Apart  from  any  question  of  a  yearly  tenancy,  a  lessee  who 
has  actually  enjoyed  for  the  full  term  cannot  afterwards  say  that 
the  covenants  stipulated  to  be  contained  in  the  lease  are  not 
binding  (6). 

It  may  here  be  noticed  that,  where  land  compulsorily  taken 
under  the  Lands  Glauses  Acts  is  in  the  possession  of  a  tenant 
from  year  to  year,  then,  if  the  tenant  is  required  to  give  up 
possession  of  any  land  so  occupied  by  him  before  the  expiration 


(w)  Doe  V.  Amey  (1840),  12  A  &  E. 
476. 

(o)  Per  Martin,  B.,  in  Tooker  v. 
Smith  (1857),  1  H.  &  N.  736;  Bc^  v. 
Ward  (1789),  1  H.  BL  97,  99. 

(p)  Lee  V.  Smith  (1854),  9  Ex.  662 ; 
Fi7ich  V.  Miller  (1848),  5  0.  B.  428. 

(r/)  Thomas  v.  Packer  (1857),  1 
H.  &  N.  669 ;  Doe  v.  Amey  (1840), 
12  A  &  E.  476;  Crawley  v.  Price 
(1875),  L.  R.  10  a  B.  302. 

(r)  Bridges  v.  Potts  (1864).  17  C.  B. 
N.  S.  314. 

(«)  See  per  Maule,  J.,  in  Berrey  v. 
LindJey  (1841),  3  M.  &  Gr.  at  p.  514. 

(t)  See  per  Willes,  J.,  in  Oakley  v. 
Moiick  (1866),  L.  R.  1  Ex.  p.  164. 

(«)  In  Tooker  v.  Smith  (1857),  1 
H.  &  N.  732,  a  stipulation  in  an 
agreement,  for  the  continuance  of  a 
tenancy  until  the  expiration  of  two 


years'  notice  to  auit  given  by  one  of 
the  parties  to  the  other,  was  con- 
sidei^  by  the  Court  of  Exchequer  to 
be  inapplicable  to  the  tenancy  from 
year  to  year  implied  by  law  from 
occupancy  and  payment  of  rent 
under  the  agreement.  But  see  now 
Walsh  V.  Lonsdale  (1882),  21  Ch.  D.  9, 
suproy  p.  81. 

(x)  See  per  Erie,  J.,  in  Bowes  v. 
Oroll  (1856),  6  E.  &  B.  at  p.  264. 

Q/)  See  judgments  of  Tmdal,  C.J., 
and  Parke,  J.,  in  Pinero  v.  Judsou 
(1829),  6  Bing.  at  pp.  210,  211. 

(2)  Martin  v.  Smith  (1874),  L,  R  9 
Ex.50. 

(a)  See  Kusel  v.  Watsoti  (1879),  11 
Ch.  1).  p.  133. 

(6)  Pistor  V.  Cater  (1842),  9  M.  &W. 
315.  See  per  Cave,  J.,  in  A  darns  v. 
Clutterbuck  (1883),  10  Q.  B.  D,  p.  406. 
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of  his  tenancy,  he  is,  by  virtue  of  sect.  121  of  the  Act  of  1845, 
entitled  to  compensation  for  the  value  of  his  unexpired  interest 
in  the  land,  and  the  amount  of  the  compensation  is  to  be  deter- 
mined in  case  of  difference  by  two  justices.  In  such  a  case  the 
justices  have  no  jurisdiction  to  inquire  into  the  claimant's  title; 
but  they  are  bound  to  inquire  whether  he  has  in  fact  been 
required  to  give  up  possession  before  the  expiration  of  his 
tenancy  (c). 

SECT.  IV.— TENANCY  FOR  A  TERM  OF  YEARS. 

Tenancy  for  a  term  of  years  is  distinguished  from  tenancy  Distinguished 
from  year  to  year  by  certainty  of  duration  ;  by  no  notice  being  \ll^  ^^^^ 
required  to  determine  it ;  and  by  its  being  always  the  result  of  to  year. 
express  contract.     There  is  no  such  thing  known  to  the  common 
law  as  a  lease  in  perpetuity  (eQ,  though  a  lease  for  a  term  may 
contain   a  covenant  for  perpetual  renewal  (e).     But  provided 
some  limit  is  placed  on  the  duration  of  the  lease  it  matters  not 
how  remote  this  limit  may  be. 

Every  contract  sufficient  to  make  a  lease  for  years  ought  to  Certainty 
have  certainty  in  three  limitations,  viz.,  in  the  commencement  '^^"^®**®' 
of  the  term,  in  the  continuance  of  it,  and  in  the  end  of  it :  and 
these  three  are  in  effect  but  one  matter,  showing  the  certainty  of 
the  time  for  which  the  lessee  shall  have  the  land,  and  if  any  of 
these  fail,  it  is  not  a  good  lease,  for  then  there  wants  certainty  (/). 

The  duration  of  a  lease  for  years  may,  however,  be  made  to  Lease  for 
depend  upon  a  contingency,  provided  a  fixed  number  of  years  is  tocwithi-^ 
first  specified,  for  which  the  lease  is  to  last  if  not  previously  ge°cy. 
determined  by  the  happening  of  the  condition.     Thus,  a  lease 
may  be  granted  for  twenty-one  years  if  the  tenant  shall  so  long 
continue  to  occupy  the  premises  (g),  or  for  twenty  years  if  the 
coverture  between  certain  persons  named   shall   so  long  con- 
tinue (h) ;  or  for  years  dependent  upon  the  duration  of  a  life  or 


(c)  Oreai  Northern  and  City  Bail- 
watf  y.  Till^Uy  [1902]  1  K  B.  874. 

(d)  Sevenoaka  By.  Co.  v.  L.  C.  <k  D. 
%  Co.  (1879),  11  Ch.  D.  625,  633. 

(e)  See  FoUock  v.  Booth  (1875), 
It.  £.  9  E^.  229.  A  lease  for  ever 
at  a  rent,  if  made  by  deed  in  favour 
of  the  leissee  and  his  heirs,  is  e(}iii- 
valent  to  a  oonveyance  in  fee  subject 
to  a  rent-charge ;  if  not  made  by 
deed,  it  becomes  on  payment  of  rent 
a  tenancy  from  year  to  year :  Doe  v. 


Gardiner  (1852),  12  C.  B.  319. 

(/)  Say  V.  Smith  (1564),  Plow. 
272.  See  in/ray  p.  146,  for  construc- 
tion of  provisions  as  to  commence- 
ment of  leases ;  and  Bac.  Abr.  (L.  3) 
835 

(g)  Doe  V.  Clarke  (1807),  8  East, 
185.  As  to  the  construction  of  this 
condition,  see  Doe  v.  Steward  (1834), 
1  A.  &  E.  300. 

{h)  Bac.  Abr.  (L.  3)  836. 
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Leases  for 
years  deter- 
minable at 
option  of 
lessee  or 
lessor. 

Lease  for 


lives  (t) ;  or  for  a  term  of  years  if  the  lessee  shall  so  loxlg  live 
and  continue  in  the  lessor's  service  (A:). 

Leases  may  also  be  made  for  years  determinable  on  the  death 
of  the  lessee,  or  after  six  months'  notice  by  his  executors,  or  at 
the  quarter-day  next  after  his  death  (Q. 

Leases  for  years  may  be  made  determinable  at  specified  periods, 
at  the  option  of  the  lessor  or  lessee  (in).  A  lease  for  three,  six^ 
or  nine  years  is  a  lease  for  nine  years,  determinable  at  the  end 
of  three  or  six  years  (w). 

Agreements  capable  of  being  enforced  may  also  be  made  for 
option  to  take  glinting  leases  for  fixed  terms  of  years  and  afterwards  from  year 
further  term,    ^q  year  (o),  or  from  year  to  year  with  an  option  for  the  lessee  to 

take  a  lease  for  a  term  (p),  .or  for  a  term  with  an  option  to  take  a 
lease  for  a  further  term  {q).  This  option  may,  unless  it  is  other- 
wise stipulated,  be  exercised  by  the  tenant  at  any  time  daring 
the  continuance  of  the  tenancy,  though  after  the  expiration  of 
the  term  of  years  first  specified  (g),  and  it  will  pass  to  his  trustee 
in  bankruptcy  (r). 

SECT,  v.— TENANCY  FOR  LIFE. 

Leases  for  life  must  be  made  by  deed  {s),  and  may  be  either 
for  the  life  of  the  lessee  or  for  the  life  or  lives  of  some  other 
person  or  persons,  and  in  the  latter  case  either  for  their  joint 
lives  or  for  the  life  of  the  survivor  {t) ;  also  for  the  lives  of  the 
lessee  himself  and  of  some  other  person  or  persons,  and  this 
constitutes  a  single  estate  (i^). 

The  estate  taken  by  a  tenant  for  life  under  a  settlement  most 


(»)  Hughes  and  Crowther^a  Case 
(1610),  13  Bep.  66. 

(k)  Wren/ord  v.  Gyles  (1399),  Cro. 
Eliz.  643.  In  this  case  the  majority 
of  the  Court  held  that  the  lease  would 
not  determine  on  the  death  of  the 
lessor. 

(/)  See  the  agreement  in  Nesham  v. 
Selby  (1872),  L.  R.  13  Eq.  191. 

(m)  See  Colton  v.  Lingham  (1816), 
1  Stark.  39;  Grey  v.  Friar  (1854),  5 
Ex.  584 ;  4  H.  L.  Cas.  565. 

(?i)  Goodright  v.  Richardson  (1789), 
3  T.  R.  462.  See  Ferguson  v.  Cornish 
(1760),  2  Burr.  1032;  3  T.  R.  463, 
note  (a).  As  to  the  exercise  of 
the  option,  see  infra,  Chap.  VI., 
sect.  I.  (4). 

(o)  Broivn  v.   Trumper  (1858),  26 


Beav.  11;  Jones  v.  Nixon  (1862),  1 
H.  &  C.  48. 

(p)  See  Eerseyy.  Gihiett  (1854),  18 
Beav.  1 74. 

(o)  Moss  V.  Barton  (1866),  L,  R. 
1  Eq.  474. 

(r)  Buck-land  v.  Papillon  (1866), 
L.  R.  2  Ch.  67. 

(«)  Browne  v.  Warner  (1807),  14 
Ves.  156,  158;  Doe  v.  Brwmie  (1807), 
8  East,  165 ;  Cheshire  Lines  Com- 
mittee V.  Lewis  (1880),  50  L.  J.  Q.  B. 
121.  See  i^e  King's  Leasehold  Estates 
(1873),  L.  R.  16  Eq.  521 ;  and  tn/fti, 
p.  149. 

(i)  As  to  the  construction  of  leases 
for  lives,  see  infra  y  p.  148. 

(n)  Co.  Litt.  41  b.  See  WHght  v. 
Carttvright  (1757),  1  Burr.  282. 
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be  distiriguiBhed  from  the  estate  of  a  lessee  for  life  or  lives  hold- 
ing merely  under  a  lease  at  a  rent.  The  former  can,  vrhile  his 
estate  is  in  possession,  exercise  all  the  powers  conferred  by  the 
Settled  Land  Act,  1882,  while  the  latter  cannot  (:r). 

If  one  grant  by  deed  lands  or  tenements,  and  express  or  limit  Indefinite 
no  estate,  the  grantee  has  an  estate  for  life  (y) ;  unless  the  whole  ^^^  ' 
deed  taken  together  suggests  a  different  construction  {z). 

(a?)   Settled  Land  Act,  1882,  s.  58      Cartwright  (1757),  1  Burr.  282. 
(1)  (iv)  ;   supra,  p.  47.  (2)  See  judgment  in  Doe  v.  Dodd 

(y)   Co.  liitt  41  b.    See  Wright  v.      (1838),  5  B.  &  Ad.  pp.  692—694. 
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SECT.  L— AGREEMENTS  FOR  LEASES. 
(1)  Conclusion  op  Contract. 

In  order  to  constitute  a  valid  agreement  for  a  lease  there  must  Assent  of 
be  an  unequivocal  assent  (a)  of  the  intending  landlord  and  tenant  ^^  ^*®' 
fo  all  the  terms  of  the  agreement  {b) .  Hence,  where  the  agreement 
is  alleged  to  have  been  constituted  by  offer  and  acceptance,  the 
answer  to  the  offer  must,  in  order  to  constitute  a  binding  agree- 
ment, be  a  plain,  unequivocal,  and  unconditional  acceptance  of 
the  terms  proposed,  without  the  introduction  of  any  new  or 
different  term  (c).  There  is  no  agreement  while  one  side  is 
entitled  to  object,  and  does  object,  to  some  of  the  terms  {d). 
But  where  an  intending  tenant's  solicitors  sent  a  draft  agreement 
for  a  lease,  ''altered  as  our  client  will  agree  to,*'  to  the  landlord's 
solicitors,  who,  after  fruitlessly  suggesting  some  further  altera- 
tions, finally  wrote  that  the  landlord  accepted  the  draft  as  sent, 
it  was  held  that  what  had  taken  place  amounted  to  an  offer  by 
the  intending  tenant  which  continued  until  it  was  accepted  by 
the  landlord,  with  the  result  that,  upon  that  acceptance,  a  binding 


(«)  Chrke  v.  Fuller  (1804),  16 
C.  B.  N.  S.  24 ;  Forster  v.  RowUvnd 
(1861),  7  H.  &  N.  103 ;  Neaham  v. 
Bdby  (1872),  L.  R.  13  Eq.  191; 
7  Oi.  406. 

(fc)  Wanier  v.  Williiigton  (1856),  3 
Drew. 623;  Crossley  v.  Maycock  (1874), 
L.B.  18  Eq.  180;  lUmiter  v.  Miller 
(1878),  3  App.  Cas.  at  p.  1151; 
hmuiMi  V.  Feaple*s  Cafe  Co,  (1881), 
W.  X.  p.  107  ;  Jonea  v.  Daniel,  [1894] 
2  CU  332;    Stanley  v.   Dowdesivell 


ri874),  L.  R.  10  C.  P.  102;  Vcde  of 
^eath  Colliery  Co,  v.  Furneas  (1876), 
45  L.  J.  Ch.  276 ;  Cayley  v.  Walpde 
(1870),  39  L.  J.  Ch.  609. 

(c)  Holland  v.  Eyre  (1825),  2  S.  &  S. 
194.  Cf,  Clive  V.  Beaumont  (1847), 
1  De  G.  &  S.  397 ;  Lucas  v.  James 
(1849),  7  Hare,  410  ;  PaUley,  Homi- 
brook,  [1897]  1  Ch.  at  p.  31. 

(d)  Wilcox  y.  Bedhead  (1880),  49 
L.  J.  Ch.  539.  See  Moritz  v.  Knowlea 
(1899),  W.N.  40, 83;  43Sol.  Jouni.529. 
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Reference 
to  a  formal 
agreement. 


contract  was  constituted  {e).  A  letter,  showing  all  the  terms 
of  the  contract  and  signed  by  the  defendant,  may  suffice,  inasmucb 
as  the  Statute  of  Frauds  requires  the  memorandum  of  agreement 
to  be  signed  by  the  party  to  be  charged  only,  and  the  bringing 
of  the  action  is  pnmd  fade  an  acceptance  by  the  plaintiff ;  bat 
in  such  a  case  it  is  open  to  the  defendant  to  prove  that  there 
was  in  fact  no  acceptance  by  the  plaintiff  at  the  time  (/).  An 
offer  may  be  withdrawn  at  any  time  before  it  has  been  unequi- 
vocally accepted  ((/).  But  a  person  who  has  made  an  offer  must 
be  considered  as  continuously  making  it,  until  he  has  brought  to 
the  knowledge  of  the  person  to  whom  it  was  made  that  it  is 
withdrawn  (/i).  And,  as  regards  acceptance,  where  the  circum- 
stances are  such  that  it  must  have  been  within  the  contemplation 
of  the  parties  that,  according  to  the  ordinary  usages  of  mankind, 
the  post  might  be  used  as  a  means  of  communicating  the 
acceptance  of  an  offer,  the  acceptance  is  complete  as  soon  as 
it  is  posted  (i). 

If,  on  a  treaty  for  a  lease,  the  fact  is  established  of  the  final 
mutual  assent  of  the  parties  to  all  essential  terms,  and  those 
terms  are  evidenced  by  some  writing  signed  by  the  party  to  be 
charged  or  his  authorized  agent,  there  exist  all  the  materials  of 
a  concluded  contract ;  and  in  such  a  case  the  Court  will  generally 
enforce  it,  notwithstanding  that  the  writing  may  contain  a  pro- 
vision that  the  terms  are  to  be  embodied  in  a  formal  instrument 
of  agreement  {k).  It  was  held  in  a  modern  case  that  a  binding 
contract  had  been  constituted  where  the  defendant,  the  owner  of 
a  public-house,  had  offered,  by  letter,  to  the  plaintiff  a  lease 
of  the  house,  stipulating  for  "  a  proper  lease  to  be  drawn  up  with 
all  proper  clauses,  and  approved  of  by  me  and  my  solicitor,"  and 
the  plaintiff  had  replied,  simply  accepting  the  offer  (Z).     And, 


(e)  JolUffe  V.  Blumbei-g  (1870),  18 
W.  B.  784;  Cf,  Camleiro  v.  Piiget 
(1865),  4  F.  &  F.  537. 

(/)  Boys  V.  Ayerat  (1822),  6  Madd. 
316. 

{g)  Warner  v.  WiUingion  (1856),  3 
Drew.  523. 

[h)  HenthoniY.Fraser,  [1892] 2 Ch. 
at  p.  31. 

(t)  Ilenthorn  v.  Fraser,  supra ,  at 
p.  33.  The  same  principle  applies  to 
the  posting  of  a  notice  of  the  exercise 
of  an  option :  Bruner  v.  M(Hn*e,  [1904] 
1  Ch.  305,  316. 


{k)  Chinmtck  v.  Marchiouess  of  Eli/ 
(1865),  4  D.  J.  &  S.  at  p.  646  ;  Bossiter 
V.  Miiier  (1878),  3  App.  Caa.  1124, 
1138;  BidguHiy  v.  Whartwi  (1857),  « 
H.  L.  0.  238;  Crossley  v.  Jfriycocfc 
(1874),  18  Eq.  p.  181 ;  i/o/ton  Pattnen 
V.  LaTnbtrt  (1889),  41  Ch.  D.  295; 
Cook  V.  WiUnifM  (1897),  13  T.  L.  E. 
481.  See,  too,  NoHh  v.  Ftrcird, 
[1898]  2  Ch.  128;  and  Filby  ▼• 
HoHHseh  [1896]  2  Ch.  737. 

(0  Eadie  v.  Addmni  (1882),  31 
W.  R.  320. 
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again,  where  the  defendant  had  written  offering  to  take  a  lease 
of  some  houses,  ''such  lease  to  be  approved  in  the  customary 
way  by  my  solicitor,"  and j  the  plaintiff  had  accepted  the  offer,  a 
binding  contract  was  held  to  have  been  constituted,  the  above- 
quoted  stipulation  merely  meaning  that  the  defendant  was  to  be 
entitled  to  be  protected  by  his  solicitor  against  the  insertion  in 
the  lease  of  anything  irregular  or  unusual  {m).  Where,  however, 
there  was  a  written  agreement  to  take  a  lease  of  a  house,  but  the 
agreement  was  expressed  to  be  **  made  subject  to  the  preparation 
and  approval  of  a  formal  contract,"  there  was  held  to  be  no  final 
agreement  (n). 

(2)  Requisites  for  Enforcement  of  Contract. 

Speaking  generally,  an  action  upon  a  contract  to  grant  or  to 
accept  a  lease  cannot  be  maintained,  unless  the  contract  has  been 
(i)  embodied  in  writing  and  signed  by  the  party  to  be  charged  or 
hia  agent,  or  (ii)  partly  performed  (o). 


(i)  Memorandum  in  IVritbig  under  the  Statute  of  Frauds. 

Sect.  4  of  the  Statute  of  Frauds  provides  that  no  action  shall  29  Car.  2,  c  b, 

be  brought  whereby  to  charge  any  person  **  upon  any  contract  or  ^  * 

sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  for  leases  of 

concerning  them "  (2>),  ** unless  the  agreement  upon  which  such  ^^^^^qJ 

action  shall  be  brought,  or  some  memorandum  or  note  thereof,  randum 

shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith ,  i^  ^^  writing, 

or  some  other  person  thereunto  by  him  lawfully  authorized."  f?^  signed  by 

— ,  .  *  J  */  tjjg  party  to 

This  section  does  not  render  contracts  void,  still  less  illegal ;  be  charged 

but  it  regulates  procedure,  and  relates  to  the  kind  of  proof  required  ^^cre^**^- 
in  this  country  to  enable  a  plaintiff  suing  here  to  establish  his 


(w)  Chipperfield  v.  Carter,  (1895) 
72  L.  T.  487. 

(«)  Winn  V.  Bull  (1877),  7  Ch.  D. 
29;  Harvey  v.  Barnard^ s  Inn  (1881), 
50  L.  J.  Ch.  750;  Honej/man  v. 
Mamjatt  (1855),  21  Beav.  14 ;  Ball 
▼.  Brulges  (1874),  22  W.  E.  552; 
Hmnkgivurth  v.  Chaffet/  (1886),  55 
L.J.Ch.335;  Patfey,  Norfolk  (\S94), 
TO  L.  T.  23.  DistiDguifiii  Lloyd  v. 
^mell,  [1895]  2  Ch.  744. 

io)  A  case  may  be  taken  out  of  the 
Statute  of  Frauds  not  only  by  part 
performance,  but  alao  (i)  by  actual 
^ad  on  the   part  of   one  of    the 


parties ;  '(ii)  by  the  defendant's  ex- 
press or  implied  admission  of  the 
contract  in  or  by  his  defence;  or 
(iii)  where,  in  case  of  a  sale,  the 
property  has  been  sold  by  the  Court : 
t'ry  on  Spec.  Perf. ,  4th  ed.  249.  Tor 
the  purposes  of  this  treatise,  however, 
part  performance  is  conceived  to  be 
the  only  exception  from  the  statute 
which  it  is  practically  necessary  to 
discuss. 

(p)  That  an  agreement  for  a  lease 
is  a  contract  within  this  section,  seu 
judgment  of  I^ttledale,  J.,  in  Enivs 
V.  HoherU  (1826),  5  B.  &  C.  at  p.  839. 
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ease  here  (q).  An  agreement  for  the  letting  of  furnished  lodgings 
is  an  agreement  relating  to  an  interest  in  land  \7ithin  the  sec- 
tion (r),  but  not  an  agreement  for  board  and  lodging  which  does 
not  give  the  right  to  the  exclusive  use  of  any  part  of  the  house  («). 
An  agreement  for  abatement  of  rent  is  within  the  section  {t), 
though  it  may  be  void  for  want  of  consideration  («) ;  and  so  is 
an  agreement  for  a  lease  of  an  incorporeal  right,  such  as  a  right 
of  shooting,  which  confers  an  interest  in  land  and  is  not  a  mere 
licence  {x).  Where  the  tenant  enters  under  a  parol  agreement, 
but  does  not  occupy  for  the  whole  of  the  term,  he  is  nevertheless 
liable  in  an  action  for  use  and  occupation  for  the  rent  for  the 
entire  term  (y).  j 

Where  an  agreement  by  parol  relating  to  an  interest  in  land, 
which  ought  to  be  in  writing,  is  accompanied  by  another  parol 
agreement  which  would  not  by  itself  require  to  be  in  writing, 
and  the  two  formi  part  of  one  agreement,  the  whole  must  be  in 
writing ;  as  where  upon .  an  agreement  for  letting  a  house  and 
furniture  the  lessor  agrees  to  send  in  additional  furniture  (^),  or 
where,  in  connection  with  an  agreement  to  let  a  house,  the  lessor 
agrees  to  sell  fixtures  and  to  make  improvements  (a). 

So  where  there  is  a  written  agreement  part  of  which  relates  to 
the  letting  of  land,  the  whole  is  subject  to  the  statute,  and  a 
parol  variation  of  any  part  is  inadmissible  (b).  And  where  there 
was  a  written  agreement  for  a  lease  upon  terms,  and  the  lease 
was  granted  under  a  new  agreement  varying  by  parol  from  the 


(q)  See  per  Lindley,  L. J.,  in  Roche- 
foucauld  V.  Boiistead,  [1897]  1  Ch. 
196,  at  p.  207  ;  and  per  Lord  Black- 
barn  in  Maddison  v.  Alderson  (1883), 
8  App.  Cas.  at  p.  488.  As  to  agiee- 
ments  excepted  from  the  statute  on 
the  ground  of  fraud,  see  supra  ^ 
p.  105,  note  (o) ;  also  note  to  l^i/m 
V.  niackhurn  (1796),  3  Ves.  at  p.  38  ; 
and  WhUchurch  v.  Bevis  (1789),  2 
Bro.  C.  C,  5th  ed.,  at  p.  563. 

(r)  Inman  v.  Stamp  (1815),  1 
Stark.  12;  Edge  v.  Strafford  (1831), 
1  Cr.  &  J.  391. 

(«)  Wright  V.  StaveH  (1860),  2 
E.  &  E.  721. 

{t)  O'Connor  v.  SjHtight  (1804),  1 
Sch.  &  Lef.  305. 

(m)  See  Fitzgerald  v.  Lord  Portar- 
liiigton  (1835),  1  Jones'  Ex.  R.  (Ir.) 
431. 


(x)  ire65«'V.Zee(1882),9Q.B.D. 
315.  As  to  enforcing  a  parol  agree- 
ment for  such  a  right  on  the  ground 
of  part  performance,  see  McManiu  v. 
Cooke  (1887),  35  Ch.  D.  681. 

(y)  Smallwood  v.  ShejtjHirdSy  [1895] 
2  Q.  B.  627. 

(z)  Mechelm  v.  Wallace  (1837),  7 
A.  &  E.  49. 

(tt)  Vaughan  v.  Hancock  (1846),  3 
C.  B.  766.  But  such  an  agreement 
may  in  some  cases  be  held  to  be 
collateral  to  the  agreement  for  letting, 
and  therefore  not  required  to  be  in 
writing;  see  Angell  v,  Duke  (1875), 
L.  R.  10  Q.  B.  p.  178 ;  Ersh'ne  v. 
Adeane  (1873),  L.  R.  8  Ch.  756;  in/ra, 
p.  129. 

(b)  Ilan^y  v.  Grabham  (1836),  5 
A*  &  E.  61. 
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written  agreement,   the  new  agreement  was  held  not  to  be 
enforceable  (c). 

Bat  a  parol  agreement  which  is  purely  collateral  to  the  agree-  Collateral 
ment  for  a  lease  is  enforceable,  if  not  itself  within  the  Statute  ^J^ment. 
of  Frauds  (rf). 

It  is  not  necessary  that  the  memorandum  or  note  should  be  The  memo- 
contemporaneous  with  the  making  of  the  agreement  (e),  but  the  ™^**^^' 
agreement  must  be  complete  when  the  memorandum  is  made  (/), 
and  the  memorandum  must  be  made  and  signed  before  the 
<x)mmencement  of  the  action  brought  upon  the  agreement  {g). 

Although  the  memorandum  must  contain  more  than  a  mere 
proposal  for  a  tenancy  (/O,  yet  it  need  not  have  the  character  of 
a  written  contract  between  the  parties,  or  be  delivered  to  the 
person  who  is  to  have  the  remedy  upon  it  (t).  A  note  or  letter 
written  by  the  lessor  to  his  agent,  specifying  the  essential  terms, 
and  containing  directions  to  carry  the  agreement  into  execution, 
is  sufficient  to  bind  the  lessor  (A:). 

And  the  memorandum  need  not  be  contained  in  a  single  paper :  Several 
the  paper  which  is  signed  by  the  party  to  be  charged  may  be  ^^^"^®'^^- 
taken  in  connection  with  another  to  which  it  clearly  refers  (I) ; 
and  sometimes  parol  evidence  has  been  admitted  of  circumstances 
connecting  the  two  documents  (vi).  Thus  an  envelope  and  a 
letter  which  is  proved  by  parol  evidence  to  have  been  inclosed 
in  it  can  be  taken  together,  so  that  the  name  of  one  of  the  parties 
may  be  supplied  from  the  envelope  (n).  Where  a  note  of  the 
terms  of  a  contract  has  to  be  made  out  from  letters,  the  whole  of 
the  correspondence  which  has  passed  must  be  taken  into  account, 
and  the  Court  will  not  stop  at  the  first  two  letters,  although 


(r)  Sanderson  v.  Graves  (1875), 
L.  R.  10  Ex.  234. 

(d)  Infra,  p.  129. 

(e)  Per  Lord  EUenborougb,  C.J., 
in  Shippey  v.  I)erriso7i  (1805),  5  Esp. 
p.  193. 

(/)  Munday  v.  Asjirey  (1880),  13 
Oh.  D.  855. 

to)  Luoas  V.  Dixon  (1889),  22  Q.  B.  D. 
357;  Re  Holland,  [1902]  2  Ch.  360, 
382,  383,  386. 

(/i)  Clarke  v.  Fuller  (1864),  16 
0.  B.  N.  S.  24 ;  For«ter  v.  Rowland 
0861),  7  H.  &  N.  103.  See  Doe  v. 
Cartwright  (1820),  3  B.  &  A.  326. 

(0  See  judgmeDt  of  Willes,  J.,  in 
<^(>Mi  V.  Holland  (1865),   L.  R  1 


C.  P.  1,  p.  8. 

(k)  Gibson  Y,ffoUandy  supra;  Sug- 
den,  V.  &  P.,  14th  ed.  139.  See  Clerk 
V.  IVHght  (1737),  1  Atk.  12;  Wel/ord 
V.  Beazehj  (1747),  3  Atk.  503. 

{I)  llidgway  v.  Wharton  (1857),  6 
H.  L.  C.  238.  Cf.  Clinan  v.  Cooke 
(1802),  1  Sch.  &  Lef.  22;  Potter  v. 
Feters  (1895),  72  L.  T.  624 ;  Wylson 
V.  Dunn  (1887),  34  Ch.  D.  569. 

(m)  Oliver  v.  Hunting  (1890),  44 
Ch.  D.  205 ;  Baumann  v.  James  (1868), 

3  Ch.  508;    Long  v.  Millar  (1879), 

4  C.  P.  D.  450. 

(ft)  Fearce  v.  Gardner y  [1897]  1 
Q.  B.  688. 
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appearing  to  form  a  complete  contract,  if  it  appears  from  subse- 
quent letters  that  there  were  terms  which  were  then,  and  which 
remained,  unsettled  (o).  Still,  when  once  a  complete  contract 
by  correspondence  has  been  arrived  at,  it  is  conceived  that  sub- 
sequent negotiations  by  letter  on  new  points  cannot  affect  the 
concluded  contract,  unless  they  go  so  far  as  to  amount  to  the 
rescission  of  that  contract,  or  the  substitution  of  a  new  one  (p). 
In  deciding  whether  letters  form  a  sufficient  memorandum  of  a 
contract  the  principle  already  noticed  must  be  borne  in  mind, 
that  the  terms  offered  by  one  party  must  in  the  result  be  uncon- 
ditionally and  unequivocally  accepted  by  the  other  party  {q). 

The  memorandum  must  either  state  all  the  essential  terms  of 
the  contract  (r)  or  refer  to  some  document  from  which  they  may 
be  ascertained  (s).  In  the  case  of  an  agreement  for  a  lease,  the 
terms  so  to  be  stated,  expressly  or  by  reference,  are  (1)  the  subject- 
matter,  describing  with  certainty  the  premises  to  be  demised  (0 ; 
(2)  the  commencement  (it)  and  duration  (x)  of  the  term ;  (3)  the 
amount  of  the  fine  (if  any)  or  other  consideration  (y),  and  of  the 
rent  (z) ;  and  (4)  the  names  of  both  the  parties  to  the  agree- 
ment (a),  or  at  least  a  description  by  which  they  can  be  identified. 


(o)  Hussey  v.  Home- Payne  (1879), 
4  App.  Cas.  311 ;  Bristol ,  <fcc..  Bread 
Co,  V.  Mafjfjs  (1890),  44  Ch.  D.  616. 
See  Bolton  Partners  v.  Lambert  (1889), 
41  Ch.  D.  295,  306. 

(p)  See  Bellamy  v.  Dehenhani 
(1890),  45  Ch.  D.  481 ;  [1891]  1  Ch. 
412;  Fry  on  Spec.  Perl,  4th  ed., 
p.  246. 

(</)  Sup7'a,  p.  103. 

(r)  Willunns  v.  Lake  (1859),  2 
E.  &  E.  349,  354.  See  Jackson  v. 
Oylander  (1865),  2  Hem.  &  M.  465; 
Baumann  v.  James  (1868),  3  Ch.  508 ; 
Clarke  v.  Fuller  (1864),  16  C.  B.  N.S. 
24. 

{s)  See  Cave  v.  Hastings  (1881),  7 
Q.  B.  D.  125;  Baumann  y.  James, 

(t)  Lancaster  v.  De  Tra fford  {\H62)y 
31  L,  J.  Ch.  554. 

(«)  BloreY.  Sutton  (1817),  3  Mer. 
237;  Clarke  v.  Fuller  (1864),  16 
C.  B.  N.  S.  24;  Nesham  v.  Selby 
(1872),  L.  R.  7  Ch.  406;  CaHioright 
V.  Miller  (1877),  36  L.  T.  398;  Mar- 
shall  V.  Berridye{\%i^\\  19  Ch.  D.  233. 

{x)  Clinan  v.  Cooke  (1802),  1  Sch.  & 
Lef.  22;  Fitzmaurice  v.  Bayley  (1857), 
8  E.  &  B.  664 ;  Gordon  v.  trevelyan 


(1814),  1  Price,  64;  Cox  \,  MiddUton 
(1854),  2  Drew,  209;  Dolling  v. 
Fvans  (1867),  36  L.  J.  Ch.  474.  See 
Kensington  Y,  Phillips  (1817),  5  Dow, 
61.  As  to  an  agreement  to  let 
property  so  long  as  it  remains  in 
the  lessor's  hands,  see  Edtv*tnlet' 
Menu  Co,  v.  Chudleigh  (1897),  U 
T.  L.  R.  47,  64. 

(y)  Wain  v.  naW^fr«(l804),  5  East, 
10;  Saunders  v.  Wakefield  (1821),  4 
B.  &  A.  595. 

(z)  Baumann  v.  James  (1868).  L.B. 
3  Ch.  508. 

(a)  Williams  v.  Lake  (1859),  2 
E.  &  E.  349.  See  judgment  in 
Warner  v.  Willington  (1856),  3  Drew, 
p.  530 ;  Williams  v.  Jonlan  (1877), 
6  Ch.  D.  517;  Stokell  v.  Niven  (1889), 
61  L.  T.  18.  It  is  sufficient  if  the 
writing  shows  who  the  contracting 
parties  are,  although  they  or  one  of 
them  may  be  agents  or  a^nt  for 
others,  and  it  makes  no  difference 
whether  you  can  gather  the  fact  of 
agency  from  the  writing  or  not.  Who 
the  principals  are  may  be  proved  by 
parol:  Filhy  v.  Uounsel,  [1896]  2 
Ch.  737.  740. 
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The  word  *  *  vendor '  *  (b)  is  not  a  sufficient  description,  nor,  probably,  The  parties, 
is  "landlord  "  (c) ;  but  "  proprietor  "  or  "  mortgagee  "  is  {d). 

In  a  recent  case  (e),  the  written  memorandum  did  not  contain 
the  name  of  the  intended  lessee,  but  referred  to  him  as  the  person 
who  had  that  day  paid  to  the  landlord  a  sum  of  50Z.  (which  had 
been  verbally  agreed  upon  as  a  fine  to  be  paid  by  the  lessee) ; 
and  it  was  held  that,  for  the  purposes  of  the  Statute  of  Frauds, 
the  lessee  was  sufficiently  described  in  the  memorandum. 

The  premises  to  be  demised  need  not  be  exactly  described :  it  The  premises, 
is  enough  if  they  are  so  described  as  to  be  capable  of  identification 
by  the  aid  of  extrinsic  evidence,  including  parol  evidence  (/). 

The  following  descriptions  in  agreements  for  leases  have  been 
held  to  be  sufficient  when  explained  by  parol  evidence  : — **  This 
place"  (^) ;  "  the  property  in  Cable  Street "  {h) ;.  ** Mr.  Ogilvie's 
house**  (0;  'Uhe  mill  property,  including  cottages  in  Esher 
Village  "  (fc) ;  "  land  at  Forest  Gate  "  (Z). 

hi  Jaques  v.  Millar  (ni)  it  was  held  that,  if  there  was  nothing  Commence- 
to  show  that  the  term  was  not  to  commence  at  the  date  of  the  ^^  ®^  *^'® 

term. 

agreement,  that  date  might  be  inferred  to  be  the  commencement ; 
but  that  decision  was  overruled  by  the  Court  of  Appeal  (n),  and 
it  is  settled  that  either  the  date  of  commencement  must  be 
expressly  fixed,  or  there  must  be  matters  or  circumstances  stated 
from  which  the  date  of  commencement  can  be  ascertained  (o). 


(A)  Potter  V.  Duffiefd  (1874),  L.  R. 
18  Eq.  4. 

jf)  Conmha  v.  Wilks,  [1891]  3  Ch. 
77. 

(d)  Roasiter  v.  Jlfi7/<T  (1878),  3  App. 
Can.  1124;  Sale  v.  Lambert  (1874), 
18  Eq.  1 ;  f/.  JarreU  v.  Hunter  (1886), 
34  Ch.  D.  182  ;  PaUle  v.  Amiruther, 
[1893]69L.  T.  175. 

(e)  Carr  v.  Lynch,  [1900]  1  Ch.  613. 
(/)  Ogilvie  v.   Foljamhe  (1817),  3 

Mer.53;  Shardlow  v.  CoUerell  (1881), 
20Ch.  D.  90;  Plant  y.  Bourne,  [1897" 
•iCh.  281 ;  North  v.  Perciml,  [1898" 
2  Ch.  128.  See,  too,  Sherxrs  v.  Thim- 
I'hby  A  Son  (1897),  13  T.  L.  R.  451, 
judgment  of  Chitty,  L.J.,  p.  453. 
As  to  Buheequent  OBcertainment  of 
tbe  premises,  see  Jenkins  v,  Oreen 
(No.  1)  (1858),  27  Beav.  437,  where 
an  agreement  for  a  lease  of  defined 
jrlebe  land  "except  37  acres"  was 
good,  since  the  choice  of  the  part  to 
be  excepted  lav  with  the  lessee ;  and 
Hayward  v.   Cope  (1858),  25  Beav, 


140,  where  the  extent  of  specified 
seams  of  coal  was  left  to  be  subse- 
quently defined. 

{g)  Wafdron  v.  Jacob  (1870),  Ir.  R. 
5  Eq.  131. 

(/«)  Bleakley  v.  Smith  (1840),  11 
Sim.  150. 

(»•)  Oyilvie  v.  Foljamhe  (1817),  3 
Mer.  p.  61. 

(k)  McMurray  v.  Spicer  (1868), 
L.  R.  5  Eq.  527. 

ij)  Wesley  v.  Walker  (1878),  26 
W.  R.  368. 

(in)  (1877),  6  Ch.  D.  153. 

(n)  Marshall  v.  Berridfje  (1881),  19 
Ch.  D.  233.  See  Rock  Portland  Cement 
Co,  v.  Wilson  (1882),  52  L.  J.  Ch. 
214  ;  Humphery  v.  Conybeare  (1899), 
80  L.  T.  40. 

(o)  Phelan  v.  Tedcastle  (1885),  15 
L.  R.  (Ir.)  169  ;  Be  Lander  and  Bag- 
ley's  Contract,  [1892]  3  Ch.  41.  See 
Verlander  v.  Codd  (1823),  T.  &  R. 
352;  Wood  v.  Ayhvard  (1887),  58 
L.  T.  662. 
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Signature. 


By  agent. 


Thas,  if  the  rent  is  made  payable  from  a  certain  date,  the  term 
may  be  inferred  to  begin  at  that  date  (p),  or,  if  possession  is  to  be 
given  on  payment  of  a  sum  of  money,  the  term  may  be  inferred 
to  begin  from  the  date  of  payment  (q).  And  if  the  date  has  been 
agreed  at  the  time  of  the  contract,  it  may  be  ascertained  from 
subsequent  correspondence  (r). 

The  Statute  of  Frauds  is  satisfied  if  the  agreement  is  signed 
only  by  the  party  to  be  charged  {s) ;  and  the  signature  need  not 
be  at  the  foot  of  the  instrument.  It  must  be  introduced  in  such 
a  manner  as  to  authenticate  the  instrument  (t),  and  for  this 
purpose  the  insertion  of  the  name  in  the  body  of  the  instrument 
may  be  effectual,  as  where  the  party  writes  in  his  own  hand 
**  Mr.  A.  B.  has  agreed,"  &c.  (u).  But  there  must  be  a  signature 
of  the  name ;  a  description  by  which  the  writer  could  be 
identified  is  not  enough  (r).  Where  all  the  partners  in  a 
firm  have  acted  in  the  firm's  business,  signature  in  the  name 
of  the  firm  is  sufficient,  although  there  is  no  evidence  as  to  who 
signed  (x). 

An  agent  to  contract  for  the  letting  of  land  under  the  Statute 
of  Frauds  need  not  be  authorized  in  writing  (y) ;  but  he  must  be 
appointed  for  the  special  purpose  of  contracting ;  and  where  a 
solicitor,  authorized  to  prepare  a  draft  contract,  forwarded  the 
draft  to  the  other  side  with  a  note  referring  to  the  sale,  it  was 
held  that  the  statute  was  not  satisfied  (z).  Signature  by  the 
agent's  clerk  is  not  sufficient  (a).  A  resolution  of  a  board  of 
directors  of  a  company,  signed  by  the  chairman,  and  adopting 
a  draft  agreement,  satisfies  the  statute  (&).  A  bare  entry  by  a 
steward,  in  his  lord's  contract  book,  of  an  arrangement  with  one 
of  the  lord's  tenants  for  a  new  lease,  was  held,  in  an  old  case  (c), 


(p)  Wesley  v.  Walker  (1878),  26 
W.  K  368. 

(7)  Erskine  v.  Armstrong  (1887), 
20  L.  B.  (Ir.)  296. 

(r)  }Miite  v.  Hay  (1897),  72  L.  T. 
281. 

(«)  Seton  V.  Slade  (1802),  7  Ves. 
265 ;  Fowle  v.  Freeman  (1804),  9  Ves. 
351 ;  iMythoarp  v.  BryaiU  (1836),  2 
Bing.  N.  C.  735. 

(t)  Ofjilvie  V.  Foljamhe  (1817),  3 
Mer.  53. 

(tt)  Propert  v.  Parker  (1830),1  Euss. 
&  M.  625  ;  Bleakhy  v.  Smith  (1840), 
11  Sim.  150.  Cy.  Stokes  v.  Moore 
(1786),  1  Cox,  219. 


? 


[v)  Selhy  V.  Selhy  (1817),  3  Mer.  2. 

(x)  Ei-ans  v.  Curtis  (1826),  2  C.  &  P. 
296. 

(y)  Cliiittn  V.  Cooke  (1802),  1  Sch. 
&  Lef.  22;  Heard  v.  PilUy  (1869),  4 
Ch.  548.  Cy.,  as  to  authority  of 
auctioneer,  ^7mii«r«0N  v.  Heelis  (1809), 
2  Taunt,  p.  48. 

(2)  Smith  V.  Webster  (1876),  3 
Ch.  D.  49. 

(a)  Potter  v.  Peters  (1895),  72  L.  T. 
624. 

(b)  Jones  v.  Victoria  Craving  Dock 
Co.  (1877),  2  a  B.  D.  314. 

(c)  Charleioood  v.  Duke  of  Bedford 
(1738),  1  Atk.  497. 
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not  to  be  sufficient  evidence  of  an  agreement  between  the  lord 
and  the  tenant. 

An  agreement  may,  like  a  deed,  be  made  as  an  escrow,  and,  Escrow, 
although  the  lessor  has  signed  it,  he  will  not  be  bound  if  a 
condition,   upon  which    the    entering   into    the   agreement    is 
dependent,  is  not  fulfilled  {d). 


(ii)  Part  Performance. 

Specific  performance  will  be  enforced  (e)  of  parol  agreements  Parol 
for  leases  of  any  interest  in  land  when  such  agreements  have  ^"^^"^^^  ^ 
been  partly  performed  (/),  provided  the  following  requisites 
exist: — (i)  The  agreement  must  be  certain  and  definite  in  its 
terms  (9),  complete  (A),  and  final  (t),  and  also  of  such  a  nature 
that,  if  it  had  been  in  writing,  the  Court  would  have  had  juris- 
diction to  enforce  it  specifically  (A:).  •  (ii)  It  must  have  been 
made  by  a  person  having  power  to  grant  the  lease  (I).  A  parol 
agreement  by  a  tenant  for  life  with  power  of  leasing  will  not 
be  enforced  against  the  remainderman  on  the  ground  of  part 
performance  in  the  lifetime  of  the  tenant  for  life  only  (m)^ 
(iii)  It  must  either  be  admitted  or  be  clearly  proved  (n). 

The  Court  is  bound  to  consider,  first,  whether  there  was  a 
parol  agreement  of  such  a  nature  as  to  be  specifically  enforce^ 
able ;  secondly,  if  so,  whether  there  has  been  part  performance 
of  it:  and  then,  if  there  has  been  part  performance,  it  is  the 
dnty  of  the  Court  to  act  upon  the  established  principle,  and  to 
decree  performance  of  the  contract  (o). 


{(T)  PiUtle  V.  Hornihrooh,  [1897]  I 
Ch.  25. 

{()  County  Courts  have  jurisdiction 
to  enforce  specific  performance  where 
the  yalue  of  the  property  does  not 
exceed  600?.:  County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  s.  67  (4). 

(/)  Lester  v.  Foxcroft  (1701), 
Colles,  P.  C.  108;  2  Wh.  &  Tud.  L.  C. 
Tth  ed.  p.  460. 

to)  Cooth  V.  Jackson  (1861),  6  Ves. 
p.  38. 

ik)  See  Thjnne  v.  Qhngall  (1848), 
2  il.  L.  Cas.  131,  158;  Bichards  v. 
Xvrth  London  liy.  Co,  (1871),  20 
W.R.  194;  Bretd  v.  Neueux  (1878), 
39  L.  T.  257 ;  Faulkner  v.  Llewellin 
(1862),  31  L.  J.  Ch.  549 ;  Price  v. 
Hdmhury  (1863),  32  Beav.  p.  459  ; 
Phillips  V.  Alderton  (1875),  24  W.  R.  8. 


(0  Supra,  p.  102. 

\k)  See  Fry  on  Spec.  Perf.,  4th  ed^ 
p.  256. 

(0  See  Phillips  v.  Edwards  (1864), 
33  Beay.  440. 

(m)  Trotman  v.  Flesher  (1861),  a 
Giff.  1 ;  and  see  supra,  p.  55. 

{n)  Mortal  v.  Lyons  (1858),  8  Ir^ 
Ch.  Eep.  112.  See  Pilling  v.  Armi-i 
tage  (1806),  12  Ves.  78;  Reynolds  v. 
Waring  (1831),  1  Yo.  346;  Morphett 
V.  Jones  (1818),  1  Swanst.  172.  If  a 
parol  agreement  is  admitted  by  the 
defendant,  and  he  does  not  insist  on 
the  statute,  the  Court  will  decree 
specific  performance:  Guuter  v^ 
Halsey  (1739),  2  Amb.  586. 

(o)  Per  Lord  Cran worth,  L.O.,  iu 
Nunn  V.  Fabian  (1865),  L.  E.  1  Ch, 
35,  at  p.  39.     The  doctrine  of  part 
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Acts  of  part 
performance. 


Entry  into 
possession  and 
expenditure. 


Payment 
of  rent  at 
increased 
rate. 


Ezpenditare 
in  pursuance 
of  parol 
agreement. 


To  operate  as  a  part  performance,  an  act  mast  have  been  done 
uneqaivocally,  referable  to  some  sach  agreement  as  the  agree- 
ment alleged,  and  consistent  with  that  agreement  (p) ;  of  such  a 
nature,  indeed,  that,  if  stated,  it  would  of  itself  imply  the  exist- 
ence of  some  agreement ;  and  then  parol  evidence  is  admitted  to 
show  what  the  agreement  was  (q).  The  following  circumstances 
have  been  held  to  amount  to  part  performance : — 

(i)  Where,  under  a  parol  agreement  for  a  lease,  and  with 
distinct  reference  to  such  agreement,  a  person  has  entered  into 
possession  of  property  (r) ;  and  especially  where,  in  pursuance  of 
the  agreement,  he  has  expended  money  in  improvements  («), 
with  the  acquiescence  of  the  landlord  (t). 

(ii)  Where,  under  a  parol  agreement  by  a  landlord  to  grant  to 
a  tenant  in  possession  a  lease  for  a  term  of  years  at  an  increased 
rent,  the  tenant  has  paid  rent  at  the  increased  rate  (n).  But  pay- 
ment of  rent  in  advance  by  a  person  who  has  verbally  agreed  to 
take  a  lease,  but  has  not  gone  into  possession,  is  not  an  act  of 
part  performance  sufficient  to  take  the  case  out  of  the  statute  (x). 

(iii)  Where  a  person  who  is  already  in  possession  of  property 
as  tenant  expends  money  in  alterations  in  pursuance  of  a  parol 
agreement  for  a  new  lease  (^),  the  alterations  being  such  as  he 


performance  is  not  confined  to  ques- 
tions relating  to  land:  Maddison  v. 
AlderBon  (1883),  8  App,  Gas.  p.  474 ; 
McManxiS  v.  Cooke  (1887),  35  Ch.  D. 
pp.  690,  691.  Cf,  Britain  v.  Bossiter 
(1879),  11  a  B.  D.  123;  Fry  on 
Spec.  Perf.,  4tli  ed.  p.  262. 

(/>)  Ex  parte  Hwtper  (1815),  19 
Ves.  p.  479 ;  Morphett  v.  Jofies  (1818), 
1  Swanst.  p.  181 ;  Maddison  v.  Alder- 
son,  ubi  suprOf  at  p.  479. 

(q)  Per  Grant,  M.R.,  in  Frame  v. 
Dawson  (1807),  14  Ves.  p.  387. 

(r)  MorpJiett  v.  Jones  (1818),  1 
Swanst.  172;  Fain  v.  Coombs  (1857), 
1  De  G.  &  J.  34.  See  Whitbread  v. 
Brockhurst  (1784),  1  Br.  0.  C.  p.  409, 
and  Cole  v.  White ,  there  cited ;  Tri7/« 
V.  Stradling  (1797),  3  Ves.  p.  381; 
Boardmaii  v.  Mostyn  (1801),  6  Ves. 
p.  470;  Kine  v.  Bal/e  (1813),  2  Ball 
&  B.  343,  348 ;  IViison  v.  W.  Hartle- 
jwd  By,  Co.  (1864),  2  D.  J.  &  S. 
p.  485.  Cf,  Tofield  v.  Boberts  (1904), 
10  T.  L.  B.  437. 

(«)  Gregory  v.  Miyhell  (1811),  18 
Ves.  328;  Mtmdy  v.  JolJiffe  (1839), 
5  My.  &  C.  167 ;  Farrall  v.  Daven- 


port  (1861),  3  Giff.  363;  Beddin  v. 
Jarman  (1867),  16  L.  T.  449.  See 
Surcome  v.  Pinniger  (1853),  3  D.  M. 
&  G.  571 ;  Sliillibeer  v.  Jarvis  (1856), 
8  D.  M.  &  G.  79 ;  Phillips  v.  Aldfr- 
ton  (1875),  24  W.  R.  8. 

(t)  See  Dann  v.  Spurrier  (1802),  7 
Ves.  p.  236;  Bamsden  v.  Dyson 
(1866),  K  R  1  H.  L.  129;  Plimmer 
V.  Mayor,  <&c.  of  Wellington  (1884),  9 
App.  Oa8.699 ;  CivU  Service  &c,  Assoc, 
V.  Whiteman  (1899),  68  L.  J.  Ch.  484. 

(v)  Nunn  v.  Fabian  (1865),  L.  R 
1  Ch.  35 ;  Williams  y,  Evans  (1875), 
L.  R.  19  Eq.  p.  657 ;  Connor  v.  Fitz- 
gerald (1883),  11  L.  R  (Ir.)  106; 
Humphreys  v.  Green  (1882),  10  Q.  B.  D. 
148,  156;  Miller  and  Aldirorth  v. 
Sharp,  [1899]  1  Ch.  622;  but  see 
per  Brett,  L.J.,  in  Humphreys  r. 
Green,  at  p.  160.  See  Wills  v. 
Stradling  (1797),  3  Ves.  378,  382. 

(x)  Thnrsby  y,  Eccles  (1900),  70 
L.  J.  a  B.  91. 

iy)  Sutherland  v.  Briggs  (1841),  1 
Hare,  26.  See  Wills  v.  Stradling, 
supra. 
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would  not  have  been  liable  to  make  if  there  had  been  no  agree- 
ment (2:).  And  it  is  the  same  if  the  expenditure  is  made  by  a 
sablessee  of  the  tenant  with  the  knowledge  and  approval  of  the 
landlord  (a).  But  the  making  of  alterations  by  the  intended 
landlord  is  not  a  sufficient  part  performance  to  take  the  case  out 
of  the  statute  (b). 

(iv)  Ordinarily  the  retention  of  possession  by  a  tenant  is  not   4.  Under 
in  itself  a  sufficient  part  performance  of  a  parol  agreement  {c) ;  cimgtance* 
but  under  special  circumstances   it   may  have   this   effect,   as  ™ere  reten- 
where  it  is  referable  only  to  a  contract  for  renewal  {d),  or  where,  possession, 
possession  having  been  taken  before  a  parol  contract  for  a  lease, 
the  continuance  of  possession  after  the  contract  is  unequivocally 
referable  to  the  contract  (e). 


(3)  BioHTS  OF  Intended  Lessee. 

By  agreeing  to  grant  a  lease  the  intended  lessor  impliedly  Right  to 
undertakes  that  he  has  title  to  grant  it ;  and  if  he  has  not  such  f^Jlfj^^e^^ 
title  at  the  time  when  the  lease  ought  to  be  granted  (/).  he  is 
liable  to  an  action  at  the  suit  of  the  intended  lessee  (g).    A  lessee 
is  a  purchaser  pi'o  tanto,  and,  apart  from  statutory  restriction,  is 
entitled  to  call  upon  the  lessor  for  an  inspection  of  his  title  {h). 

It  is  provided,  however,  by  the  Vendor  and  Purchaser  Act,  statutory 
1874  (t),  that,  subject  to  any  stipulation  to  the  contrary  in  the  onright?'^^ 
contract,  under  a  contract  to  grant  a  term  of  years,  whether  to 
be  derived  out  of  a  freehold  or  leasehold  estate,  the  intended 
lessee  shall  not  be  entitled  to  call  for  the  title  to  the  freehold  (A). 


(i)  See  FTame  v.  Dawson  (1807),  14 
Ve&  386. 

(a)  WiUtams  v.  Evans  (1875),  L.  B. 
19  Bq.  547. 

(6)  Whittick  V.  Mozley  (1883),  C.  & 
E.86. 

(f)  Wilh  V.  StracUing  (1797),  3  Ves. 
pp.  381,  382;  Brennan  v.  Bolton 
11842),  2  Dr.  &  War.  349;  per  Bag- 
gsUay,  L.J.,  in  Alderson  v.  Maddison 
(1881),  7  Q.  B.  D.  p.  178 ;  Re  National 
iiarings  Bank  Association^  Brady* s 
Oue  (1^67),  15  W.  B.  753. 

[d)  Doicell  V.  Dew  (1842),  1  Y.  & 
G.  C.  C.  345. 

(e)  Hodson  v.  Heuland,  [1896]  2  Cli. 
428.  See,  too.  White  v.  Whitewood 
(1897),  13  T.  L.  B.  409. 

(/)  De  Medina  v.  Norman  (1842), 
9  M.  &  W.  820.     Of.  Beeves  v.  Oill 

L.T. 


(1838),  1  Beav.  375. 

(a)  Stranks  v.  St.  John  (1867), 
L.  B.  2  C.  P.  376;  Hoare  v.  Chambers 
(1895),  11  T.  L.  B.  185;  Boper  v. 
Coomfies  (1827),  6  B.  &  C.  534 ;  Gwinim 
V.  Stone.  (1811),  3  Taunt.  433  (the 
marginal  note  to  this  case  is  in- 
correct) ;  explained  in  Stranks  v. 
St  JohUf  he,  cit,  p.  379.  See  Temple 
V.  Broion  (1815),  6  Taunt  60;  Fildes 
V.  Hooker  (1817),  2  Mer.  p.  427 ;  and 
as  to  an  agreement  for  an  underlease, 
see  Jackson  v.  Cor  bin  (1841),  8  M.  & 
W.  790 

(/»)  Sug.  V.  &  P.  14th  ed.  367, 
note;  Keechy,  Hall  (1118),  1  Dougl. 
21 ;  Purvis  v.  Bayer  (1821),  9  Price, 
488. 

(1)  37  &  38  Vict,  c  78. 

(k)  Sect.   2.     See  Jones  v.    Watts 
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Covenants. 


Underlease. 


It  has  also  been  enacted  by  the  Conveyancing  Act,  1881  (Z),  that 
''  on  a  contract  to  grant  a  lease  for  a  term  of  years  to  be  derived 
out  of  a  leasehold  interest,  with  a  leasehold  reversion,  the 
intended  lessee  shall  not  have  the  right  to  call  for  the  title  to 
that  reversion  "  {m).  But  the  last-mentioned  enactment  applies 
only  if  and  as  far  as  a  contrary  intention  is  not  expressed 
in  the  contract,  and  it  has  effect  subject  to  the  terms  of  the 
contract  (n). 

The  result  of  these  two  enactments  is  that,  subject  to  stipulation 
to  the  contrary,  an  intending  lessee  can  in  no  case  call  for  the 
title  to  the  freehold,  and,  if  he  is  about  to  take  a  lease  from  an 
intending  lessor  who  himself  holds  by  underlease,  he  cannot  call 
for  the  title  to  the  headlease  ;  but  an  intending  lessor,  who  holds 
by  lease,  whether  original  or  derivative,  must  show  his  own  lease 
and  deduce  the  title  thereto.  These  rules  do  not  prevent  the 
lessee  from  having  constructive  notice  of  his  lessor's  title,  and  in 
this  respect  he  is  in  the  same  position  as  he  would  have  been  in 
before  the  Act,  had  he  stipulated  not  to  inquire  into  the  title  (o). 
He  is  not  assisted  by  sect.  3  of  the  Conveyancing  Act,  1882  (p). 
Hence,  where  it  is  important  to  see  the  lessor*s  title,  the  above 
rules  must  be  expressly  or  impliedly  excluded.  The  rule  as  to 
calling  for  the  title  to  the  freehold  is  excluded  by  an  agreement 
by  the  freeholder  to  deliver  an  abstract  of  his  title  to  the  intending 
lessee  (q). 

If  an  agreement  for  a  lease  contains  no  stipulations  as  to 
covenants,  the  person  agreeing  to  take  the  lease  has  a  right  to  a 
lease  containing  only  usual  covenants  (r). 

An  intending  underlessee  should  examine  the  headlease  and 
see  that  the  proposed  sub-term  can  be  validly  granted.  If  the 
sub- term  agreed  for  exceeds  the  length  of  the  residue  of  the  head- 
term,  the  underlessee  cannot,  after  the  underlease  has  been 
actually  granted,  recover  compensation  («),  except  by  virtue  of 


(1890),  43  Ch.  D.  674,  where  it  was 
held  that  an  agreement  for  a  right  of 
wa}"^  during  a  lease  was  an  agreement 
^oYki  lease  of  land  within  the  meaning 
of  the  Act. 

(/)  44  &  45  Vict.  c.  41,  a  13  (1). 

(m)  Consider  Gosling  v.  Jf'oo//, 
[1893]  1  a  B.  at  p.  40. 

(w)  Sect.  13  (2). 

(o)  Patmun  v.  Harland  (1881),  17 
Ch.  I).  353,  358 ;  Moyridgt  v.  Clapp, 


[1892]  3  Ch.  382,  397. 

(/O  45&46  Vict.  c.  39. 

(7)  Re  Pursell  and  DeakiWa  Contract 
(1893),  W.N.  152. 

(r)  Prnj)€rt  v.  Parker  (1832),  3 
My.  &  K.  280.  As  to  what  coyenants 
are  **  usual,"  see  infra ,  p.  154. 

(«)  Besiey  v.  Brsley  (1878),  9CL  D. 
103;  Clayton  v.  Leech  (1889),  41 
Ch.  D.  103. 
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an  express  compensation  clause  (t),  A  sublessor,  who  has  cove- 
nanted to  do  his  utmost  to  procure  a  renewal  of  his  own  lease, 
must  pay  any  reasonable  sum  which  is  exacted  as  a  condition  of 
renewal,  or  he  will  commit  a  breach  of  the  covenant  {u). 

Where  a  lessee  who  is  prohibited  from  subletting  without 
consent  agrees  to  underlet,  the  intending  underlessee  can,  upon 
becoming  aware  of  the  prohibition,  repudiate  at  once,  and  is  not 
bound  to  wait  and  see  if  the  consent  of  the  lessor  can  be  obtained ; 
unless,  indeed,  at  the  time  of  repudiation  the  necessary  consent 
has  been  already  obtained  (x). 


(4)  Bbmedies  for  Breach  of  Agreement. 

The  common  law  remedy  for  breach  of  an  agreement  to  grant,  i.  Action  for 
or  to  accept,  a  lease  is  an  action  for  damages.  Where,  however,  ^*™*8^- 
u  person  who  has  contracted  to  grant  a  lease  fails  to  carry  out 
his  contract  in  consequence  of  a  defect  in  his  title,  he  is  not, 
generally,  liable  for  damages  consequential  on  the  intending 
lessee's  loss  of  his  contract,  even  though  the  defect  was  known 
to  the  lessor  at  the  time  when  he  entered  into  the  contract  (y). 
The  rnle  in  this  respect  applicable  to  sales  of  real  estate  applies 
also  to  leases  (2^).  But  if  the  intending  lessor  can  grant  the  lease, 
either  by  force  of  his  own  title,  or  by  force  of  the  interest  of 
others  whom  he  can  compel  to  join  in  the  lease,  and  wilfully 
fails  to  carry  out  his  contract,  he  is  liable  to  an  action  for 
damages  (a).  And  in  any  case  the  intending  lessee  can  recover 
l)ack  a  sum  he  may  have  paid  as  premium  (&),  or  in  repairing 


(Q  Palmer  v.  Johnson  (1884),  13 
a  B.  D.  351. 

(tt)  Simpson  v.  Clayton  (1838),  4 
Bing.  N.  C.  758. 

ir)  Forrer  v.  Nash  (1865),  35  Beav. 
167.  And  as  to  agreement  for 
imder-leases,  see  iw/ra,  Chap.  TV., 
fcect.  xiii.  (3). 

^  (v)  Bain  V.  Fothergill  (1874),  L.  R. 
"  il.  L.  158,  affirming  Flureau  v. 
TItornhiU  (1776),  2  W.  Bl.  1078,  and 
"verruling  Hopkins  v.  Grazehrook 
1826),  6  B.  &  C.  31,  and,  apparently, 
RnhiHitm  V.  Harman  (1848),  1  Ex. 
^5(K  See  article  in  27  Sol.  Joum. 
742. 

(«)  Giu  Light  and  Coke  Co,  v. 
Towte  (1887),  35  Ch.  D.  p.  543  ; 
HyamM.  Terry  (1881),  25  Sol.  Joum. 
371. 


•  (a)  WaTdv.Smith{\%22),  11  Piice, 
19;  Jaqiies  v.  Jff7/«r(1877),  6  Ch.  D. 
153.  Cf.  Day  v.  Singleton,  [1899]  2 
Ch.  320,  327,  where  it  was  held  that 
a  purchaser  of  leasehold  property, 
which  the  vendor  cannot  assign  with- 
out a  licence  from  his  lessor,  is 
entitled  to  damages  (beyond  the 
return  of  his  deposit  witn  interest 
and  expenses)  for  loss  of  his  bargain 
by  reason  of  the  vendor's  omission 
to  do  his  best  to  procure  the  licence. 
OixLinarily,  if  an  agreement  is  too 
uncertaiTi  for  speciHc  performance, 
it  is  too  uncertain  to  give  rise  to  a 
claim  for  damages:  Wooii  v.  Silcock 
(1884),  50  L.  T.  251  ;  but  see  Foster 
V.  Whteler  f  1888),  38  Ch.  D.  130. 

(h)  See  Wright  v.   Colls  (1849),  8 
C.  B.  150. 

I  2 
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the  premises  (c),  and  the  costs  to  which  he  has  been  put  (althongh 
not  yet  actaally  paid  (d) )  in  investigating  the  title  and  otherwise 
preparatory  to  the  grant  of  the  lease  (e). 

An  intending  lessor,  who  by  his  own  conduct  has  debarred 
himself  from  granting  a  lease  at  an  agreed  future  day,  is  con- 
sidered as  haying  committed  a  breach  of  his  agi-eement,  and  is 
liable  to  be  sued  before  that  day  arrives  (/). 

Instead  of  bringing  a  common  law  action  for  damages,  a  person 
aggrieved  by  a  breach  of  an  agreement  for  a  lease  for  years  or 
life  may  bring  an  action  in  the  Chancery  Division  of  the  High 
Court  of  Justice  (^),  or,  if  the  value  of  the  property  does  not 
exceed  5002.,  in  a  county  court  (h),  for  specific  performance  of 
the  agreement ;  and,  assuming  that  his  own  conduct  has  been 
irreproachable,  he  may  generally  count  upon  obtaining  that 
relief,  provided  the  agreement  either  is  evidenced  by  a  memo- 
randum in  writing,  sufficient  to  satisfy  the  Statute  of  Frauds  (i), 
or  has  been  partly  performed  (A:),  and  provided  further  that  the 
plaintiff  can  satisfy  the  Court  that  the  agreement  is  complete  (/), 
mutual  {in),  certain  (n)  as  to  its  substantial  parts  (o),  and  fair 
and  just  throughout  {p).  But  the  exercise  of  this  jurisdiction  is 
entirely  in  the  discretion  of  the  Court  (p),  and  it  will  not  in 
general  decree  specific  performance  of  an  agreement  for  a  term 
which  has  already  expired  by  effluxion  of  time  (q),  or  where  there 


(c)  Pulbrook  v.  Lawes  (1876),  1 
Q.  B.  D.  28^;  although  there  is  no 
sufficient  agreement  in  writing :  Ih, 

(d)  Richardson  v.    Ck(ueii   (1847), 

10  Q.  B.  756. 

(c)  Himelip  v.  Pad  wick  (1850),  6 
Ex.  615.  See  Dart's  V.  &  P.  6th  ed. 
p.  1076.  As  to  action  by  intending 
lessor,  see  CoUijia  v.  WiUmott  (1864), 

11  L.  T.  340. 

(/)  Ford  V.  Tiley  (1827),  6  B.  &  C. 
325,  327. 

(ff)  Judicature  Act,  1873,  s.  34; 
c/.  Judicature  Act,  1875,  s.  11 ;  and 
see  R.  S.  C.  Ord.  49. 

(h)  County  Courts  Act,  1888,  s.  67. 

(t)  Supra,  p.  105. 

(k)  Sniira,  p.  111. 

(/)  See  Thyjine  v.  Ohnyall  (1848), 
2H.  L.  C.  131,  158. 

(m)  See  htfra,  p.  117. 

(n)  See  Price  v.  Griffith  (1851),  I 
D.  M.  &  G.  80 ;  Powell  v.  Lovegrot'e 
(1856),  8  D.  M.  &  G.  357 ;  Jeffery  v. 
Stephens  (1860),  8  W.  E.  427 ;  Oxford 


V.  Promnd  (1868),  L.E.  2  P.C.  136; 
Mai/or  of  Oxford  v.  Crotv  (1893),  69 
L.  T  228 

(o)  Parker  v.  Taswell  (1858),  2 
De  G.  &,  J.  559.  For  an  instance  of 
a  very  informal  agreement  which 
was  held  by  the  Court  of  Appeal  to 
be  capable  of  being  spedficaliY  en- 
forced, see  Zimhler  v.  AbraJMiMy 
[1903]  1  K.  B.  577. 

{p)  Per  Lord  Hardwicke,  C,  in 
Bnxton  v.  Lister  mA%\  3  Atk.  p.  886. 
Where  the  intending  lessor  is  entitled 
to  only  part  of  the  property,  specific 
performance  may  be  ordered  with 
an  abatement  of  rent:  Burrow  t. 
Scammell  (1881),  19  Ch.  D.  175; 
McKenzie  v.  Hesketh  (1877),  7  Ch.  1'. 
675.  A  building  agreement  can  be 
enforced  separately  as  the  various 
plots  are  built  on :  Wilkinson  v. 
Clements  (1872),  L.  B.  8  Ch.  96; 
Loiother  v.  Heaver  (1889),  41  Ch.  P. 
248. 

(q)  See    Walters  v.  Northern  Cwd 
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is  evidence  of  insolvency,  showing  that  the  plaintiff  is  not  in  a 
position  to  perform  the  covenants  contained  in  the  lease  (r). 
£nt  an  agreement  to  let  even  from  year  to  year  will,  in  a  proper 
case,  be  specifically  enforced  («).  And  so  may  an  agreement  for 
a  lease  of  an  undivided  moiety  of  mineral  property  {t).  An 
agreement  which  is  subject  to  a  condition  precedent  will  not  be 
enforced  till  the  condition  is  fulfilled  (it).  Where  the  condition 
involves  the  execution  of  repairs  by  the  lessor,  the  lessee  can 
resist  specific  performance  on  the  ground  of  their  non-execution, 
notwithstanding  that  he  has  taken  possession  (j;),  unless  the 
delay  amounts  to  acquiescence  (x). 

The  completeness  of  the  agreement  is,  as  a  general  rule,  to  be  Compiete- 
jndged  of  at  the  time  of  the  commencement  of  the  action  (y).  It  ^^^ 
must  be  completejn_ respect  of  parties,  subject-majter,  an(L.ftU 
other  essential  terms ;  it  must  be  completely  evidenced ;  and  it 
musTalso  be  complete  in  the  sense  that  it  is  a  concluded  contract. 
These  requisites  have  already  been  adverted  to  (2) ;  and  the  bar 
arising  from  incompleteness  may  be  further  illustrated  here  by 
reference  to  a  case  {a)  where  an  agreement  by  a  tenant  in  posses- 
sion for  a  new  tenancy  was  held  to  be  incomplete,  and  therefore 
unenforceable,  because  it  failed  to  fix  the  date  at  which  the  new 
tenancy  was  to  commence,  and  to  another  case  (b)  where  there 
was  a  parol  agreement  for  a  lease  for  three  lives,  which  was  incom- 
plete in  that  it  neither  named  the  lives,  nor  made  any  provision 
as  to  who  should  name  them. 

The  Court  will  not,  generally,  adjudge  specific  performance  of  Mutuality, 
an  agreement,  unless,  at  the  time  when  it  was  made,  it  was 


Miniuy  Co,  (1855),  5  D.  M.  &  G. 
6*29, 638 ;  De  Brasaac  v.  Martyn  (1 863), 
IIW.E.  1020. 

(r)  A«i/e  V.  Mackenzie  (1837),  1 
Keen,  474,  485.  As  to  ante-dating  a 
lease  made  under  a  judgment  for 
^ecific  performance,  see  Mcllroy  v. 
Traill,  [1898]  1  I.  R.  459. 
^  (t)  Levtr  V.  Kojfier,  [1901]  1  Ch. 
543,  547,  in  which  case  Clayton  v. 
lUiuyicorih  (1853),  10  Hare,  451, 
W8«  considered  and  explained. 
.  (0 porter v.P«irc«, [1 900]  iCh.  341, 
in  which  case  Farwell,  J.,  discussed 
umI  explained  a  seeming  dictum  to 
^  contrary  of  Knight-Bruce,  L.J., 
in  I^rice  V.  Orijfithf  supra,  and  relied 
to  some  extent  upon  Uurroio  y. 
Scantmdl,  ntpra. 


{u)  Abbot  V.  Bhir  (1860),  8  W.  E. 
672;  Modltu  v.  Snowball  (1861),  4 
D.  F.  &  J.  143 ;  Williams  v.  Brisco 
(1882),  22  Ch.  D.  441. 

(u;)  Lamare  v.  DixMi  (1873),  L.  R. 
6  H.  L.  414.  As  to  the  effect  of 
delay,  see  Nash  v.  Cochrane  (1639), 
3  Jur.  973 ;  Powis  v.  Lord  Dynevor 
(1877),  35  L.  T.  940;  Shepheard  v. 
Walker  (1875),  L.  R.  20  Eq.  659; 
ffnxham  v.  Llewellyn  (iSl 3),  21  W.  R. 
570,  766,  and  infra,  p.  120. 

{y)  Fr}'  on  Spec.  Perf.  4th  ed. 
p.  143. 

(z)  Sujtruy  pp.  103,  105  et  seq, 

{a)  Lord  Ormond  v.  Anderson 
(1813),  2  Ball.  &B.  363. 

(6)  Wheeler  V.  D'Esterre  (1814),  2 
Dow,  359. 
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mutual,  that  is  to  say,  was  an  agreement  which  either  of  the 
parties  might  have  enforced  against  the  other  party  (c).  Accord- 
ingly, an  infant  cannot  enforce  performance  of  an  agreement  for 
a  lease,  for  it  could  not  be  enforced  against  him  (d) ;  a  tenant  in 
tail,  not  being  bound  by  a  contract  entered  into  by  a  former 
tenant  for  life  in  excess  of  his  powers,  cannot  enforce  it  (e) ;  and 
a  purchaser  may  repudiate  a  contract  on  discovering  that,  at  the 
time  of  the  contract,  the  vendor  had  no  title  (/).  But  the  original 
want  of  mutuality  may  be  waived  by  such  a  purchaser's  subsequent 
conduct  (/)  ;  and  a  party  who  has  not  signed  a  contract  falling 
within  the  Statute  of  Frauds  may  enforce  it  against  a  party  who 
has  signed  it,  for  by  suing  he  makes  the  remedy  mutual  (c/). 
Such  a  one-sided  contract  as  a  lessor's  covenant  to  renew  a  lease 
at  the  request  of  the  lessees  (g)  is  really  a  conditional  contract, 
which,  upon  the  request  being  duly  made,  becomes  absolute  and 
mutual. 

An  agreement  must,  in  order  to  be  specifically  enforced,  be 
certain  and  defined  (/<).  Where  an  intending  lessee  agreed  to 
take  a  lease  of  a  house  if  the  house  was  put  into  thorough  repair 
and  the  drawing-rooms  ''  handsomely  decorated  according  to  the 
present  style,"  it  was  held  that  the  agreement  was  too  uncertain 
for  specific  performance  to  be  ordered  (i) ;  but  the  decision  appears 
to  be  exceptional,  and  an  agreement  under  which  the  lessor  is  to 
put  the  house  in  decorative  repair  (k),  or  under  which  the  lessee 
is  ''  to  do  all  painting,  papering,  repairing,  decorating,  &c.,  during 
the  term"({),  has  been  specifically  enforced,  with  an  inquiry  in 
the  former  case  whether  the  agreement  as  to  repair  had  been 
performed  (A;).  It  is  sufficient  if  the  agreement  is  substantially 
certain.  Where  an  intending  tenant  agreed  to  do  certain  specified 
works  and  ^'  other  works,"  the  whole  estimated  to  cost  from  150/. 
to  2002.,  and  the  specified  works  would  evidently  nearly  cost  that 
sum,  it  was  held  that  the  fact  of  the  ''other  works  "  being  left 


(r)  Fry  on  Spec.  Perf.  4th  ed. 
p.  203. 

(d)  Fliijht  V.  Holland  (1828),  4 
Ru88.  at  p.  301 ;  Lttmley  v.  Jtai'tus- 
rro/t,  [1895]  1  Q.  B.  683,  684. 

(«-)  hicketts  V.  Bell  (1847),  1 
De  G.  &  Sm.  335 ;  supra,  p.  56. 

(/)  Hvggart  v.  Scott  (1830),  1 
Ru88.  &.M.  293,  at  p.  295. 

(y)  See  Chesterjnan  v.  Maun  (1851), 
9  Ha.N2()6. 


(A)  See  per  Lord  Jjoughborougb  in 
Lifrd  Walpolf  v.  Lord  Orfoni  (1797), 
3  Ves.  at  p.  420;  also  Harnett  v. 
Tei/ding  (1805),  2  Sch.  &  L.  549. 

(f)  Taylor  v.  Portinyton  (1855),  7 
D.  M.  &  G.  328. 

{k}  Samtida  v.  Lanftml  (1862),  4 
Giff,  42. 

(/)  Dear  v.  Vtrity  (1869),  38 
li,  J.  Ch.  297,  aff.  p.  48a 
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undefined  was  not  a  sufficient  reason  for  refusing  specific  per- 
formance on  the  ground  of  uncertainty  (771).  But  the  Court  will 
not  order  performance  of  a  preliminary  building  agreement  in 
which  the  details  of  the  buildings  are  not  defined  (ti).  Where, 
however,  there  has  been  part  performance,  or  any  unfair  dealing 
on  the  part  of  the  party  raising  the  objection  of  uncertainty,  the 
Court  will  struggle  to  get  over  that  objection  (0). 

Specific  performance  will  not  be  granted  of  an  agreement  which  Hai-dship  and 
will  involve  great  hardship  (p)  to  either  of  the  parties  to  it.  ^^^«^^'^®^- 
Hence  specific  performance  has  been  refused  of  an  agreement  to 
take  a  lease  of  a  new  house  which  the  owner  agreed  to  finish,  but 
which  was  so  defectively  finished  that  it  was  likely  to  subject  the 
tenant  to  an  unreasonably  large  annual  outlay  in  order  to  fulfil 
the  provisions  of  the  covenant  to  repair  (g),  but  otherwise  where 
the  tenant  voluntarily  takes  the  house  in  a  bad  state  of  repair  (r). 
If  a  forfeiture  would  result  from  a  grant  of  the  lease,  the  Court 
will  not  order  specific  performance,  but  will  give  the  lessee  com- 
pensation («).  The  mere  possibility,  however,  that  a  forfeiture 
will  ensue  is  not  enough  (t).  On  grounds  of  hardship  and  unfair- 
ness, the  Court  will  not  enforce  a  performance  involving  a  breach 
of  trust,  as,  for  instance,  the  ultra  vires  granting  of  a  lease  by  a 
trustee  («). 

Further,  the  party  who  comes  for  a  specific  performance  must  piaintiffe 
come  with  perfect  propriety  of  conduct  (x). 

Accordingly,  where  a  contract  has  been  induced  by  fraud  or 
fraudulent  misrepresentation,  or  even  by  an  innocent  but  material 
misrepresentation,  on  the  part  of  the  plaintiff,  or  his  agent,  the 
Court  will  not  enforce  the  contract  (/y). 


coudjict. 


(m)  Baumann  v.  James  (1868),  3 
Cli.  508. 

(;i)  WW/  V.  Silcwk  (1884),  50 
LT.20I. 

(0)  See  Oxford  v.  Provand  (1868), 
L.  R.  2  P.  C.  135 ;  Hart  v.  Hart 
(1881),  18  Ch.  D.  at  p.  685 ;  Chattock 
V.  MuUtr  (1878),  I..  E.  8  Ch.  at 
p.  181. 

(p)  See  the  observations  of  Far- 
well,  J.,  in  Ilexttr  v.  Pearce,  [1900] 
1  Ch.  atpp.  345,  346,  and  of  Komer, 
Ii.J.,  in  Re  Highett  and  Bird^s  Con^ 
'wrf,  [1903]  1  Ch.  at  pp.  293,  294. 

(y)  TihMey  V.  Clarksmi  (1862),  30 
Beav.419. 

(r)  Cook  V.  Waiiyh  (1860),  2  GifE. 
201. 


(«)  See  Peacock  y.  Pensou  (1848V  1 1 
Beav.  355.  As  to  an  agreement  by  a 
copyholder  to  grant  leases  for  a 
longer  peiiod  than  is  authorized  hy 
custom,  see  Paxton  v.  Newton  (1854), 
2  Sm.  &  Giff.  437,  440. 

(0  See  Fi-y  on  Spec.  Perf.  4th  ed. 
p.  188  ;  //<-////*//  V.  Lumley  (1858),  3 
De  G.  &  J.  493. 

(m)  Harnett  v.  Yeildiny  (1805),  2 
Sen.  &  L.  549;  'Poison  v.  Sheard 
(1877),  5  Ch.  D.  19. 

(x)  Per  liord  Redesdale  in  Harnett 
V.  Yeildiny  (1805),  2  Sch.  &  L.  at 
p.  554. 

(y)  See,  e.<y.,  Mallens  v.  MiUcr 
(1882),  22  Ch.  D.  at  p.  199;  Fry  on 
Spec.  Perf.  4th  ed.,  Pai-t  III.,  Chai>f. 
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And  delay  on  the  part  of  the  plaintiff  may  result  in  the 
refusal  of  specific  performance  (2^)  ;  though  it  may  be  excused 
where  he  has  been  in  possession  under  the  contract  sought  to 
be  enforced  (a). 

Again,  a  material  mistake  in  connection  with  the  contract  may, 
if  occasioned  or  contributed  to  by  the  plaintiff,  or  his  agent,  (6)  be 
a  good  defence  to  an  action  for  specific  performance ;  and  so  may 
a  common  mistake  of  both  parties  with  respect  to  the  subject 
matter  of  the  contract  (e),  or  even  a  mistake  due  to  the  defendant 
or  his  agent  only  {d).  But  a  misunderstanding  by  one  of  the 
parties  of  the  legal  effect  of  a  contract  is  not  a  good  defence  (e). 

If  the  Court  finds  that  a  written  contract  has  been  entered 
into,  and  the  plaintiff  says :  *'  That  was  agreed  upon,  but  then 
there  were  other  terms  added,  or  certain  variations  made,"  the 
Court  holds  that,  in  such  a  case,  the  contract  is  not  in  the 
writing,  but  in  the  terms  which  are  verbally  stated  to  have  been 
the  agreement  between  the  parties,  and  therefore  refuses  to 
perform  such  an  agreement  specifically.  On  the  other  hand,  it 
is  quite  competent  for  the  defendant  to  set  up  a  parol  variation 
of  the  written  contract;  and  it  will  depend  on  the  particular 
circumstances  of  each  case  whether  that  is  to  defeat  the  plaintiff's 
title  to  have  a  specific  performance,  or  whether  the  Court  will 
perform  the  contract,  taking  care  that  the  subject  matter  of  this 
parol  agreement,  or  understanding,  is  also  carried  into  effect,  so 
that  all  parties  may  have  the  benefit  of  what  they  contracted 
for(/).  Thus,  where  an  intending  lessee  sought  specific  per- 
formance of  a  written  agreement  for  a  lease,  on  the  face  of  which 
he  was  to  pay  only  a  certain  yearly  rent,  the  defendant  (lessor) 


xiv.  and  xv.  The  Statute  of  Frauds 
does  not  prevent  the  proof  of  a 
fraud :  liochffovcuuld  v.  Jioustead, 
[1897]  1  Ch.  at  p.  206. 

(2)  E.(j.,  Levy  v.  Siogdoii,  [1898]  1 
Oh.  478 ;  [1899]  1  Ch.  5.  See,  too, 
the  cases  cited  anpra,  p.  117, 
note  (x). 

{(i)  MWb  v.  HaywoiHl  (1877),  6 
Ch.  D.  196,  at  p.  202  ;  Clarice  v.  Moore 
(1844),  1  Jo.  &  I^t.  at  p.  727. 

{h)  m.g,,  Denny  v.  Haitcock  (1870), 
L.  E.  6Ch.  ]. 

(c)  E,g,,  CfH^hrmie  v.  Wilh's  (1865), 
L.  K.  1  Ch.  58.  r/.  Scoit  v.  Cotdsoit, 
[1903]  1  Ch.  at  p.  455. 

{d)  E,*j,,  Miilim  V.  Freeman  (1837), 


2  Keen,  25,  34.  C/.  perJes8el,M.B., 
in  Jones  v.  Jfi miner  (1880),  14  Ch.  D. 
at  p.  592.  The  various  grounds  of 
defence  to  an  action  for  specific  per- 
formance are  discussed  at  lengtn  in 
Fry  on  Spec.  Perf.  4th  ed..  Part  III. 

(e)  Powell  V.  Smith  (1872),  L.  B. 
14  Eq.  85. 

(/)  Per  Lord  Cottenham  in  Lmitlun 
and  Birmingliam  Railnxty  Co,  v. 
Winter  ri840),  Cr.  &  Ph.  57,  at 
p.  61.  As  to  suing  for  rectification 
of  a  contract  and  specific  perform- 
ance of  the  contract  as  rectified, 
compare  Olleff  v.  Fisher  (1886),  34 
Ch.  1).  367,  \nth  May  v.  Piatt,  [1900] 
1  Ch.  616,  at  pp.  621,  622. 
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was  allowed  to  prove  a  verbal  agreement,  omitted  from  the 
writing,  that  the  plaintiff  should  pay  the  rent  clear  of  taxes  ((/). 

Bat  parol  evidence  is  not  admissible  to  prove  a  subsequent 
agreement  to  vary  the  terms  of  a  written  contract,  such  as  an 
agreement  for  a  mining  lease,  which  is  by  law  required  to  be  in 
writing,  although  it  may  be  admitted  to  prove  the  rescission  of 
such  a  contract  (h). 

Specific  performance  may  be  enforced  against  executors,  pro-   Specific 
vided  this  can  be  done  without  imposing  upon  them  personal  ^inst^**^^^ 

liability  (i).  executors. 

The  bankruptcy  of  a  person  who  has  contracted  to  grant,  or  to  The  effect  of 
accept,  a  lease  does  not,  of  itself,  put  an  end  to  the  contract.  ^°^^°P^<^y- 
The  trustee  in  bankruptcy  may  be  willing  to  enter  into  the 
covenants  which  the  bankrupt  would  have  had  to  enter  into  ;  and 
in  such  a  case  specific  performance  of  the  contract  may  pre- 
samably  be  enforced  {k).  On  the  analogy  of  the  authorities  on 
cases  between  vendors  and  purchasers  of  leaseholds  (Z),  it  is 
conceived  that,  where  a  person  who  has  contracted  to  gi'ant  a 
lease  becomes  bankrupt,  the  intended  lessee  may  insist  upon 
specific  performance,  if  he  be  content  to  waive  the  insertion  in 
the  lease  of  any  personal  covenant  on  the  part  of  the  trustee ; 
and  that,  where  a  person  who  has  contracted  to  take  a  lease 
becomes  bankrupt,  the  contract  cannot  be  specifically  enforced 
against  his  trustees  without  the  latter's  consent. 

By  Lord  Cairns'  Act  (21  &  22  Vict.  c.  27,  s.  2),  the  Court  of  Damages  iu 
Chancery  was  empowered,  where  a  plaintiff  had  a  case  for  j^ditionVo" 
specific  performance,  to  give  him  damages  either  in  addition  to  »P^ific 
or  in  substitution  for  specific  performance  (ni).  The  Act  has 
been  repealed  (n),  but  the  jurisdiction  conferred  by  it  was  not 
affected  by  the  repeal  (o),  and  is  now  vested  in  the  High  Court  of 


perfoniiauce. 


(</)  Joynes  v.  Statham  (1746),  3 
Atk.  387.  See,  too,  Wi ilia  ins  v.  Jones 
118«8),  36  W.  R.  573,  whore  evidence 
of  a  contemporaneous  parol  proviso, 
not  contradicting,  but  explaining,  a 
^tten  agreement  for  a  lease  was 
admitted. 

(A)  Vaey  v.  Rashleujh,  [1904]  1 
Ch.  634,  at  p.  636. 

(0  FhilHjts  V.  Everard  (1831),  5 
Sim.  102;  Stephens  v.  Hotham  (1855), 
1  K.  &  J.  571.  Cf,  Page  v.  Broom 
(18^0),  3  Beav.  36. 

(k)  Brooke  v.  Hewitt  (1796),  3  Ves. 
at  p.  255 ;  Fry  on  Spec.  Perf .  4th  ed. 


p.  415. 

(/)  Pearce  v.  Jiastahle's  Trustee  in 
Bankruptcy,  [1901]  2  Oh.  122  ;  IIolU*- 
way  V.  ior/c  (1877),  25  W.  R.  627. 

(m)  Lewers  v.  K.  of  Shaftesbury 
(1866),  2  Itki.  270;  barer y  v.  Parsell 
(1888),  39  Ch.  D.  p.  519.  See 
ProrUrr  v.  Bayle^f  (1889),  42  Ch.  D. 
390;  and  as  to  lien  of  lessee  for 
expenses  and  costs,  see  Middltton  v. 
Matfnay  (1864),  2  Hem.  &  M.  233. 

(«)  Stat.  Law  Rev.  Act,  1883  (46  & 
47  Vict.  c.  49). 

((>)  Sayers  v.  CoUiei'  (1884),  28 
Ch.  D.  103. 
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Specific 
performance 
distiDgaished 
from  other 
specific  relief. 


Justice  (p).  Apart,  however,  from  this  special  jurisdiction,  the 
High  Court  has,  under  the  Judicature  Act,  1879  (q),  power  to 
give  all  such  remedies  as  any  of  the  parties  may  be  entitled  to, 
and  it  may  consequently  award  damages  under  this  general 
power,  even  though  no  case  for  specific  performance  has  been 
made  out(r).  These  damages  will  be  for  breach  of  the  con- 
tract, as  though  the  action  had  been  for  damages  in  the  first 
instance  (s).  Nowadays  it  is  usual,  in  an  action  for  specific 
performance,  to  claim  damages  also. 

It  is  to  be  borne  in  mind  that  the  common  expression 
'^  specific  performance,"  as  applied  to  actions  known  by  that 
name,  presupposes  an  executory  agreement,  such,  for  instance, 
as  an  agreement  for  a  lease,  as  distinct  from  an  executed 
agreement,  such,  for  instance,  as  an  indenture  of  lease  (0- 
Accordingly,  the  remedy  of  specific  performance,  properly  so 
called,  must  not  be  confused  with  that  specific  relief  which  the 
Court  in  many  cases  gives  on  executed  contracts,  as  when,  for 
instance,  it  indirectly  enforces  the  observance  in  specie — according 
to  its  terms — of  some  covenant  in  a  lease,  by  means  of  an 
injunction  restraining  acts  in  contravention  of  it  (u). 


Where 
necessary. 


(5)  Stamps. 

A  written  offer  to  let,  assented  to  verbally,  is  admissible  in 
evidence  without  being  stamped  (x).  But,  where  a  verbal  proposal 
is  accepted  in  writing,  such  acceptance  must  be  stamped  (j/). 
A  mere  proposal  can  be  given  in  evidence  without  a  stamp  (2:). 


(p)  See  Judicatuie  Act,  1873, 
68.  16,  76.  As  to  giving  damages 
by  virtue  of  the  special  jurisdiction 
conferred  by  Lora  Cairns'  Act,  see 
White  V.  Boby  (1877),  26  W.  E.  133. 

(7)  See  sect.  24  (7),  also  sect.  16. 

(r)  Elmore  y.  Firie  (ISH'i),  57  L.  T. 
333;  Tamplhi  v.  James  (1880),  15 
C'h.  D.  p.  222. 

(s)  See  Bock  Portland  Cement  Co, 
V.  Wilson  (1882),  52  L.  J.  Ch.  214; 
Be  Northumberland  Avenue  Hotel  Co, 
(1885),  54L.  T.  76. 

(t)  See  per  Lord  Selbome  in  Wol^ 
I'erhajnpton,  etc..  Bail  way  Co,  v. 
London  d;  North  Western  Bail  way 
Co.  (1873),  L.  B.  16  Eq.  433,  at 
p.  439. 

(u)  See  Lane  v.  Newdiyate  (18()4), 
10  Yes.  192;   Biyby  v.  Great  Western 


Bailway  Co,  (18-16),  15  L.  J.  Ch.  266, 
271,  2  Ph.  44;  and  Fry  on  Spec. 
Perf.  4tli  ed.  p.  363.  C/.  FrtKfley  v. 
Earl  of  Lovelace  (1859),  Johns.  333, 
where  a  landlord  was  restrainecl  bj 
injunction  from  interfering  with  his 
tenant*8  exercise  of  sporting  rights 
pursuant  to  an  agreement  not  under 
seal,  pending  the  execution  of  a  legal 
grant  of  those  rights. 

(j-)  Edyar  y.  Blick  (1816),  1  Stark. 
464;    Drant    v.    Bnnun    (1825),     3 

B.  &  C.  665;  Lainy  v.  Smith  (1862), 
3  F.  &  F.  97.  See,  too,  Turner  v. 
Bower  (1828),  7  B.  &  C.  at  p.  62«. 

(t/)  Heyarty   v.    Milne    (1854),    14 

C.  B.  627. 

(z)  Hawkins  v.    Warre    (1825),   3 
B.  &  C.  690. 
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Minates  of  the  terms  of  letting,  signed  by  an  auctioneer,  must 
be  stamped  (a) ;  but,  if  not  signed,  it  seems  they  may  be  given 
in  evidence  without  a  stamp  (b).  Signature,  however,  is  not 
necessary  to  bring  a  document  within  the  phrase  in  the  Stamp 
Act  "  under  hand  only,"  and  an  agreement  approved  by  the 
solicitors  to  the  parties  but  not  signed,  which  has  been  treated 
as  an  agreement,  has  been  held  not  to  be  admissible  in  evidence 
without  a  stamp  (c).  Where  an  agreement  embodies  the  terms 
of  an  abandoned  lease,  it  is  sufficient  if  the  agreement  only  is 
stamped  (({))  but  otherwise  where  the  incorporated  lease  has 
been  operative  (e).  Where  there  is  an  agreement  in  writing, 
it  must  be  given  in  evidence ;  the  lessor  cannot  sue  for  use  and 
occnpation  generally  (/).  If  an  unstamped  agreement  has  been 
lost  parol  evidence  cannot  be  given  of  its  contents  (y). 

An  agreement  for  a  lease,  or  with  respect  to  the  letting  of  any  Aiuount  of 
lands,  tenements,  or  heritable  subjects  for  any  term  not  exceeding  ^"^^'  ^  ^ 
thirty -five  years  or  for  any  indefinite  term,  is  to  be  charged  with  i89i  (/*),  s.  '75. 
the  same  duty  as  if  it  were  an  actual  lease  made  for  the  term  Agreements 

1 01*  If^flflf^  Or 

and  consideration  mentioned  in  the  agreement  (t).  lauds,  &c-. 

A  lease  made  subsequently  to,  and  in  conformity  with  such  an  "j^f^t^-Tve^"^ 
agreement  duly  stamped,  is  to  be  charged  with   the  duty  of  years,  to  ije 
sixpence  only.     This  must  be  done  by  means  of  a  "  duty-paid  J^j^    ^ 
denoting  stamp"  under  sect.  11,  the  agreement,  stamped  with 
the  ad  valorem  lease  duty,  being  at  the  same  time  produced  for 
inspection. 

An  agreement  to  take  a  lease  signed  only  by  the  lessee  requires  Agreement  to 

take  le&fic 

no  more  than  a  sixpenny  stamp  (/c). 

Where  there  is  a  counterpart  of  the  agreement,  the  part  Counterpart, 
signed  by  the  lessor  will  bear  the  ad  valorem  stamp,  and  the 
counterpart  either  the  same  stamp  or  five  shillings,  whichever 
is  the  less,  and  the  counterpart  does  not  require  a  denoting 
stamp  (/). 


(«)  RftmshotUmi  v.  Mortley  (1814), 
2M.&S.445. 

(6)  BaiMhattvm  v.  Tunhridue  (1814), 
2M.&S.434.  ^         ^ 

W  Chadinck  v.  Clarke  (1845),  1 
C.  B.  700.  But  see  Doe  v.  PedigHj)h 
(1H30),  i  C.&V.  312;  Doe  Y.  Cart- 
^'ght  (1820),  3  B.  &  A.  326. 

(i)  Pturrt    V.    Cheslyji    (1835),    4 

A.  4  E.  225. 

,  (0  Tiiruer    v.    Power    (1828),     7 

B.  *  C.  625. 


(/)  Jirewer  v.  Palmer,  ^{imo),  3 
Esp.  213.  ^^j,"-- 

(g)  Smith  v.  Ileiileij  (1844),  1  Ph. 
391.  See  B.  v.  Castlt  Morton  (1820), 
3  B.  &  A.  588. 

(h)  54  &  55  Vict.  c.  39.  [ouahoir'' 

(i)  Li/ray  p.  176. 

(k)  Doe  V.  Wiggins  (1843),  4  Q.  B. 
367;  Glen  V.  Du7ujey  (1849),  4  Ex. 
61. 

(0  Sect.  72. 
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29  Car.  2,  c.  3, 
ss.  1,  2. 

Parol  leases 
to  be  leases  at 
will  only, 
with  certain 
exceptions. 


8  &  U  Vict, 
c.  lOfi,  8.  8. 

Leases  to  be 
by  deed. 


1 .  Ijeases  of 
land,  &c.,  to 
end  within 
three  years, 
and  reserving 
rent  equal  to 
two-thii^s  of 
full  value. 

Computation 
of  the  three 
years. 


SECT,  n.— LEASES  GENERALLY. 

a 

(1)  Statutory  Requisites. 

It  is  enacted  by  the  Statute  of  Fraads  that  (sect.  1)  all  leases 
of  any  messuages,  manors,  lands,  tenements,  or  hereditaments, 
made  by  parol,  and  not  put  in  writing  and  signed  by  the  parties 
making  the  same,  or  their  agents  thereunto  lawfully  authorized 
by  writing,  shall  have  the  force  and  effect  of  leases  at  will  only ; 
except  (sect.  2)  leases  not  exceeding  the  term  of  three  years  from 
the  making  thereof,  whereupon  the  rent  reserved  to  the  landlord, 
during  such  term,  shall  amount  unto  two  third  parts  at  the  least 
of  the  full  improved  value  of  the  thing  demised. 

Further,  it  is  enacted  by  the  Beal  Property  Act,  1845,  that  a 
lease,  required  by  law  to  be  in  writing,  of  any  tenements  or 
hereditaments,  made  after  the  first  day  of  October,  1845,  shall 
be  void  at  law,  unless  made  by  deed.  Signature  is  not  essential 
to  a  lease  by  deed,  such  a  lease  not  being  within  the  Statute  of 
Frauds  (m). 

The  practical  effect  of  these  statutory  provisions,  and  of  the 
decisions  upon  them,  may  be  stated  as  follows : — 

Leases  of  land,  and  other  corporeal  hereditaments,  for  a  term 
not  exceeding  three  years  from  the  time  of  making,  and  whereby 
there  is  reserved  to  the  landlord  a  rent  equal  to  two-third 
parts  at  least  of  the  full  improved  value  of  the  demised  premises, 
may  be  made  verbally  (n),  or  by  writing  not  under  seal. 

The  ^first  section  of  the  Statute  of  Frauds  applies  only  where 
the  tenancy,  if  good,  must  of  necessity  last  for  more  than  three 
years ;  if  at  the  time  of  the  agreement  the  tenancy  may  last  for 
less  than  three  years,  it  is  within  the  exception  of  the  second 
section  (o).  So  also  is  an  agreement  which  operates  as  an  actual 
demise  for  less  than  three  years,  although  coupled  with  an 
agreement  or  an  option  for  a  further  term(p).  The  contract  is 
divisible,  and  the  actual  demise,  being  within  the  exception  in 
sect.  2  of  the  Statute  of  Frauds,  will  be  valid  (q).  The  exception 
is  not  restricted  to  leases  commencing  from  the  day  of  making  (r) ; 


(m)  Avdine  v.  Whisaim  (1842),  4 
M.  &  Gr.  801;  Cherry  v.  Heming 
(1849),  4  Ex.  631. 

{tt)  But  verbal  leaees  do  not  confer 
the  light  to  sue  the  lessee  for  damages 
for  not  taking  possession.  See  Etige. 
V.  Strafford  (1831),  1  Cr.  &  J.  391, 
p.  397. 


(o)  Ex  iHxrU  Vuisey  (1882),  21 
Ch.  J).  442,  p.  458. 

(p)  Rollason  V.  Leon  (1861),  7  H.  & 
N.  73;  Handy.  Hall (1877),  2  JIx.  D. 

3dd. 

(7)  Hand  v.  Hall^  aupra. 
(r)  Jiyley  v.  Hicks  (1726),  I  Stra. 
651. 
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it  is  sufficient  that  they  expire  within  three  years  compated  from 
the  date  of  the  agreement  {a). 

Any  words  will  make  a  parol  lease  which  sufficiently  express  Parol  lease, 
the  intent.     ''Yon  shall  have  a  lease  of  my  lands  in  D.  for' 
twenty-one  years,  paying  therefor  ten   shillings  per  annum ; 
make  a  lease  in  writing  and  I  will  seal  it/'  was  good  before  the 
statute,  though  no  writing  made  (t). 

Leases  of  land  and  other  corporeal  hereditaments  for  a  term  2.  Leases  of 
which  will  not  expire  till  more  than  three  years  from  the  day  of  for  more  than 
making,  or  reserving  less  rent  than  two-third  parts  of  the  full  ^^'^  years 
improved  value  of  the  demised  premises,  must  be  made  by  deed,  less  rent  than 
Bnt  an  instrument  not  under  seal  purporting  to  demise  land  or  f^^j  y^J^*  ^^ 
other  corporeal  hereditaments  for  a  longer  term  than  three  years, 
or  reserving  a  rent  not  amounting  to  two-thirds  of  the  full 
improved  value,  though  void  as  a  lease,  will,  if  containing  the 
requisites  of  a  valid  agreement  (u))  be  construed  as  an  agree- 
ment for  a  lease  (x),  of  which   specific  performance  may  be 
enforced  (y) . 

It  was  formerly  considered  that  if  the  lessee  had  entered  and 
paid  rent  under  an  instrument  of  this  nature,  a  tenancy  from 
year  to  year  might  be  created  {z) ;  and  that  the  instrument  might 
indicate  the  terms  of  such  tenancy  (z).  At  the  present  day,  where 
possession  has  been  given  and  taken  under  an  agreement  for  a 
lease,  the  applicability  of  the  doctrine  of  Walsh  v.  Lonsdale  (a) 
to  the  particular  case  has  to  be  considered. 

Leases  of   rights   of   common  (fc),   rights  of   way,  tithes  (c),  3.  Leases  of 

incorporeal 
hereclita- 

(«)  Rawlins    v.    Turner   (1699),    1  (z)  Clayton   v.    Blakei/    (1798),    8    '"®'^^- 

Li  Eaym.  736.  T.  K.  3;  Doe  v.  Bell  (1793),  5  T.  R. 

(0  Maldmi'a  Case  (1586),  Cro.Eliz.  471 ;  Richardson  v.  Gifford  (1834),  1 

33.  A.  &  E.  52.     See  sHpra,  p.  94. 

(»)  Supra,  p.  108.  (a)  (1882),   21  Ch.  D.  9,  14;  dis- 

(r)  Tuley    v.   MoUett    (1864),     16  cussed  sitjmt,  p.  81.      Whether  the 

C.  B.  N.  S.  298 ;   Hayne  v.  Cammings  ground    of    decisiou   in    Fumess  v. 

(1864),  16  C.  B.  N.  S.  421 ;  Bond  v.  Bond  (1888),  4   T.   L.   B.   457,  was 

RMng  (1861),  1  B.  &  S.  371.     See  sound,  quctre. 

also  Cowen  v.   Phillips    (1863),    33  (h)  Sury  v.   Brown  (1623),  Thatch. 

Beav.  18.  99. 

0/)  Parker  v.  Taswell  (1858),  2  De  (c)  Swadliny  v.  Piers  (1622),  Ci-o. 

G.  &J.  559.  In  ZimbferY.AhraJiams,  Jac.  613;  Partridge  v.   Ball  (1697), 

[1903]  1  K.  B.  at  p.  581,  Vaughan  1    Ld.    Eaym.    136;     Gardiner    v. 

Williams,    L.J.,    referring    to    the  Williamson  (1831),  2  B.  &  Ad.  336, 

decision  in  Parker  v.  Taswell,  said:  338;  Bridgland  v.  Shapter  (1839),  5 

**I  feel  strongly  that  the  result  of  M.  &  W.  375.     But  it  seems  that  a 

Lord    Chelmsford's    decision    is    to  grant  of  tithes  to  the  owner  of  the 

neutralize  the  effect  of  the  statute  land  might  be  made  without  deed. 

8  &  9  Vict.  c.  106."  See  2  Roll.  Abr.  63,  pi.  17. 
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advowsons  (d),  a  several  fishery  («),  a  warren  (/),  rights  of  shooting 
or  sporting  (g),  or  other  incorporeal  hereditaments  (b)  can  at  law 
be  made  only  by  deed  (i),  unless  such  hereditaments  are  appur- 
tenant to  some  corporeal  hereditament,  in  which  case  they  will 
pass  under  a  demise,  even  by  parol,  of  such  corporeal  heredita- 
ment (A:),  though  nothing  is  said  about  them  at  the  time  of  the 
demise  (0-  An  instrument  not  under  seal  demising  land,  and 
also  pui-porting  to  demise  ]^  incorporeal  hereditaments,  is  not 
thereby  rendered  void  as  regards  the  land  (?»),  though,  where  the 
rent  reserved  is  an  entire  rent,  no  part  of  it  can  be  recovered  («)• 
But  after  the  incorporeal  hereditament — as  a  right  of  shooting — 
)ias  been  enjoyed  under  an  invalid  demise,  the  lessee  is  bound 
by  the  stipulations  of  the  demise  applicable  to  the  period  of  his 
enjoyment  (o).  \  , 


Exclusion  of 

extrinsic 

evidfince. 


(2)  In  what  Cases  Extrinsic  Evidence  is  Admissible. 

Where  the  contract  of  lease  is  reduced  into  writing,  it  is  pre- 
sumed that  the  writing  contains  all  the  terms  of  the  contract  (p); 
nnd,  in  the  absence  of  fraud,  mistake  (q),  or  surprise  (r),  verbal 


(d)  See  Crisp's  Case  (1589),  Cro. 
Eliz.  1 64 .  But  now  as  to  advowsons, 
«ee  supruy  p.  2. 

(e)  D.  of  Somerset  Y.F(H/wen(lS26)y 

5  B.  &  C.  875,  882. 

•(/)  Bro.  Abr.  tit  "  Lease,"  pi.  12. 
It  has  been  thought,  however,  that 
a  lease  of  a  warren  luith  the  land  (for 
loss  than  three  years)  might  be  good 
without  deed.     See  5  B.  &  C.  883. 

(g)  Bird  v.  Higginson  (1837),  2  A. 

6  E.  696 ;  6  A.  &  E.  824, 

[h)  Mnyfield  v.  Robinson  (1845),  7 
Q.  B.  486;  Saunders  v.  Owen  (1699), 
2  Salk.  467. 

(0  WoodY,  Leadbitter{\S4o)y  13 M. 
&  W.  838,  p.  842 ;  HewUns  v.  Shippam 
(1826),  5  B.  &  C.  221,  per  Bayley.  J., 
p.  229.  In  Lowe  v.  AdamSy  [1901]  2 
Ch.  5P8,  CoKons-Hai-dy,  J.,  said  (at 
p.  600),  **  Whether  WikhI  v.  Leadbitter 
is  still  good  law,  having  regard  to 
Walsh  V.  Lonsdale  [()  882)  21  Ch.  D.  9], 
is  very  doubtful.'*  Agi-eements  for 
]ettin&^  the  tolls  of  any  turnpike  i*oads, 
Higned  by  the  trustees  letting  such 
tolls,  or  anj'  two  of  them,  or  by  their 
clerk  or  treasurer,  and  the  lessee  and 
his  sureties,  are  valid,  notwithstand- 
ing the  same  may  not  be  by  deed  or 
under  seal.     See  3  Greo.  4,  c.  126, 


s.  57,  not  printed  now  among  the 
public  statutes  (53  &  54  Yict  c.  51, 
8.  3) ;  Markham  v.  Stanford  (1863), 
14  C.  B.  N.  S.  376. 

(k)  Skull  V.  Olenister  (1864),  16 
C.  B.  N.  S.  81,  102;  Dobbyn  v. 
Somers  (1860),  13  Ir.  C.  L.  R,  293; 
Bridifiand  v.  Shapter  (1839),  5  M.  & 
W.  375. 

(Z)  See  Btaudeley  v.  Brook  (1608), 
Cro.  Jac.  at  p.  190;  also  Daries  v. 
Jones  (right  of  tenant  to  fish  in 
stream)  (1902),  18  T.  L.  R.  367. 

(m)  Reg.  v.  Hochworthy  (1837),  7 
A.  &  E.  492. 

hi)  Gardiner  v.  Williamson  (1831), 
2  B.  &  Ad.  336,  338 ;  Bird  v.  Higgin- 
son  ( 1 835),  2  A.  &  E.  696.  Cf  Doe 
V.  Lhgd  (1800),  3  Esp.  78. 

(f/)  Aditms  V.  Clutttrbuck  (1883),  10 
Q.  B.  D.  403  (to  leave  a  good  breed- 
ing stock  of  game  upon  the  ground) ; 
Thomas  V.  Fredericks  (1847),  10  Q.  B. 
775  (to  compensate  tenants). 

(p)  But  an  anteoedent  agreement 
in  writing  may  control  the  lease 
granted  under  it.  See  Salaman  v. 
Glover  (1875),  L.  R.  20  Eq.  444. 

(7)  See  Garrard  v.  Fraukel  (1862), 
30  Beav.  445. 

(r)  See  Dart's  V.   &  P.    6th  ed. 
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or  other  extrinsic  evidence  is  not  in  general  admissible  to  contra- 
dict or  add  to  the  written  instrument  («).  If,  for  instance,  a 
certain  sum  is  specified  therein  as  the  annual  rent,  parol  evidence 
will  not  be  received  to  show  that  the  tenant  also  agreed  to  pay 
an  additional  yearly  sum  for  ground  rent(0.  So  also  parol 
evidence  is  not  admissible  to  show  what  premises  were  intended 
to  be  demised — ^provided  there  is  no  latent  ambiguity  {u) — or  to 
show  an  understanding  1)etween  the  parties  that  the  rent  should 
commence  from  a  later  date  than  that  named  in  the  agree- 
ment (a:);  and  where  the  lease  does  not  stipulate  that  the  rent 
is  to  be  a  net  rent  without  any  deduction,  verbal  evidence  is 
inadmissible  to  show  the  agreement  of  the  parties  that  it  should 
be  such  0/). 

In  the  following  cases,  however,  verbal  evidence  is  admitted  to  Exceptions, 
add  to  or  explain  instruments  of  lease : — 

In  order  to  arrive  at  the  true  effect  of  a  lease,  parol  evidence  i.  Condition 
is  admissible  of  the  state  of  the  premises  at  the  time  when  it  ^^  P">perty. 
was  granted,  and  of  the  mode  in  which  they  had  been  previously 
enjoyed  (z) ;  also  of  the  nature  and  surroundings  of  the  pro- 
perty at  the  date  of  the  lease  (a).  Such  evidence,  it  has  been 
said,  is  admissible  '*  to  show  the  condition  of  every  part  of  the 
property,  and  all  other  circumstances  necessary  to  place  the 
Court,  when  it  construes  an  instrument,  in  the  position  of  the 
parties  to  it,  so  as  to  enable  it  to  judge  of  the  meaning  of  the 
instrument"  (fc). 

In  the  case  of  agricultural  leases  the  parties  are  presumed  to  con-  2.  Custom. 
tract  with  reference  to  the  custom  of  the  country,  and  evidence 


Chap,  xviii.  sect.  7,  p.  1174,  for  the 
caaes  in  which  parol  evidence  is  ad- 
mitted on  these  grounds  as  a  defence 
to  an  action  for  specific  performance ; 
al»  Fry  on  Spec.  Perf.  4th  ed. 
pp.  336  et  aeq. 

^  (1)  See  WooUam  v.  Ilearn  (1802), 
'  Vea.  at  p.  2 1 8 ;  Omerofl  v.  Hard  man 
'1801),  5  Yes.  at  p.  730;  Bntrd  V. 
t'ortuue  (1861),  4  Macq.  H.  L.  p.  149 ; 
and  f/.  Martin  v.  Pycro/t  (1852),  2 
I^.  M.  &  G.  785. 

(0  PrnUm   v.   Merceau    (1779),    2 
W.BL1249. 

(tt)  Mtreg  V.  Ansell  (1771),  3  Wils. 
-'5;  Httpev.  Atkina  (1814),  1  Price, 
143;  Doe  v.  Webster  (1840),  12  A,  & 
E.  442;  Bart<m  v.  Dawes  (1850),  10- 
C.  B.  261. 


(x)  Ilenaon  v.  Coope  (1841),  3  Sc, 
N.  K.  48. 

(ly)  Rich  V.  Jackson  (1794),  4  Bro. 
C.  C.  514.     See  6  Ves.  334,  note  (c). 

(z)  Hail  V.  Lund  (1863),  1  H.  &  C. 
676.  See  Osborne  v.  Wise  (1837),  7 
C.  &  P.  761. 

(a)  Doe  y.  Burt  (llSl),  1  T.  R.  701  ; 
and  as  to  identifying  the  propertj'  by 
evidence  of  occupation,  see  Kerslake 
V.  irAiYc  (1819),  2  Stark.  508;  Pad- 
dock  V.  Findlay  (1830),  1  Cr.  &  J. 
90;  Magee  v.  Lavell  (1874),  L.  R.  9 
C.  P.  p.  114. 

(6)  Per  Lord  Wenslevdalein  Baird 
V.  Fortune  (1861),  4  Macq.  II.  L. 
p.  149 ;  quoted  by  Lord  Coleridge, 
CJ.,  in  Magee  v.  La  veil  (1874),  L.  JL<. 
9  C.  P.  p.  112. 


128 


THE  CONTRACT  OF  TENANCY.      [CHAP.  UI. 


3.  Latent 
ambigaity 


4.  Technical 
teriiiti. 


of  such  custom  is  admitted,  where  not  expressly  or  impliedly 
excluded  by  the  terms  of  the  lease  (c). 

Where  a  deed  or  instrument  seems  certain  and  without 
ambiguity,  for  anything  that  appears  upon  it,  but  there  is  some 
collateral  matter  outside  the  deed  or  instrument  which  produces 
an  ambiguity,  verbal  or  other  extrinsic  evidence  is  admissible  to 
explain  such  ambiguity  (d).  Thus  if  upon  the  words  of  a  lease 
of  a  right  of  way  it  is  uncertain  which  of  two  rights  of  way  is 
intended  to  be  demised,  parol  evidence  is  admissible  to  show 
which  was  intended  (e). 

Where  terms  are  used  which  are  known  and  understood  by  a 
particular  class  of  persons  in  a  certain  special  and  peculiar  sense, 
evidence  to  that  eflfect  is  admissible  (/).  Thus  verbal  evidence 
has  been  admitted  to  show  that  the  word  "  thousand,"  in  a  lease 
of  a  rabbit  warren,  by  local  usage  meant  1,200  (g) ;  also  that  the 
word  ''  level,"  in  a  mining  lease,  was  not  used  in  the  ordinary- 
sense  of  a  horizontal  level,  but  in  a  sense  peculiar  to  mines  (h). 
It  cannot,  however,  be  inferred  as  matter  of  law  that  words 
occurring  in  a  lease  are  used  by  the  parties  in  a  special  or 
technical  sense ;  it  is  a  question  for  a  jury  to  decide  in  what 
sense  the  words  are  used  in  each  case  (h).  Where  a  word  is 
defined  generally  by  Act  of  Parliament  to  mean  a  precise  quan- 
tity, or  a  precise  time,  the  parties  using  that  word  in  a  contract 
must  be  presumed  to  employ  it  in  the  sense  given  to  it  by  the 
Legislature,  unless  it  appears  from  other  parts  of  the  contract 
that  they  used  it  differently  (i)-  Thus,  on  the  change  of  the 
calendar,  saints'  days  in  leases  by  deed  were  reckoned  according 
to  the  new  style  {k) ;  though,  if  the  lease  was  not  by  deed,  this 
construction  was  not  enforced,  and  evidence  might  be  given  of 
the  intention  ot  the  parties  (/)• 


(c)  In/rOf  Chap.  TV.  sect  5  ;  Chap. 
Vn.  sect.  3.  See  In  re  Stroud  (1849), 
8  C.  B.  502,  531. 

(fl)  Bac.  Maxims,  Be^.  23.  See 
Coker  v.  Out/  (1801),  2  B.  &  P.  565; 
judgment  in  Doe  v.  IliaaxJcs  (1839), 
5  M.  &  W.  363,  369 ;  Magee  v.  Lareil 
(I874),L.IL9C.  P.  p.  114. 

(e)  Osborne  v.  TI7«e  (1837),  7 
C.  &  P.  761. 

(/)  Starkie  on  Evidence,  4th  ed. 
70 1';  Taylor  on  Evidence,  9tli  ed. 
Vol.  II.  p.  76;  Bh(/re  v.  WiUon 
(1842),  9  C.  &  F.  365. 


{(f)  Smith  V.  WUson  (1832),  3 
B.  &  Ad.  728. 

(h)  Clayton  v.  Oregson  (1836),  6 
N.  &  M.  694;  5  A.  &  E.  302. 

(0  See  per  Parke,  J.,  in  Smith  v. 
Wit  son  (1832),  3  B.  &  Ad.  p.  733. 

(k)  Doe  v.  Lea  (1809),  11  East, 
312  ;  Smith  v.  Walton  (1832),  8  Ring. 
235 

(0  Doe  V.  Hopkinaon  (1823),  3 
D.  &  By.  507  ;  Doe  v.  Bmaon  (1821), 
4  B.  &  A.  588.  Cf.  Hogg  v.  NonrU 
(1860),  2  F.  &  F.  246. 
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Parol  evidence  (m)  may  also  be  given  of  agreements  relating  5.  Ck>llaterai 
to  the  premises  demised  collateral  or  additional  to  those  contained  *^™®™^ 
in  the  written  lease,  provided  sach  additional  agreements  (1)  are 
not  inconsistent  with  the  terms  of  the  written  lease  (n),  (2)  do 
not  amount  to  an  agreement  for  an  interest  in  or  concerning  land 
within  sect  4  of  the  Statute  of  Fraads  (o),  and  (8)  are  required 
by  the  party  in  whose  favour  they  are  made,  as  a  condition  of 
his  granting  or  accepting  the  lease,  as  the  case  may  be. 

It  has  been  held  that  a  parol  promise  to  kill  down  rabbits  (p), 
to  put  the  premises  into  a  state  of  repair  (9),  or  to  pay  the  lessee 
a  sum  of  money  for  this  purpose  (r)  is  collateral  and  can  be 
enforced.  In  Angell  v.  Duke  a  parol  promise  by  the  intending 
lessor  to  do  certain  repairs  and  to  send  in  additional  furniture 
was  at  first  held  to  be  collateral  («),  but  was  subsequently 
rejected  on  the  ground  that  it  should  have  formed  part  of 
the  written  agreement  {t).     Provided,  however,  that  the  third 


(m)  Claims  under  collateral  parol 

agreements  are  frequently  made  after 

the  death  of    the  landlord  who  is 

alleged  to  have  entered  into  them. 

It  MS  heen  thought  that  under  such 

ciiCQmstances    the     uncorroborated 

eyidence  of  the  claimant  is  not  to  be 

tnuted.    See  judgment  of  Mellish, 

L.J.,  in  Erikine  y.    Adeane  (1873), 

L  B.  8  Ch.  p.  766 ;  Stevens  v.  Mor8(ni 

(1881),  26  Sol.  Joum.  25  ;  Be  Wynne, 

fineh  Y.WymU'Ftnck  (1883).  48  L.  T. 

p.  182.    But  in  Lawrence  v.  Eowley, 

27  Sol  Joura.  374,  Times,  April  4th, 

1883,  the  Court  of  Appeal  laid  it 

down  that   on  the   trial    before    a 

Judge  and  jury  of  an  action  upon 

sQch  a  claim  the  Judge  is  not  bound 

to  tell  the  jury  to  be  cautious  in 

act-ng    upon     the    unoorroborated 

eridoice  of  the  claimant,  although 

it  IB  usual  and  wise  for  him  to  do  so. 

(ft)  See  the  judgments  of  Pigott, 
B.,in  Morgan  v.  Griffith  (1871),  L.  B. 
6  Ex.  p.  73,  and  of  MelHsh,  L.J.,  in 
Ertkine  v.  Adeane  (1873),  L.  R.  8  CJh. 
^  766;  and  see  Flight  v.  Provident 
Amdatian  of  London  (1895),  11 
T.  L.  R.  391,  12  ih.  51,  and  De 
imdUe  ▼.  Guildford,  [1901]  2 
K.  B.  215,  223. 

(0)  AngeU  v.  Dvke  (1875),  L.  B.  10 
Q.  B,  at  pp.  1 77—1 79.  The  question 
whether  a  collateral  parol  agreement 
^  the  landlord   to  do  something 

L.T. 


during  the  whole  of  the  term  is  an 
agreement  not  to  be  performed  within 
a  year  within  sect.  4  of  the  Statute 
of  Frauds  was  raised  in  argument  in 
Erskine  v.  Adeane  (1873),  L.  K.  8  Oh. 
at  p.  764,  but  is  not  adverted  to  in  the 
juagments.  It  is  conceived  that  the 
principle  of  Donellan  v.  Bead  (1832), 
3  B.  &  Ad.  p.  906,  and  Cherry  v. 
Heming  (1849),  4  Ex.  631,  would 
apply :  and  that,  by  the  signature  or 
execution  of  the  lease  by  the  party 
in  favour  of  whom  the  agreement 
was  made,  such  agreement  would  be 
considered  to  have  been  entirely 
executed  on  one  side  within  the  year; 
though  see  Milsom  v.  Stafford  (1899), 
80  L.  T.  590.  As  to  an  oral  agree- 
ment suspending  a  written  agree- 
ment, see  Wallis  v.  LiUell  (1861),  11 
C.  B.  N.  S.  369. 

(  © )  Erskine  v.  Adeane  (1873),  L.  B. 
8  Ch.  756. 

(9)  Mann  v.  Nunn  (1874),  43 
L.  J.  0.  P.  241  (but  this  case  was 
questioned  by  Blackburn,  J.,  in 
Angell  v.  Duke  (1875),  32  L.  T.  320). 

(r)  Seayo  Y.  Dtane  (1828),  4  Bing. 
459.  In  this  case  the  landlord,  after 
the  tenant  had  done  the  repairs, 
made  a  further  promise  to  contribute 
to  them. 

(«)  (1875),  L.  B.  10  Q.  B.  174. 

(0  (1875),  32  L.  T.  320. 


K 


130 


THE  CONTRACT  OF  TENANCY.  [CHAP.  III. 


Misrepre- 
sentation. 


of  the  above  requisites  is  satisfied,  this  objection  does  not  seem 
to  apply  (t4). 

In  De  IjossaUe  v.  OuUdford  (v)  the  lease  did  not  express  the 
whole  of  the  terms  of  the  bargain  between  the  parties,  and  parol 
evidence  was  admitted  of  a  verbal  warranty  by  the  lessor  which 
was  collateral  to,  and  not  contradictory  of,  the  lease. 

Where  there  is  no  promise,  but  simply  a  representation  by  the 
lessor  with  respect  to  the  state  of  the  premises,  and  the  repre- 
sentation turns  out  to  be  untrue,  the  lessee  has  no  cause  of 
action  unless  it  was  made  fraudulently  (2?),  and  for  fraudulent 
misrepresentation  damages  can  be  obtained  only  once  (y). 


Lease,  how 
constituted. 


(3)  Form  and  Construction  op  Lease. 

No  special  form  of  words  is  necessary  to  constitute  a  lease  for 
years.  Whatever  words  are  sufficient  to  explain  the  intent  of  the 
parties  that  the  one  shall  divest  himself  of  the  possession  and  the 
other  come  into  the  exclusive  possession  for  a  determinate  time(r), 
such  words,  whether  they  run  in  the  form  of  a  licence  (a),  cove- 
nant (&),  or  agreement  (c),  are  of  themselves  sufficient,  and  will 
in  construction  of  law  amount  to  a  lease  for  years  as  effectually 
as  if  the  most  proper  and  pertinent  words  had  been  made  use  of 
for  that  purpose ;  for  a  lease  for  years  being  a  contract  for  the 
possession  and  profits  of  lands  on  the  one  side,  and  a  recompense 
of  rent,  or  other  income,  on  the  other,  if  the  words  made  use  of 
are  sufficient  to  prove  such  a  contract,  in  what  form  soever  they 
are  introduced,  or  however  variously  applicable,  the  law  calls  in 
the  intent  of  the  parties,  and  models  and  governs  the  words 
accordingly  (d). 


(m)  Ersldne  v.  Admne  (1873),  L.  B. 
8  Ch.  756. 

{v)  [1901]  2  K.  B.  215,  222,  C.  A. 

(jc)  Burtsell  v.  Bianchi  (1891),  65 
L.  T.  678;  Kennard  v.  Ashman 
(1894),  10  T.  L.  K.  213  (see  p.  447) ; 
fAmgmany.  Blount  (1896),  12T.L.  R. 
520  (doubted  in  De  Lassfdle  v.  (ritild- 
ford^  supra) ;  Green  v.  Symons  (1897), 
13  ib.  301. 

(v)  Clarl-e  v.  Yorke  (1882),  52 
L.  J.  Oh.  32. 

(z)  See  Morgan  v.  Bisaell  (1810),  3 
Taunt,  p.  67;  Doe  v.  Bies  (1832),  8 
Bing.  178;  Doe  v.  Dodd  (1833),  5 
B.  &  Ad.  p.  693 ;  Stratton  v.  Pettit 
(1855),  16  C.  B.  420. 


(a)  Doe  V.  Dodd  (1833),  5  B.  &  Ad. 
p.  694.  See  Hall  v.  Sebright  (1646), 
1  Mod.  14.  But  it  must  bo  clear  that 
the  possession  of  the  licensee  is  to 
be  exclusive :  Doe  v.  Wood  (1819),  2 
B.  &  A.  724   739. 

\h)  Whitlock  y'llorion  (1606),  Cro. 
Jac.  91.  See  Bight  v.  Thanms  (1763), 
3  Burr.  1441, 1446;  BichardsY,  Solry 
(1677),  2  Mod.  80;  Tisdale  v.  Ester 
(1611),  Hob.  34;  Drake  v.  Mundaif 
(1631),  Cro.  Car.  207 ;  Feiiny  v.  ChM 
(1814),  2  M.  &  S.  255,  257. 

(c)  Lovelock  v.  Franklyn  (1846),  8 
Q.  B.  371, 

(d)  Bac.  Abr.  (K.)  p.  817;  Dnr- 
bury  V.  Sandi/ord  (1899^  80  L.  T.  552. 
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form  of  lease. 


A  lease  may  be  made  by  a  correspondence,  in  which  one  party  By  corrc- 
offers  to  let  or  take  on  certain  terms  fully  and  definitely  stated,  sp<''»d®^°^- 
and  the  other  unconditionally  accepts  such  offer  {e). 

Leases  for  lives  of  corporeal  hereditaments,  if  not  made  by  a  Lease  for  life 
conveyance  operating  under  the    Statute  of   Uses,  or  in  pur- 
anance  of  a  power  to  lease,  must  formerly  have  been  perfected  by 
livery  of  seisin.     This  ceremony  is  not  now  requisite,  for  all  8&9Vict. 
corporeal  tenements  and  hereditaments  are,  as  regards  the  con-  ^'      '  '  "' 
yeyance  of  the  immediate  freehold  thereof,  deemed  to  lie  in  grant 
as  well  as  in  livery. 

The  ordinary  form  of  lease  by  deed  is  technically  said  to  con-  Ordinary 
sist  of  the  premises,  habendum,  reddendum,  and  covenants  (/). 

The  premises  contain  the  date,  names  and  descriptions  of  the  Premises, 
parties,  recitals,  consideration,  operative  words,  parcels,  and  the 
exceptions  and  reservations. 

The  date  of  a  deed  is  not  of  the  substance  of  the  deed ;  for  if  it  Date, 
has  no  date,  or  a  false  or  impossible  date,  yet  the  deed  is  good  {g). 
A  lease  by  deed  is  presumed  to  be  delivered  on  the  day  on 
which  it  bears  date  (It) ;  but  a  party  may  show  that  the  deed  was 
delivered  on  a  different  day,  and  in  that  case  it  takes  effect  from 
the  day  of  delivery,  and  not  from  the  day  of  the  date  (i). 

Bbcitals  are  not  usually  inserted  in  leases,  even  when  they  are  Recitals, 
made  in  pursuance  of  a  power  to  lease ;  the  practice  being  to  refer 
generally  to  the  power,  and  the  instrument  creating  it,  in  the 
operative  words.  Cases  may,  however,  occur  in  which  a  recital 
of  the  title  of  the  lessor  is  desirable  in  order  to  explain  special 
provisions  in  the  lease  (/c). 

The  consideration  expresses  the  recompense  to  be  rendered  by  Considera- 
the  lessee  for  the  use  of  the  demised  premises.  This  may  either  ^'**°' 
consist  of  the  payment  of  rent  and  performance  of  covenants, 
or  of  the  payment  of  a  sum  of  money  as  a  fine,  the  execution 
of  improvements  on  the  demised  premises,  or  in  fact  any  benefit 
conferred  on  the  lessor  either  by  the  lessee,  or  by  anyone  else  on 
his  behalf.     Where,  in  pursuance  of  an  agreement  for  a  lease,  a 


(<)  tltapman  v.  Bhick  (1838),  4 
Bine.  N.  C.  187.  See  Jones  v.  Iteij- 
>*^ds  (1S41),  1  a  B.  506. 

(/)  The  statutory  form  of  lease 
Riven  by  the  Leases  Act,  1845  (8  &  9 
Vict.  c.  124),  is  seldom,  if  ever,  used. 

ig)  OoddanVa  Case  (1584),  2  Rep. 
*t  p.  0  a. 

{h)  Hall  V.  Denh'gJi  (1600),   Cro. 


Eli;?.  773.  See  also  House  v.  Laxton 
(1602),  iL  890. 

(t)  Steele  v.  Mart  (1825),  4  B.  &  C. 
272,  279,  280. 

(/»•)  See,  for  instance,  the  foim  of 
lease  in  5  Dav.  Conv.  Part  I.  3rd  ed. 
p.  126.  Becitals  may  be  refen*ed  to 
to  show  what  premises  are  demised  : 
Doe  V.  Osborne  (1840),  4  Jur.  941. 
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lease  is  tendered  to  the  lessor  for  execution  in  which  the  con- 
sideration is  not  truly  stated,  the  lessor  is  not  bound  to  execute 
the  lease  (Z). 

The  operative  words  are  those  by  which  the  lessor  actually 
lets  the  premises  to  the  lessee.  The  term  generally  used  is 
'^  demise/'  but  any  words  clearly  indicating  an  intention  of 
making  a  present  demise  will  suffice  (m).  Under  the  word 
''  demise  "  there  is  implied  a  covenant  for  quiet  enjoyment  (n). 


Parcels. 


Falsa 
demojiftratiif. 


Description  of  the  Property  Leased. 

The  parcels  contain  a  description  of  the  property  intended  to 
be  let.  In  agricultural  leases  it  is  generally  sufficient  to  specify 
the  name  of  the  farm,  the  number  of  acres  it  contains,  and  the 
parish  and  county  in  which  it  is  situated.  In  leases  of  houses  in 
towns  it  is  usually  sufficient  to  mention  the  town,  street,  and 
number  of  the  house.  Where  the  identity  of  the  demised 
premises  can  be  perfectly  established  by  this  description,  other 
particulars  should  be  omitted,  since  questions  frequently  arise  as 
to  how  far  words  of  particular  explanation  qualify  words  of 
general  description  (o). 

Frequently  a  choice  has  to  be  made  between  dififerent  parts  of 
the  description.  The  rule  is  clearly  settled,  that  when  there  is  a 
sufficient  description  set  forth  of  premises  by  giving  the  particular 
name  of  a  close  or  otherwise,  a  false  demonstration — i.e.  an  incor- 
rect addition  to  the  description  inserted  only  for  the  purpose  of 
identifying  the  property — may  be  rejected ;  but  if  premises  are 
described  in  general  terms,  and  a  particular  description  is  added, 
the  latter  controls  the  former  (p). 

Thus  where  the  premises  are  ascertained  with  certainty  it  is 
permissible  to  reject  an  erroneous  measurement  (<;),  or  name(r), 


(/)  VonhoUm  v.  Knowles  (1844),  12 
M.  &  W.  602.  As  to  the  necessity  of 
(,'on'«ctly  stating  the  consideration 
imder  the  Stamp  Act,  1891,  see  infra, 
p.  178. 

(m)  Bac.  Abr.  (K.)  817;  supra, 
p.  130. 

(w)  Infra,  Chap.  IV.  sect.  10  (1). 

(o)  2  Piatt  on  Leases,  27.  See 
Doe  V.  Oalloway  (1833),  5  B.  &  Ad. 
43 ;  Dipie  v.  Nutley  (1853),  14  C.  B. 
122. 

{}))  See  per  Parke,  J.,  in  Doe  v. 
Gulhivay  (1833),  5  B,  &  Ad.  at  p.  51 : 


Morrell  v.  Fisher  (1849),  4  Ex. 
p.  604;  Shep.  Touch,  p.  247.  See 
Doe  V.  Qreathed  (1806),  8  East,  at 
pp.  103,  104 ;  Doe  v.  Jersey  (1818),  I 
J3.  &  A.  at  p.  558 ;  Cowen  v.  TmtfiU^ 
Lim,  (on  appeal),  [1899]  2  Ch,  309. 

(o)  Llewellyn  v.  E.  of  Jersey  (1843), 
11  M.  &  W.  183;  Manning  v.  Fitz- 
gerald (1859),  29  L.  J.  Ex.  24.  Of. 
Jack  V.  M'Intyre  (1845),  12  CI.  &  F. 
151. 

(r)  Rorke  v.  Ernngfon  (1S59),  7 
H.  L.  C.  p.  625. 
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or  number  («),  or  reference  to  the  occupation  (t),  or  other  erroneous 
description  (u).  Where  the  words  of  description  when  examined 
do  not  fit  any  psnrticular  property  with  accuracy,  and  if  there 
must  be  some  modification  of  them  in  order  to  place  a  sensible 
construction  on  the  instrument,  the  whole  instrument  must  be 
looked  at  fairly  in  order  to  see  what  are  the  leading  words  of 
description  and  what  is  the  subordinate  matter,  and  for  this 
purpose  evidence  of  extrinsic  facts  may  be  regarded  (x). 

On  the  other  hand,  where  there  is  property  in  respect  of  which 
all  the  facts  of  the  description  are  found  to  be  true,  so  that  the 
property  exactly  fits  the  description,  the  whole  of  that  property, 
and  nothing  more,  passes  (y).  Thus  where  a  farm  or  houses  are 
described  as  being  in  the  occupation  of  a  specified  person,  and 
only  a  part  is  in  his  occupation,  that  part  alone  will  pass  [z). 
So  where  they  are  described  as  being  in  a  particular  city  (a), 
parish  (b),  or  county  (c),  only  the  part  so  situated  will  pass.  And, 
in  accordance  with  the  rule  quoted  above,  the  same  principle 
applies  where  property  which  is  described  generally  in  the 
first  instance  is  particularised  by  a  specific  description  (d) ; 
where,  for  instance,  the  details  are  enumerated  either  in  the 
body  of  the  deed(e),  or  in  a  schedule  (/),  or  by  reference  to 
a  plan  (g).  In  such  cases  only  the  items  so  enumerated  will 
pass  (A). 

Where  property  is  described  by  reference  to  abuttals,  these  are  Abuttals. 
not  construed  strictly,  unless  a  strict  construction  increases  the 


(«)  Cowen  V.  Truefitt,  Lira,,  [1898] 
2Ch.5ol. 

(0  Wrottesley  \\  Adams  (1559), 
Howd.  p.  191 ;  Ooodtitle  v.  Southern 
(1813),  1  M.  &  S.  299 ;  Doe  v.  Gallo- 
way  (1833),  5  B.  &  Ad.  43 ;  Martyr 
▼.  Lawence  (1864),  2  D.  J.  &  S.  261. 

(«)  Cunningham  v.  Butler  (1861), 

(x)  Per  Lord  Selbome,  C,  in 
HardwicJc  v.  Uardwick  (1873),  L.  E. 
16  Eq.  168,  175.  See  Be  Bright- 
Mih  (1886),  31  Ch.  D.  314. 

(y)  Per  Erie,  C.J.,  in  [Vebba*  v. 
Sfan/ey  (1864),  16  C.  B.  N.  S.  p.  752. 

{z)JU  Seal,  [1894]  1  Ch.  316; 
^agee  v.  Ixivell  (1874),  L.  B.  9  C.  P. 
107;  Morrell  v.  Fisher  (1849),  4  Ex. 
591;  Dyne  v.  NtUlei/  (1853),  14  C.  B. 

(a)  Hall   V.    C(mhe8    (1592),   Oro. 


Eliz.  368 ;  DodclingUm's  Case  (1594), 
2  Sep.  32  b;  Doe  v.  Ch^eathed  (1806), 
8  East,  91. 

(b)  Pedley  v.  Dodds  (1866),  L.  R. 
2  Eq.  819;  Evans  v.  Angell  {\Hb%)y 
26  Beav.  202. 

(c)  Wehher  v.  Stanlei/y  supra. 

(d)  Doe  V.  Parkin  (1814),  5  Taunt. 
321. 

(e)  Griffiths  v.  re7isou  (1863),  9 
Jur.  N.  S.  385. 

(/)  Woody,  Bou'cliffeaSoiy  6  Ex. 
407 ;  Be  Craig  (1869),  Ii*.  E.  4  Eq. 
158. 

((f)  Barton  v.  Dawes  (1850),  10 
C.  B.  261.  As  to  the  construction  of 
a  deed  by  reference  to  a  plan,  see 
Lyle  V.  Bichards  (1866),  L.  E.  1  H.  L. 
222. 

(h)  But  see  Baker  v.  Bichardsou 
(1858),  6  W.  E.  663. 
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1.  "  Land." 


value  of  the  land,  and  it  was  an  indacement  to  the  lessee  that  he 
should  have  the  land  actually  described  (t). 

Whether  anything  is  or  is  not  parcel  of  the*  premises  demised 
is  a  question  of  fact  for  a  jury  (k).  A  lease  of  rooms  in  a  house, 
in  themselves  constituting  a  separate  dwelling,  includes  the 
outer  walls  of  the  house  so  far  as  they  solely  belong  to  the  rooms 
let ;  hence  the  lessor  or  another  tenant  is  not  entitled  to  place 
advertisement  boards  over  such  part  of  the  walls  (Z).  A  small 
strip  of  waste  land  between  the  demised  premises  and  an  adjacent 
high-road,  the  soil  of  the  land  and  the  road  being  in  the  lessor 
will  be  presumed  to  be  included  in  the  demise  {m) .  Land  enclosed 
by  the  lessee  is  deemed  to  be  enclosed  for  the  benefit  of  the 
lessor  (n).  In  some  cases  a  lease  may  operate  to  convey  to  the 
lessee  an  interest  in  the  soil  to  the  centre  of  all  roads  and 
streets  (o)  adjacent  to  the  demised  premises  (p) ;  but,  if  there  be 
any  presumption  to  that  eflfect,  it  is  capable  of  being  rebutted  by 
an  inference  to  the  contrary  arising  from  the  surrounding  circum- 
stances, regarded  in  connection  with  the  terms  of  the  lease  (9). 

In  framing  parcels  (?*),  the  following  particulars  should  be 
borne  in  mind : 

Land  has  been  said  to  mean  strictly  arable  land  (s)  ;  but  the 
term  comprehends  in  law  any  ground,  soil,  or  earth  whatsoever, 
as  meadows  (t),  pastures,  moors,  marshes,  and  heath  (n) ;  and 
vnll  prima  facie  include  all  buildings,  woods,  or  water  thereupon  (w), 
and  all  mines  and  minerals  thereunder  (x). 


(1)  Rol)€rt8Y.  A'rtrr(1809),  1  Taunt. 
495. 

{k)  Per  Biiller,  J.,  in  Ikte  v.  Burt 
(1787),  1  T.  K.  at  p.  704 ;  Lyle  v. 
Richards  (1866),  L.  R.  1  H.  L.  222. 
As  to  construing  a  lease  with  refer- 
ence to  the  state  of  facts  existing  at 
the  time  when  it  was  oxecutod,  con- 
sider CrUp  V.  Price  (1814),  5  Taunt. 
548,  where  it  was  held  that,  at  law, 
a  covenant  by  lessors  that  the  plain- 
tiff, the  lessee,  should  have  the  use 
of  an  intended  road,  when  made, 
could  not  bo  constnied  as  applying  to 
a  road  intended  at  the  time  of  the 
contract  for  the  lease,  but  made  and 
completed  before  iti*  execution  ;  but 
the  Court  added  *;  The  plaintiff  will 
be  relieved  in  equity." 

(/)  Carlisle  Cafe  Co.  v.  Mme  Bros. 
&  Co.  (1897),  46  W.  R.  107.  Though 
it  would  seem  that  the  user  of  them 


by  the  tenant  must  be  reasonable: 
Ihid. 

(w)  Jh>e  v.  Vmrsey  (1827),  7  B.  &  C 
304. 

(«)  KingsmiU  v.  Millard  (lS5o),  11 
Ex.  313. 

(o)  See  Be  White's  Charities,  [18981 
1  Ch.  659. 

(p)  Hodges  v.  Latorance  (1854). 
J.  P.  347.  See  TidweU  v.  Whitworih 
(1867),  L.  R.  2  C.  P.  p.  333,  and  case:^ 
there  cited. 

{q)  Mappin  Bros,  v.  Liberty  <fc  Co., 
[1903]  1  Ch.  118,  128. 

(r)  As  to  parcels  in  mining  leases, 
see  infra,  p.  200;  and  as  to  the  mean- 
ing of  "mines"  and  "minerals,** 
see  in/ray  pp.  196  and  199. 

(a)  Shep.  Touch.  91. 

(t)  Cooke  V.  Yates  (1827),  4  Bing.  90. 

(«)  Co.  Litt.  4  a. 

(x)  Neu'comen  v.  Coulson  (1877),  o 
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Under  the  word  water,  it  seems  that  a  right  of  fishing  will  2. "  Water." 
pass,  but  the  soil  will  not  pass  (y).    To  include  the  soil  under  the 
water  the  description  should  be  land  covered  with  water  (y)^    But 
under  the  word  pond  or  pool,  it  seems  that  the  soil  will  pass  (z). 

Farm  includes  the  farm-house,  farm  buildings,  and  the  lands  3.  "  Fann." 
thereunto  belonging,  or  therewith  used  (a) ;  and  may  also  com- 
prehend woodlands  (b). 

The  words/arwi m(7  buildings,  it  seems,  include  the  farm-house  (c) . 

Messuage  or  house  (the  terms  are  synonymous  (d))  may  com-  4.  "  Mes- 
prehend,  beside  the  house  and  buildings  adjoining,  a  courtyard,  ""hi^se."^ 
garden  (e),  and  orchard  belonging  to  the  same  (/),  and  the  stables 
and  other  outhouses  necessary  for  the  convenient  occupation  of 
the  house  (g). 

In  the  absence  of  any  context  modifying  the  popular  interpre- 
tation of  the  word  "  house,"  it  imports  the  physical  erection  as 
distinguished  from  the  interior  arrangement,  so  that  a  building 
containing  several  residential  flats  may  constitute  only  one 
"house"  within  the  meaning  of  a  covenant  not  to  erect  more 
than  a  specified  number  of  houses  on  a  plot  of  land  (h).  But 
where  a  lessee  has  covenanted  to  erect  **  no  more  than  one 
messuage  or  dwelling-house,"   the   context  may   be   such   as 


CL  D.  p.  143.  So  **  close  "  includes 
both  the  surface  and  the  subsoil : 
Coxy.  Glue  (1848),  5  C.  B.  p.  551. 
A  grant  of  a  **  warren"  in  general 
imports  a  grant  of  a  franchise  only : 
£.  Ifeauehamp  v.  Winn  (1873),  L.  E. 
6  H.  L.  223,  pp.  236,  238 ;  but  it 
seems  that,  by  a  lease  of  a  warren  in 
a  man's  own  ground,  in  the  absence 
of  any  context  showing  a  different 
intention,  the  land  itsoB  will  pass ; 
Co.  Litt.  5  b;  Shep.  Touch.  90; 
L.  B.  6  H.  L.  pp.  236,  237,  255. 
Under  a  lease  of  a  **  warren  of 
conies,"  the  land  will  not  pass: 
^.  Jkaiichamp  v.  Wi?in,  supra, 

(y)  Co.  Litt.  4  b. 

(2)  Co.  Litt.  5  b.  See  IL  v.  Old 
Almford  (1786),  1  T.  K.  35S. 

(a)  Shep.  Touch.  93. 

(b)  GoodtiUe  v.  Paul  {1160),  2  Bun-. 

1089;  Portman  v.  Mill  (1839),  3  Jur. 
356. 

^(c)  Co(^e  V.  Cholmandeley  (1858),  4 
Drew.  326. 

^(^  See   Doe  v.    Collins  (1788),  2 
T.  R.  502. 


(e)  Garden  v.  Tuck  (1588),  Cro. 
Eliz.  89;  Smith  v.  Martin  (1672),  2 
Wms.  Saund.  (ed.  1871)  806,  see 
notes ;  Hewson  v.  South  Western  liy. 
Co.  (1860),  8  W.  R  467;  Grosvenor 
V.  Hampstead  Junctimi  By.  Co.  (1857), 
1  Do  G.  &  J.  446;  Cole  v.  West 
London,  <fcc.,  Ry.  Co.  (1859),  27  Beav. 
242 ;  Marsony.  LoTidcn,  Chatham  and 
Dover  By.,  Co.  (1868),  L.  B.  6  Eq. 
101 ;  Salter  v.  Metrop.  Dist.  By.  Co. 
(1870),  L.  E.  9  Eq.  432. 

(/)  Shep.  Touch.  94;  Co.  Litt. 
5  b,  56  b. 

(g)  Doe  V.  Collins  (1788),  2  T.  B. 
498.  See  Steele  v.  Midland  By.  Co. 
(1866),  1  Ch.  275,  291.  A  fascia 
passes  as  parcel  of  the  premises: 
Francis  v.  Hayward  (1882),  22  Ch.  D. 
177. 

{h)  Kimber  v.  Admans,  [1900]  1 
Ch.  412.  As  to  the  ambiguity  and 
artificial  meaning  sometimes  attach- 
ing to  the  word  "house,"  see  per 
Lord  Ilalsbury  in  Grant  v.  Langston, 
[1900]  A.  C.  at  pp.  390,  391. 
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B.  "Tene- 
ments." 


6.  "Pre- 
mises." 


7.  "More or 
less." 


8.  "  Appur- 
tenances.*' 


To  a  house. 


To  land. 


to  prohibit  the  erection  of  a  block  of  flats  (i),  or  a  double-tenement 
house  (&). 

The  word  tenements  in  its  proper  and  legal  sense  signifies 
everything  that  may  be  holden,  provided  it  be  of  a  permanent 
nature,  whether  it  be  of  a  substantial  and  sensible,  or  of  an 
unsubstantial,  ideal  kind  (Q. 

The  word  premises  in  *'  house  and  premises  "  will  be  restricted 
to  matters  intimately  connected  with  the  house  (m). 

The  words  mare  or  less,  appended  to  the  measurements  in  the 
parcels,  being  indeterminate,  if  the  land  occupied  by  the  tenant 
exceeds  such  measurements  but  corresponds  with  the  abuttals, 
the  tenant  has  a  fair  title  to  insist  that  it  was  meant  that  so 
much  should  pass  by  the  demise.  And  where  the  lessor  sees  the 
daily  progress  of  a  building  which  does  not  extend  beyond  the 
land  defined  by  the  abuttals,  he  will  not  be  allowed  to  claim  the 
surplus  beyond  the  measured  distance  as  an  encroachment  (n). 
The  words  only  apply  in  cases  where  the  difference  bears  a  small 
proportion  to  the  amount  named  (o),  and  similarly  as  to  the  words 
**  or  thereabouts  "  (p). 

The  word  appurtenances  will  pass  only  things  which  have 
been  used  together  with  the  house  or  land  demised  or  which  are 
reputed  or  accepted  as  parcel  thereof  (9). 

As  appurtenant  to  a  house,  under  the  word  *'  appurtenances  " 
a  curtilage  and  a  garden  (r)  may  pass ;  also  an  incorporeal  right, 
such  as  a  right  of  way  (s),  or  a  right  of  turbary  (t) :  but,  as  a 
general  rule,  not  land  (u).  As  appurtenant  to  land  there  may 
pass,  where  the  same  word  is  used,  a  sheep-walk  (x),  also  a  right 


(t)  Bogers  v.  Hosegood,  [1900]  2  Oh. 
388. 

(A;)  Ilford  Park  Estates  v.  JacohSy 
[1903]  2  Ch.  522. 

(0  Black.  Comm.  Bk.  IL  Chap.  II. 
p.  16,  dted  L.  E.  6  H.  L.  p.  241. 

(m)  MinJUyii  v.  Gleig^  (1873),  28 
L.  T.  449.  As  to  **  yards,"  see  Willis 
V.  Watney  (1881),  51  L.  J.  a  B.  181. 

(w)  Neale  v.  Parkin  (1794),  1  Esp. 
229   230 

"  (o)  Cross  V.  Eglin  (1831),  2  B.  & 
Ad.  110.  See  Day  v.  Finn^  Owen, 
133. 

ip)  Davis V.  Shepherd (1866),  L. E. 
1  Ch.  410. 

{q)  Bryan  v.  Weatherhead  (1623), 
Cro.  Car.  17;  Kerslake  v.  White 
<1819),    2   Stark.    508;    Chappell  v. 


Masnn  (1894),  10  T.  L.  B.  404.  See 
Maitland  y.  Mackinnon  (1862),  1  H. 
&  C.  607 ;  SmUh  v.  Itidgway  (1866), 
L.  E.  1  Ex.  331. 

(r)  Bettisworth's  Case  (1591),  2  Eep. 
at  p.  32. 

(«)  TJiorpe  V.  BrumfiU  (1873),  8  Ch. 
650. 

(t)  Solme  V.  Bullock  (1684),  3  Lev. 
165;  Dohbyn  v.  Somers  (1860),  13 
It.  C.  L.  E.  at  p.  300. 

(u)  Beam  v.  Allen  (1627),  Cro.  Car. 
57 ;  WilmoU  v.  Cam  (1603),  Cio.  Elk. 
918;  Buck  v.  Nurton  (1797),  1  B.& 
P.  53 ;  but  see  Doe  y.  Martin  (1777), 
2  W.  Bl.  1 148. 

(x)  Hurleston  v.  Woodrofe  (1619), 
Cro.  Jac.  519. 
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of  turbary  Q^),  or  an  existing  right  of  way  (j?),  but  not,  it  seems, 
a  right  of  common  (a) ;  and  not  a  right  of  way  or  other  easement 
whieh  has  become  extinct,  or  does  not  exist  in  point  of  law  by 
reason  of  miity  of  seisin  of  the  dominant  and  servient  tene- 
ments (6),  unless  such  easement  is  either  an  easement  of  necessity, 
or  in  its  nature  continuous,  in  which  case  it  will  pass  by 
implication  of  law  without  any  words  of  grant  (c). 

Under  the  words  with  <M  ways  to  the  aanie  belonging  or  apper-  Ways. 
tainmg,  no  way  will  pass  unless  legally  appurtenant  (d) ;  or  unless 
it  appears  from  the  grant  itself  that  the  parties  meant  to  use  the 
words  in  a  more  extended  sense  than  the  legal  one  (e). 

hi  connection  with  ways,  it  is  to  be  borne  in  mind  that,  as  Prescription, 
between  two  tenants  of  separate  tenements  held  under  the  same 
landlord,  a  right  of  way  cannot  be  acquired  by  prescription, 
mider  sect.  2  of  the  Prescription  Act  (2  &  3  Will.  4,  c.  71),  for 
the  tenant  of  the  one  tenement  against  the  tenant  of  the  other. 
A  tenant  cannot  claim  such  a  right  against  another  tenant,  for  a 
42laim  of  a  right  of  way  must  necessarily  be  a  claim  by  the  owner 
of  a  fee  against  the  owner  of  a  fee  (/).  Further,  a  tenant  of  land 
•cannot  by  user  during  his  tenancy  acquire  an  easement,  such  as 
aright  to  go  to  and  use  a  well,  over  other  land  belonging  to 
and  in  the  occupation  of  his  landlord.  Such  user  can  neither 
confer  a  title  by  prescription,  nor  raise  the  prescription  of  a  lost 
grant(^). 

Under  the  word  **  appurtenances  "  a  quasi-easement — that  is,  Quasi- 
a  user  in  the  nature  of  an  easement,  exercised  by  the  lessor  over  c"^°^®^^^»« 


ijf)  See  note  (Q,  p.  136. 

iz)  Morris  v.  Ed^ngton  (1810),  3 
Taunt,  p.  30 ;  Hinchcliffe  v.  Kinnoul 
(1838),  5  Bing.  N.  0.  1;  Sktdl  v. 
Olthuter  (1864).  16  C.  B.  N.  S.  81, 
p.  91;  Thorpe  v.  Brumfitt  (1873), 
L.  B.  8  Ch.  650.  See  Worthington  v. 
(Hmsm  (1860),  2  E.  &  E.  618;  Ear- 
'^ing  V.  WiU<yn  (1823),  2  B.  &  C.  96, 

(tf)  Beawiely  v.  Brook  (1608),  Cro. 
Jac  p.  190.  See  Bradshaio  v.  Kyre 
11598),  Cro.  Eliz.  570. 

(h)  Per  Denman,  C.J.,  in  Plant  v. 
'hmn  (1833),  5  B.  &  Ad.  at  p.  794, 
4  A.  &  R  p.  761 ;  Grymes  v.  Peacodc 
(1610),  1  Bulstr.  17  ;  Saundeys  v. 
0/i/e  (1591),  Moo.  467  ;  Whalley  v. 
Tompion  (1799),  1  B.  &  P.  371; 
OkinenU  v.  Lambert  (1808),  1  Taunt. 
205;  Barhw  v.  Bhw/es  (1833),  1  Cr. 


&  M.  439,  p.  448. 

(c)  Foldeii  V.  Bastard  (1865),  L.  E. 

1  Q.  B.  p.  161 ;  WaUs  v.  Kdsou 
(1871),  L.  R  6  Ch.  166,  173,  174; 
Pheyaey  v.  Vicary  (1847),  16  M.  &  W. 
p.  491 ;  Corp,  of  London  v.  Bigys 
(1880),  13  Ch.  D.  798. 

((P)  Hardhig  v.  Wilson  (1823),  2  B. 
&  C.  96;  Brett  v.  Clowser  (1880),  6 
C.  P.  D.  376 ;  Baring  v.  Abingdon y 
[1892]  2  Ch.  374. 

(c)  Barloiu  v.  Bhodes  (1833),  1  Cr. 
&  M.  439. 

(/)  See  per  Collins,  M.K.,  in  Kil- 
(four  V.  Gaddes,  [1904]  1  K.  B.  457 ; 
89  L.  T.  444 ;  19  T.  L.  R.  697 ;  20 
T.  L.  R.  240. 

(g)  Macnaghten   v.    Baird,    [1903] 

2  1r.  E.  731,  746.. 
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9.  "There- 
with used  and 
enjoyed." 


Conveyancing 
Act,  1881  (;>), 
6.  G,  suo-s. 

(1). 


Sub-sect.  (2). 


land  of  his  own  adjacent  to  the  demised  premises — ^will  pass  if  it 
appears  that  such  was  the  intention  of  the  parties  (h). 

It  was  formerly  held  that,  where  there  had  been  unity  of 
possession,  under  a  grant  of  ways  and  other  easements  at  the 
time  of  the  lease  used  or  enjoyed  with  the  demised  premises, 
only  those  easements  would  pass  which  had  actually  existed  as 
legal  easements  before  the  unity  of  possession  of  the  dominant 
and  servient  tenements  (t).  ,The  words  revived  a  right  of  way 
which  had  once  existed,  but  could  not  create  such  a  right  (j).  It 
is  settled,  however,  that  the  words  are  effectual  to  pass  a  quasi- 
easement  which  is  in  its  nature  continuous  "and  apparent  (A;),  and 
a  right  of  way,  if  it  is  over  a  formed  road  (Z),  is  regarded  as  an 
easement  of  this  character  (771).  It  is  sufficient  if  the  right  has 
been  used  with  any  part  of  the  demised  premises  (7?).  But  under 
the  words  **  heretofore  used  and  enjoyed  '*  a  right  of  way  which 
has  been  disused  for  some  years  before  the  date  of  the  grant  will 
not  pass(o).  ' 

As  regards  leases  made  after  the  31st  December,  1881,  it 
has  been  enacted  by  the  sixth  section  of  the  Conveyancing  Act, 
1881,  as  follows : — "  (1)  A  conveyance  "  (which  word  in  this 
section  includes  (9)  a  lease  by  deed)  *'  of  land  shall  be  deemed  to- 
iuclude,  and  shall  by  virtue  of  this  Act  operate  to  convey,  with 
the  land,  all  buildings,  erections,  fixtures,  commons,  hedges^ 
ditches,  fences,  ways,  waters,  watercourses,  liberties,  privileges, 
easements,  rights,  and  advantages  whatsoever,  appertaining  or 
reputed  to  appertain  to  the  land,  or  any  part  thereof,  or  at  the 
time  of  conveyance  demised,  occupied,  or  enjoyed  with,  or  reputed 
or  known  as  part  or  parcel  of,  or  appurtenant  to,  the  land  or 
any  part  thereof.  (2)  A  conveyance  of  land,  having  houses  or 
other  buildings  thereon,  shall  be  deemed  to  include,  and  shall  by 
virtue  of  this  Act  operate  to  convey,  with  the  land,  houses,  or 
other  buildings,  all  outhouses,  erections,  fixtures,  cellars,  areas, 


{h)  Mitrris  v.  Edyinyton  (1810),  3 
Taunt.  24;  Thomas  v.  Oiven  (1887), 
20  Q.  B.  D.  225. 

SBarlotv  v.  Bhodes  (1833),  1  Cr. 
.  p.  448. 
(j)  Langley  v.   Hammond  (1868), 
L.  E.  3  Ex.  p.  168. 

(k)  Watts  V.  KeUmi  (1871),  L.  R  6 
Ch.  166. 

(/)  Ibid,,  per  Mellish,  C.J.,  p.  174. 
(m)  Kay  v.  Oxley  (1875),  L.  B.  10 


Q,  B.  360 ;  Barkshire  v.  Qruhh  (1881), 
18  Ch.  D.  616 ;  BayUy  v.  Q.  W.  Btf^ 
Co.  (1884),  26  Ch.  D.  434  ;  Ford  ▼. 
Metrop,  By.  Co.  (1886).  17  Q.  B.  D. 
12. 

(n)  Kooystra  v.  Lucas  (1822),  5  B. 
&  A.  830. 

(o)  Boe  V.  Siddons  (1888),  22 
Q,  B.  D.  224. 

(p)  44  &  45  Vict.  c.  41. 

(q)  Sect.  2  (t). 
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courts,  courtyards,  cisterns,  sewers,  gutters,  drains,  ways,  passages, 
lights  (r),  watercourses,  liberties,  privileges,  easements,  rights, 
and  advantages  whatsoever,  appertaining  or  reputed  to  appertain 
to  the  land,  houses,  or  other  buildings  conveyed,  or  any  of  them, 
or  any  part  thereof,  or  at  the  time  of  conveyance  demised, 
occupied,  or  enjoyed  with,  or  reputed  or  known  as  part  or  parcel 
of,  or  appurtenant  to,  the  land,  houses,  or  other  buildings 
conveyed,  or  any  of  them,  or  any  part  thereof.'' 

This  sixth  section  applies  onlyiiLAnd  as  far  as  a  contrary  inten- 
tion  is  not  expressed  in  the  conveyance,  and  has  effect  subject  to 
the  terms  of  the  conveyance  and  toUie provisions  therein  contained ; 
and,  further,  it  is  not  to  be  construed  as  conveying  to  any  person 
any  property,  right,  or  thing  in  the  section  mentioned  further  or 
otherwise  than  as  the  same  could  have  been  conveyed  to  him  («)  by 
the  conveying  parties  (0-  But  in  the  absence  of  any  expression 
of  a  contrary  intention  the  lessee  is  generally  entitled  to  the 
benefit  of  all  quasi-easements  which,  according  to  the  above 
decisions,  would  pass  under  the  words  "occupied  or  enjoyed  ^ 
with  "  the  demised  premises. 

It  seems,  indeed,  that  upon  the  severance  of  two  tenements  the  Severance  of 
grantee  will,  even  without  words  of  express  grant,  whether  in  the  ®°®™®°  *• 
deed  or  incorporated  by  virtue  of  the  Conveyancing  Act,  take  any 
continuous  and  apparent  easements  which  have  been  exercised 
for  the  benefit  of  the  tenement  granted  over  the  other  (//)>  such 
as  aright  of  light  (x),  or  a  defined  and  permanent  right  of  way  (2/). 
But  in  general,  where  the  servient  part  of  the  tenement  is  granted, 
there  is  no  corresponding  implied  reservation  of  easements  in 
favour  of  the  grantor  (z) ;  though  the  rule  is  subject  to  certain 


(r)  See  Beddington  v.  Atlcf  (1887), 
3.3  Ch.  D.  317;  liroomfield  v. 
irifliawi*,  [1897]  1  Ch.  602 ;  Quiche 
V.  CAapmaw,  [1903]  1  Ch.  659. 

(«)  Acoordino^ly,  tho  above-quoted 
provision  in  suh-sect.  (2)  of  sect.  6  of 
the  Act  of  1881  as  to  lights  applies 
only  to  such  lights  as  the  lessor,  or 
other  conveying  party,  had  at  the 
time  of  the  lease  or  other  conveyance 
power  to  grant  by  express  words. 
oee  Quiche  v.  Chapman,  supra. 

(0  Sub-sects.  (4)  and  (5).  As  to 
what  will  amount  to  an  expression 
of  a  contrary  intention,  see  liimiim/- 
/«!»,  <fer.,  Banhing  Co.  v.  Boaa  (1888), 
38  Ch.  D.  p.  308 ;  Be  Pech  and  School 


Board  for  London,  [1893]  2  Ch.  315; 
BroomfiM  v.  WiUiams,  [1897]  1  Ch. 
602. 

(u)  Pearson  v.  Spencer  (1861),  1 
B.  &  S.  p.  583;  Polden  v.  Bastard 
(1865),  L.  R.  1  Q.  B.  p.  161 ;  Watts 
v.  Kelson  (1871),  L.  R.  6  Ch.  p.  174. 

{x)  Phillips  V.  Loir,  [1892]  ^1  Ch. 
47.  N 

iy)  Brown  v.  Alabaster  (1887),  37 
Ch.  D.  490;  Kay  v.  Oxley  (1875), 
L.  R.  10  Q.  B.  360 ;  llmnas  v.  Owen 
(1887),  20  a  B.  D.  225;  and  see 
cases  cited  supra,  p.  138,  note  (wi). 

(2)  Wheeldfm  v.  Burrows  (1879),  12 
Ch.  D.  31,  49. 
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Implied  grant 
of  easement. 


Light. 


,\ 


exceptions,  as  in  the  case  of  ways  of  necessity  (a),  and  it  will  not 
authorize  any  act  contrary  to  the  good  faith  of  a  particular 
contract  (b).  If  the  lessor  wishes  to  reserve  rights  in  derogation 
of  his  grant,  he  must  do  so  in  plain  terms  (c)« 

An  easement  may  be  created  by  implied  grant,  if  the 
circumstances  show  that  it  was  the  intention  of  the  parties 
that  the  easement  should  be  enjoyed  by  the  lessee  {d).  Thns 
a  grant  of  a  right  of  way  may  be  implied  from  a  reference  on 
a  plan  to  a  new  street  as  adjoining  the  demised  premises  (e); 
though  the  lessee  may  not  be  entitled  to  the  full  width  of 
the  road  as  indicated  in  the  plan,  but  only  to  a  convenient 
way  (/). 

Where  upon  a  grant  of  a  right  of  way  the  way  has  not  been 
defined,  it  is  for  the  grantor  to  select  it ;  but  when  he  has  done 
so,  he  cannot  afterwards  alter  the  way  (j). 

A  grant  of  land  with  a  building  upon  it  carries  the  right  to 
light  as  against  adjacent  premises  of  the  grantor  sufficient  for 
the  ordinary  purposes  of  the  building  (/i),  but  the  grantor  may 
reserve  to  himself  the  right  to  obstruct  an  easement  of  light 
which  passes  on  the  grant  (i)« 

It  is,  however,  to  be  borne  in  mind  that  a  lease  of  a  house, 
together  with  all  lights  thereto  belonging  or  therewith  used  or 
enjoyed,  is  not  a  lease  of  all  light  then  actually  falling  upon  the 
windows  of  the  house,  but  only  of  such  right  to  light  as  the  lessor 
then  had  (k).  The  implication  of  a  grant  to  a  lessee  of  a  right 
to  the  access  of  light  over  land  adjacent  to  the  demised  land 


(a)  Wheeldon  v-,^  Burrows ,  supra ^ 
at  p.  57  ;  Taws  v.  Knowles,  [1891]  2 
Q.  B.  p.  568. 

(6)  llussdl  V.  WaUs  (1885),  10  App. 
Cus.  p.  596. 

(c)  Mundy  v.  Duke  of  Rutland 
(1883),  23  CL  D.  81;  Whitehead  v. 
Parks  (1858),  2  H.  &  N.  870. 

{d)  Hall  V.  Lund  (1863),  1  H.  &  C. 
67b;  Cannon  v.  Villars  (1878),  8 
Ch.  D.  415. 

(f)  EspUy  V.  Wilkes  (1872),  L.  B. 
7  Jix.  298 ;  Fumess  Ry.  Co.  v.  Cum- 
herland  Building  Society  (1885),  52 
L.  T.  144. 

(/)  Harding  v.  Wilson  (1823),  2 
B.  &  C.  96. 

((/)  Deacon  v.  S.  E.  Ry.  Co.  (1869), 
61  L.  T.  377.  As  to  wa^'s  of  neces- 
sity, see  Bolton  v.  Bolton  (1879),  11 


Oh.  D.  968 ;  as  to  the  extent  of  a 
right  of  way,  see  Cannon  v.  VillarSy 
8  Ch.  D.  415;  Cousejis  v.  Rose  (1871),. 
L.  R.  12  Eq.  366;  Haxckins  v. 
Carbines  (1857),  27  L.  J.  Ex.  44; 
and  as  to  mode  of  acoeas,  Cooke  v. 
Ingram  (1893),  68  L.  T.  671. 

(/*)  Corbett  V.  Jonas,  [1892]  3  Ch. 
137. 

(f)  Hatpies  V.  King,  [1893]  3  Ch. 
439.  Cyf  White  v.  Harrow  (1902),  86 
L.  T.  4,  where  the  lessee  of  a  house, 
demised  with  all  lights,  had  cove- 
nanted not  to  object  to  any  works  to 
adjoining  premises  which  might  be 
sanctioned  oy  tho  lessor. 

(k)  Per  Joyce,  J.,  in  Gotiwin  v. 
Schweppes,  [1902]  1  Ch.  at  p.  932, 
referring  to  Booth  v.  Alcork  (1873), 
L.  11.  8  Oh.  663. 
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cannot  be  made  as  against  a  lessor  who  could  not  have  made  an 
express  grant  of  that  right  (2). 

Where  nothing  appears  to  the  contrary,  fixtures  will  pass  upon  FixtuTcs. 
a  grant  of  a  house  although  they  are  not  mentioned  (m).  But 
the  specific  mention  of  certain  fixtures  will  be  taken  as  showing 
an  intention  that  others  should  not  pass  (n).  The  acceptance  of 
a  lease  of  a  house  containing  fixtures  does  not  raise  an  implied 
contract  to  pay  for  them  (o). 

Where  there  was  a  contract  for  the  grant  and  acceptance  of  a 
lease  of  a  house  containing  fixtures,  and  before  the  date  for  the 
commencement  of  the  lease  the  lessor  wrongfully  removed  some 
of  the  fixtures,  it  was  held  that  the  lessee's  action  for  damages 
was  founded  on  tort  within  the  meaning  of  sect.  116  of  the  County 
Courts  Act,  1888,  and  that,  having  obtained  judgment  for  20/.,  he 
\fas  entitled  to  costs  on  the  High  Court  scale  (]?). 


EXCEPTIONS  AND  RESERVATIONS. 

An  exception  is  always  of  part  of  the  thing  granted,  and  of  a  Exceptions 

and  Ti 
tions. 


thing  in  esse  at  the  time  of  the  grant.     It  must  not  be  repugnant         reserva- 


to  the  grant  so  as  to  make  it  nugatory  (g).  A  reservation  is  of 
a  thuig  not  in  esse^  but  newly  created  or  reserved  out  of  the  land 
or  tenement  demised  (?•).  What  will  pass  by  words  in  a  grant 
will  be  excepted  by  the  same  or  the  like  words  in  a  reservation  («). 
Strictly,  however,  the  term  "reservation"  applies  only  to  rent 
and  to  payments  and  services  in  the  nature  of  rent  which  can  be 
said  to  issue  out  of  the  demised  premises  {t),  A  reservation  of 
incorporeal  rights,  such  as  the  liberty  of  hunting,  fishing,  and 
fowling,  is  not  legally  a  reservation  or  exception.  ^  It  is  a  privilege 
granted  to  the  lessor,  and  it  takes  effect  by  way  of  grant  by  the 
lessee  (t).     So  it  has  been  said  that  a  right  of  way  cannot  in 


(0  Quiche  V.  Chapman,  [1903]  1 
(-%.  659,  667,  671 ;  referred  to  by 
Bjme,  J.,  in  Finann'al  Times  v.  Bell 
(1903),  19  T.  L.  R.  433. 

()»)  CoUgrave  v.  Bias  Sttntos  (1823), 
2  B.  &  C.  76 ;  Loiigsiaffe  v.  Mectgoe 
(1834),  2  A.  &  E.  167.  As  to  the 
operadon  of  the  Bills  of  Sale  Acts  on 
grants  of  fixtures,  see  Weir  on  Bills 
of  Sale,  pp.  80—89,  165,  185. 

Norton     (1833), 


5 


(h)  Hare    v. 
B.&Ad.  715. 
Jo)  Ooff    V. 
M.  &  Gr.  573. 

(p)  8ach8  T.  Henderson,  [1902]  1 


Harris     (1843),     5 


K  B.  612. 

(g)  Dorrell  v.  CoUi7is  (1582),  Cro. 
Eliz.  6;  Homtby  v.  Cliftmi  (1567), 
Dyer,  264  a.  See  Miller  v.  Pratt 
(1606),  i6.,  note  (40) ;  and  cf.  Leigh 
V.  Shaiv  (1594),  Cro.  Eliz.  372; 
Cochrane  v.  M' Chary  (1869),  Ir.  R. 
4  C.  L.  165;  Jenkins  v.  Green  (No. 
1)  (1858),  27  Beay.  437 :  Moroney  v. 
Macnamara  (1872),  20  W.  R.  905. 

(r)  Co.  Litt.  47  a.  See  Cooper  v. 
StuaH  (1889),  14  A.  C.  p.  289. 

(«)  Shep.  Touch.  100. 

(<)  Doe  V.  Lock  (1835),  2  A.  &  E. 
705,  743. 


142 


THE  CONTRACT  OF  TENANCY.      [CHAP.  IH. 


Construction 
of  exception. 


strictness  be  made  the  subject  either  of  exception  or  reservation. 
It  is  neither  parcel  of  the  thing  granted,  nor  is  it  issuing  out  of 
the  thing  granted,  the  former  being  essential  to  an  exception, 
and  the  latter  to  a  reservation  (u).  From  the  doctrine  that  the 
reservation  of  an  incorporeal  hereditament  takes  effect  by  way  of 
grant,  it  follows  on  the  one  hand  that  for  the  reservation  to  be 
effectual  the  lease  must  be  executed  by  the  lessee  (x),  and  on  the 
other  that  the  benefit  of  the  reservation  may  enure  in  favour  of 
a  person  who  is  not  a  party  to  the  lease  0/).  A  reservation  in 
favour  of  the  grantor  and  his  assigns  is  available  for  licensees  of 
the  grantor,  and  not  only  for  his  assigns  in  the  strict  sense  {2). 

The  words  of  an  exception  are  usually  construed  against  the 
lessor  and  in  favom*  of  the  lessee  (a).  It  seems,  however,  that 
when  a  certain  number  of  acres  are  to  be  excepted  from  a  lease, 
without  any  specification  of  the  particular  acres  intended  to  be 
excepted,  the  lessor  has,  before  the  lease  is  actually  granted,  the 
right  to  select  the  acres  to  be  excepted  from  the  lease  (h).  But  if 
the  lease  has  been  actually  granted  in  the  terms  of  the  agreement, 
without  specifying  the  lands  excepted,  the  right  of  selecting  the 
excepted  lands  will  rest  with  the  tenant  (b).  The  landlord's  right 
of  selection  must  not  be  exercised  oppressively,  or  in  a  manner 
which  will  make  it  impossible  or  difficult  for  the  lessee  usefully 
and  advantageously  to  occupy  the  rest  of  the  farm  (/>).  AVhere 
in  a  contract  of  sale  there  was  a  reservation  of  the  land  necessary 
for  making  a  railway  through  the  estate  to  a  specified  place,  the 
reservation  was  void  for  uncertainty,  and  the  contract  was  not 
enforceable  ((•). 


(u)  Per  Tindal,  C.J.,  in  Durham, 
«tc.,  Ry.  Co.  V.  Walker  (184;2),  2 
Q.  B.  p.  967.  As  to  a  reservation  of 
a  power  to  make  or  to  use  sewers 
through  the  demised  premises,  see 
Lee  V.  Stevensitn  (1858),  E.  B.  &  E. 
512;  Chadwick  v.  Marsden  (1867), 
L.  R.  2  Ex.  285. 

{x)  Durham,  tfr.,  Ihj.  Co.  v.  IVaflicry 
SHjtra, 

(w)  Wid'ham  v.  Hawker  (1840),  7 
M.  &  W.  63.  Cf.  Paimell  v.  Mill 
(1846),  3  C.  B.  625  ;  and  see  Houston 
V.  M.  of  Sligo  (1886),  55  L.  T.  614 ; 
Dynecor  v.  Tennant  (1888),  13  App. 
Cas.  279.  As  to  the  exception  of 
a  watercourse,  see  Doe  v.  Williams 
(1848),  11  Q.  B.  688,  700;  as  to  the 
reservation  of   the  free  running  of 


water  and  soil,  see  Chadwick  v. 
Marsden  (1867),  L.  B.  2Ex.  285,  289; 
as  to  an»  exception  of  *'  all  mosses 
and  turbaries,  see  Quinn  v.  Shields 
(1877),  Ir.  R.  11  C.  L.  254,  264 ;  and 
as  to  the  implied  reservation  of  an 
easement  of  support,  see  Howarth  v. 
Armstrony  (1897),  13  T.  L.  E.  529. 

(z)  MitcaJ/e  v.  Westawutf  (1864).  17 
C.  B.  N.  S.  658.  But  see ' Reynolds  v. 
Moore,  [1898]  2  I.  fi.  641. 

(rt)  Step.  Touch.  100;  Bulhn  v. 
Denning  (1826),  5  B.  &  0.  842,  847, 
850;  Cardigan  v.  Armitage  (1823), 
2  B.  &  C.  197,  207. 

{h)  Jenkins  v.  Qreen  (Xo.  1)  (1858), 
27  Beav.  437. 

(r)  Ptarce  v.  Waits  (1875),  L.  R. 
20  Eq.  :192. 
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In  a  recent  case  {d) ,  the  lease  of  a  dairy  farm  contained  a  clause  Right  to  sell 
reserving  to  the  landlord  a  right  to  sell  any  part  of  the  land  for  ^^^  ^^^ 
**  building  sites."  Purporting  to  act  in  exercise  of  this  right,  he 
contracted  to  sell  part  of  the  farm  for  the  site  of  a  small-pox 
hospital.  But  it  was  held  that  the  building  sites  contemplated 
by  the  clause  were  sites  of  ordinary  dwelling-houses  or  shops, 
and  that  it  did  not  authorize  the  landlord  to  sell  for  such  an 
exceptional  purpose  as  the  provision  of  a  hospital  site. 

An  exception  of  trees  does  not  include  fruit  trees  (e),  even  Exception  of 
though  it  is  an  exception  otall  timber  trees  and  other  trees  but  iwt 
the  annual  fruit  thereof;  for  the  iGtui  fruit  in  legal  acceptation  is 
not  confined  to  the  produce  of  those  trees  which  in  popular 
language  are  called  fruit  trees,  but  applies  also  to  the  produce  of 
SQch  trees  as  the  oak  and  walnut  (/).  Under  an  exception  of 
Q&  and  all  manner  of  timber,  dr.,  wood,  underwood,  bushes  and 
thorns^  other  than  such  bushes  and  thorns  as  shall  be  necessary  foi' 
the  repairs  of  the  fences,  all  bushes,  whether  forming  part  of  the 
fences  or  not,  or  necessary  for  repairs  or  not,  are  excepted  out 
of  the  demise  (r/).  The  meaning  of  the  clause  is,  that  there  is 
reserved  to  the  tenant  the  right  of  taking  all  or  parts  of  the 
thorns  or  bushes  for  repairs  when  required  (g). 

All  exception  of  woods  and  tinderwoods  extends  to  the  soil  on 
which  the  trees  grow  (h),  if  there  are  no  expressions  showing  that 
it  was  intended  to  confine  the  exception  to  the  trees  themselves  (i). 
On  the  other  hand,  an  exception  of  all  timber  trees  (k)  will  com- 
prise only  so  much  of  the  soil  as  is  sufficient  for  the  vegetation 
and  growth  of  the  trees  excepted  (Z). 

AYhen  anything  is  excepted,  all  things  that  are  depending  on 
it,  and  are  necessary  for  the  obtaining  of  it,  are  excepted  also  (m). 
Hence,  where  timber  is.  excepted,  the  lessor  is  entitled  to  enter 
on  the  demised  premises  to  show  it  to  intending  purchasers,  and 


[d)  Efif/h'sh  V.  Tifnemoutli  Corp(frit- 
Uon  (1903},  67  J.  P.  239;  1  L.  G.  R. 
177. 

(e)  lA/ndon  \. Sonthurn{iei9),Koh, 
303;  Wyudham  v.  JVaij  (1812\  4 
Taunt  316,  note  (a),  p.  818. 

(/)  Per  Bavle)',  J.,  in  Dulleii  v. 
Dtnninff  (1826),  5  B.  &  C.  842. 

(Sr)  Jenney  v.  Brook  (1844),  6  Q.  B. 
323. 

^  (h)  Ive  V.  Sams  (1597},  Cro.  Eliz. 
o2l,  0  Rep.  11  a;  Whistler  v.  Paslow 
(1619),  Cro.  Jac.  487 ;  Bolls  v.  Bock 


(1729),     2     Selw.    N.  P.    13th    ed. 
1244. ' 

\i)Legh  v.  //eaW(1830),  1  B.&  Ad. 
622;  Pincortxh  v.  Thomas  (1619), 
Cro.  Jac.  524. 

(k)  See  infra,  C^ap.  IV.,  Sect.  7. 

(0  Liford^s  Case  (1615),  11  Rep. 
p.  50  a;  Whistler  v.  Paslow  (1619), 
Cro.  Jac.  487.  See  Legh  v.  Heald 
(1830),  1  B.  &  Ad.  622;  2  Piatt  on 
Leases,  42. 

{m)  Shep.  Touch.  100. 
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he  or  his  vendee  may  cat  the  trees  down  and  take  them  away  (n). 
If  the  lease  is  not  mider  seal,  the  lessor  enters  for  this  purpose 
as  licensee  of  the  lessee  (o).  In  the  case  of  a  reservation  of 
ornamental  timber,  where,  with  the  consent  of  the  lessor,  the 
lessee  has  spent  money  in  improving  the  grounds,  the  lessor  has 
I)een  restrained  from  cutting  the  timber  (2>).  Where  trees  and 
timber  are  excepted  from  the  lease,  the  lessee  is  not,  in  the 
absence  of  an  express  agreement  to  that  effect,  bound  to  protect 
the  trees  and  timber  from  his  cattle  (9). 

In  an  exception  of  mines  and  minerals  (r)  these  terms  have 
their  usual  meanings  (s).  The  holder  of  a  building  lease  where 
minerals  are  reserved  has  a  right  to  dig  foundations  for  bmldings 
about  to  be  erected,  and  dispose  of  the  materials  dug  out,  bat  not 
to  do  so  in  order  to  improve  the  surface  as  a  building  site  (0- 

Under  an  exception  of  mines,  everything  is  excepted  that  is 
necessary  for  working  them,  including  way-leave  for  carrying 
away  the  minerals  (ti) ;  but  a  reservation  of  mines  and  quarries, 
with  full  power  to  win  and  work  the  same,  does  not  include  the 
right  of  so  working  them  as  to  let  the  surface  down  (x).  In  this 
respect  the  exception  resembles  the  ordinary  power  of  working 
conferred  upon  a  lessee  by  a  mining  lease  (y).  If,  therefore,  it 
is  intended  that  the  lessor  should  have  this  power,  the  ibtention 
should  be  clearly  expressed  (z) .  Perhaps,  however,  if  the  excepted 
minerals  are  such  as  cannot  be  got  at  all  without  destroying  the 
surface,  the  exception  will  include  the  right  to  do  so,  the  person 
working  the  mines  paying  compensation  {a). 


(h)  Shep.  Touch.  100;  Liford^s 
Case  (1616),  11  Bep.  p.  52  a;  Phillipa 
V.  Doyle  (1887),  32  Sol.  Journ.  11 
(Newport  (Mon.)  County  Court),  and 
see  this  case  as  to  damage  caused  by 
negligent  removal  of  trees. 

(o)  Ileitntt  V.  hham  (1851),  7  Ex. 


1 1 


(p)  Jackson  v.  Caior  (1800),  5  Ves. 
688. 

(q)  Clithero  v.  Iliggs  (1637),  Sir 
W.  Jones,  38R ;  Qlenham  v.  Ilanhy 
(1701),  1  Ld.  Raym.  739. 

(r)  As  to  exceptions  in  mining 
leases,  see  infra,  p.  203. 

(s)  See  infra,  p.  199.  As  to  a  pre- 
historic chattel,  see  Elwes  v.  Brigg 
Gas  Co,  (1886),  33  Ch.  D.  562;  and 
as  to  a  custom  to  take  away  and  sell 
flints  turned  up  in  course  of  hus- 
bandry not  being  inconsistent  with 


the  exception,  see  Tucker  v.  Linger 
(1883).  8  App.  Gas.  508. 

(t)  Rohijison  V.  MUne  (1884),  53 
L.  J.  Ch.  1070. 

(m)  Proud  V.  BaieM  (1865),  34 
L.  J.  Ch.  p.  411 ;  Caniigau  v.  Armi- 
tage  (1823),  2  B.  &  C.  197,  207. 

(x)  See  the  judgment  in  Frond  y. 
BateSy  supra y  at  p.  412. 

(y)  See  Davis  v.  Treharne  (1881),  6 
App.  Cas.  460 ;  and  infra,  p.  200. 

(z)  See,  for  cases  where  the  words 
have  been  held  insufficient,  Harris  t. 
Ryding  (1839),  5  M.  &  W.  60;  BoberU 
V.  Haines  (1856),  6  E.  &  B.  643; 
Smart  v.  Morton  (1855),  5  E.  &  B.  30. 

(a)  />.  of  Bucchngh  v.  Wakefidd 
(1870),  L.  R.  4  H.  L.  377.  But  see 
the  language  of  the  reservation  in 
that  case,  and  cf.  Heart  v.  OiU  (1872), 
L.  R.  7  Ch.  p.  716. 
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A  reservation  of  a  right  to  work  minerals  is  not  equivalent  to 
an  exception  of  the  minerals.  It  is  a  grant  of  an  incorporeal 
hereditament,  and  confers  no  exclusive  right  to  work  the  minerals 
on  the  grantee — that  is,  the  lessor  {b). 

An  exception  of  "  minerals  "  only,  or  of  "  coal,*'  will  not  include 
the  space  in  which  the  minerals  or  coal  are  contained  (c),  so  as  to 
give  the  lessor  any  interest  in  the  space  left  after  they  have  been 
worked.  Hence  under  these  words  the  lessor  will  not  have  the 
right  to  carry  through  such  space  minerals  won  from  land  not 
specified  in  the  lease  (d).  But  an  exception  of  all  "  mines  " 
includes  not  merely  the  mineral  subsfarices,  biit  "also  the  space 
in  which  they  are  contained  {e). 


THE   TERM. 

The  proper  office  of  the  habendum  is  to  restrain  the  generality  Habendum. 

of  the  premises  (/).     It  limits  and  ascertains  the  estate  of  the 

lessee  by  specifying  the  time  of  commencement,  and  the  duration 

of  the  interest  granted  to  him(<7).     But  a  valid  grant  in  the 

premises — ^and  a  grant  without  any  words  of  limitation  gives  an 

estate  for  life  (li) — is  not  destroyed  by  an  invalid  limitation  in  the 

habendum  (t) ;  and,  generally,  the  habendum  may  be  controlled 

by  other  parts  of  the  instrument,  though  this  requires  a  strong 

case,  and  it  must  be  quite  clear  that  it  could  not  have  been  the 

intention  of  the  parties  that  the  lessee  should  have  the  land  for 

the  term  specified  in  the  habendum  (A;). 

The  commencement  of  the  term  must  be  ascertained  with  Commence- 
ment of  term. 


{h)  Duke  of  Sutherland  v.  Heathcote 
[1892],  1  Ch.  475.     See  $upra,  p.  86. 

(c)  See  Ramsay  v.  Blair  (1876),  1 
App.  Cas.  702,  704 ;  Meirop.  Dist  Ry, 
Co.  y.  Co8h  (1880),  13  Ch.  JD.  p.  614. 

(d)  Ramsay  v.  Blair,  supra,  at 
p.  7(y2.  But  see  Hamilton  v.  Oraham 
(1871),  L.  R.  2  Sc.  &  D.  166. 

(«)  Proudy.  Bates  (1865),  34  L.  J.  Ch. 
411;  Hamilton  v.  Graham,  supra; 
Ettrdhy  v.  Qranvilh  (1876),  3  Ch.  D. 
P-  835.  See,  too,  Bowson  v.  Maclean 
(1860),  2  D.  F.  &  J.  415,  420. 

(/)  Burton  v.  Barclay  (1831),  7 
Bing.p.757;  Stukeley  y. Butler {1615), 
Hob.  pp.  170,  171 ;  Buckler's  Case 
(1597),  2  Bop.  55  b ;  Doe  v.  Steele 
(1843),  4  a  B.  p.  667. 

ig)  See  Bird  v.  Baker  (1858),  1  E. 

L.T. 


&  E.  12. 

(h)  Co.  Litt.  42  a. 

(i)  Boddington  v.  Robinson  (1875), 
L.  R.  10  Ex.  270. 

(k)  Strickland  v.  Maxwell  (1834), 
2  Cr.  &  M.  p.  549.  As  to  correcting 
an  inconsistency  between  the  haben- 
dum and  the  reddendum  by  reference 
to  the  counterpart,  see  Burchell  v. 
Clark  (1876},  2  C.  P.  D.  88,  93,  94 ; 
and  as  to  rejecting  an  invalid  limita- 
tion in  the  habendum — as  an  estate 
for  life  to  begin  m  futuro  —in  favour 
of  an  estate  mentioned  in  the 
premises,  see  Goodtitle  v.  Gibbs 
(1826),  5  B.  &  C.  709 ;  Carter  v. 
Madfjwick  (1693),  3  Lev.  339;  Bod- 
dington V.  Robinson  (1875),  L.  K.  10 
Ex.  270. 
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certainty  (0,  but  it  will  be  sufficient  if  the  date  at  which  the 
lease  is  to  commence  is  capable  of  being  so  ascertained  at  the 
time  when  the  lease  is  to  take  effect  in  possession,  though  up  to 
that  time  the  period  of  commencement  may  be  uncertain  (m). 
Hence  the  term  may  be  made  to  commence  upon  the  perform- 
ance of  a  condition — e,g,  the  payment  of  a  sum  of  money  by  the 
lessee  to  the  lessor  (n) — or  perhaps  upon  a  default  in  making  a 
payment  (o).  If  a  lease  be  granted  for  twenty-one  years  after 
three  lives  in  being,  though  it  is  uncertain  at  first  when  the  term 
will  commence,  because  the  lives  are  in  being,  yet  when  they  die 
it  is  reduced  to  a  certainty  ;  and  id  cerium  est  qiiod  cerium  reddi 
potest  (p). 

The  term  of  years  granted  by  a  lease  may  be  made  to  com- 
mence either  immediately,  or  from  a  past(g)  or  future  day. 
Where  an  agreement  for  a  yearly  letting  states  the  term  as  com- 
mencing on  a  specified  date,  as  on  the  19th  May  in  a  given  year, 
this  is  reckoned  as  the  first  day  of  the  term  (r),  and  consequently 
notice  to  quit  can  be  given  for  a  subsequent  18th  May  (r) ;  but 
where  a  term  begins  from  a  specified  date,  it  lasts  dui-ing  the 
whole  anniversary  of  that  date  (s).  The  eflfect  of  the  word 
**  from,'*  however,  is  not  uniform,  and  where  leases  are  made 
to  commence  from  the  day  of  the  date  of  the  instrument  of 
lease,  the  word  "  from  "  is  construed  to  mean  either  inclusive  or 
exclusive,  according  to  the  context  and  subject-matter,  and  £0 
as  to  carry  out  the  intention  of  the  parties  and  to  effectuate 
their  deeds  {t). 

A  lease  by  deed  made  to  commence  from  an  event  which  has 
never  happened,  or  from  the  date  of  the  deed  where  the  deed  has 
either  no  date  or  an  impossible  date,  takes  effect  from  the  time  of 
the  delivery  of  the  deed  (u).     Leases  to  commence  ^'om  henceforth 


(0  Anon.  (1675),  1  Mod.  180. 

(w)  Shep.  Touch.  272;  Co.  Litt. 
45  b;  Bishop  of  BaWs  Case  (1606), 
6  Hep.  3d  a. 

(«)  Bishop  of  Bath'^s  Casey  supra, 

(o)  Clowes  V.  Hughes  (1870),  L.  E. 
5  Ex.  160. 

(/))  Per  Lord  Ken  yon,  C.J.,  in 
Goodriyht  v.  Eichardson  (1789),  3 
T.  R.  at  p.  463.  As  to  the  com- 
mencement of  a  future  term  where 
a  previous  term  to  which  it  is  post- 
poned is  surrendered  or  forfeited, 
see  Co.  Litt.  45  b;  Wrottesley  v. 
Adams  (1557),  Dyer,  177  b,  pi.  35; 


Rector  of  ChedingtotCs  Case  (1599),  1 
Bep.  p.  154  b. 

(</)  See  Evys  v.  Donnithonie  (1761), 
2  Burr.  1 190. 

(r)  Sidebotham  v.  Holland,  [1895] 
1  a  B.  378. 

(s)  Ackland  v.  LuUey  (1839),  9  A. 
&  E.  p.  894. 

(Q  Pugh  V.  Leeds  (1777),  2  Cowp. 
714,  717,  725  ;  Doe  v.  Day  (1809),  10 
East,  427.  See  Wilkinson  v.  Oatioh 
(1846),  9  a  B.  pp.  144,  145. 

(m)  Bac.  Abr.  (L.)  826 ;  Styles  v. 
Wardle  (1825),  4  B.  &  C.  908,  911. 
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begin  from  the  delivery  of  the  deed,  and  not  from  its  date  (x)  ; 
and  so  do  leases  by  deed  in  which  no  time  is  specified  for  the 
commencement  of  the  term  (y).  But  it  seems  that  where  an 
agreement  not  under  seal  which  operates  as  a  present  demise 
states  no  commencement  for  the  term,  this  commences  from  the 
date  (z),  unless  a  different  intention  appears  {a) ;  or,  where  posses- 
sion has  been  taken,  from  the  time  of  entry  {b), 

A  lease  made  to  begin  after  the  end  or  determination  of  a 
previous  lease,  where  there  is  no  previous  lease,  or  such 
previous  lease  has  determined  or  become  void,  will  begin  imme- 
diately (c).  A  lease  of  land  which  is  to  begin  at  the  termination 
of  leases  of  parts  of  it,  the  existing  leases  being  for  different 
terms,  will  commence  as  to  each  part  so  soon  as  the  term  in  it 
expires  (rf). 

The  habendum  of  a  lease  will  be  construed  as  taking  effect 
from  the  time  of  the  execution  of  the  lease,  though  the  duration 
of  the  term  is  to  be  computed  from  a  prior  day  (e).  Hence  the 
interest  of  the  lessee  commences  only  from  the  day  of  the  execu- 
tion of  the  deed  (/).  The  habendum  of  the  lease  can  only  be 
considered  as  marking  the  duration  of  the  lessee's  interest ;  its 
operation  as  a  grant  is  merely  prospective  (</). 

The  duration  of  the  lease  must  also  be  ascertained  either  by  Daration  of 
the  express  limitation  of  the  parties  at  the  time  of  making  the  y^ 
lease,  or  by  reference  to  some  collateral  or  subsequent  act  or  years, 
event  which  may  with  equal  certainty  measure  the  continuance 
thereof  (h),    A  lease  for  an  indefinite  term  is  primd  facie  a  lease 
at  will  (f),  but  a  general  letting  at  a  yearly  rent  usually  gives  rise 
to  an  implied  tenancy  from  year  to  year  (i).     A  lease  for  a  definite 
term  may  be  made  determinable  within  the  term,  as  upon  the 


(jr)  Clayton's  Case  (1585),  5  Rep.  1. 
Bee  Hleth  v.  Mart  (1825),  4  B.  &  C. 
-T2,  278;  Llewellyn  v.  Williams 
(1611),  Oro.  Jac.  258. 

iy)  Co.  Litt.  46  b. 

(2)  Doe  V.  Benjamin  (1839),  9  A.  & 
B,W4. 

(a)  Sandill  v.  Franklin  (1875), 
L.  R.  10  C.  P.  377.  Cf.  Dai-is  v. 
Me9  (1856),  17  C.  B.  625 ;  as  to  exe- 
cutory agreements,  see  supra,  p.  109. 

{h)  DfHi  V.  MattheivB  (1851),  11 
C.  B.  675.  ^ 

W  Co.  Litt  45  b ;  Bac.  Abr.  (L.) 
829;  Miller  v.  Maynwaring  (1635), 
Cto.  Car.  397,  399. 


(fO  Windham's  Case  (1590),  5  Eep. 
7  a. 

(c)  Per  Parke,  B.,  in  Jrrn's  v. 
Tomhhison  (1856),  1  H.  &  N.  at 
p.  206. 

(/)  Jervia  v.  Tomkinson  (185(5),  I 
H.  &  N.  195;  Shaw  v.  Kay  (1847), 
1  Ex.  412  ;  Coo}>tr  v.  Robinson  (1842), 
10  M.  &  W.  p.  696. 

(y)  Wybttrd  v.  Tuck  (1799),  1  B.  & 
P.  464. 

(h)  Shep.  Touch.  274;  Co.  Litt. 
45  b ;  Bac.  Abr.  (L.  3)  835 ;  Bishop 
of  Bath's  Case  (1606).  6  Rep.  at 
pp.  35,  35  a ;  supra,  p.  99. 

(i)  Siqtra,  pp.  92,  93. 
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2.  From  year 
to  year. 


8.  For  life. 


falling  of  a  life  (k) — a  lease  for  ninety-nine  years  if  A.  so  long 
lives  (I) — or  upon  the  lessee  ceasing  to  occupy  (?«). 

A  lease  which  first  creates  a  certain  term  and  then  adds  a  term 
which  is  uncertain,  is  valid  for  so  much  as  is  certain  (ii).  The 
lease  sometimes  reserves  an  option  for  the  lessee  to  take  a  further 
lease  for  stated  periods  (o),  or  provides  for  the  tenancy  to  continue 
subject  to  notice  {p).  An  assignment  of  the  residue  of  a  term 
which  has  in  fact  merged  may  operate  as  the  creation  of  a  new 
term  for  a  corresponding  period  (q). 

Where  it  is  intended  to  create  an  express  tenancy  from  year  to 
year  the  words  of  the  habendum  should  hefrojn  year  to  year,  A 
lease /(>r  one  year  certain,  and  so  on  from  year  to  year,  has  been 
held  to  contemplate  a  tenancy  for  two  years  at  the  least  (r).  A 
letting  not  for  one  year  only,  bat  from  year  to  year,  enures  as  a 
demise  for  two  years  at  least  («).  A  lease  for  a  year,  or  for  one 
year  and  no  longer,  creates  a  tenancy  expiring  at  the  end  of  the 
year  without  notice  to  quit  (/). 

A  lease  for  life  of  corporeal  hereditaments  could  not  by  the 
common  law  be  made  to  commence  in  futuro,  because  livery  of 
seisin  was  formerly  essential  to  the  creation  of  an  estate  of  free- 
hold, and  present  livery  could  not  be  made  in  respect  of  a  future 
estate  (u) ;  hence  a  lease  to  A.  habendum  from  a  future  date  for 
the  life  of  A.  or  any  other  person  was  void  (x),  and  though  livery 
of  seisin  is  not  now  necessary,  and  a  freehold  estate  may  be 


(k)  Shep.  Touch.  274.  Cf.  Wright 
V.  Carttoriyht  (1757),  1  Buit.  282; 
and  as  to  evidence  of  life  of  ctstui  que 
vie,  see  Randle  v.  Lory  (1837),  6  A. 
&  E.  218. 

(t)  For  examples  of  such  limita- 
tions, see  Daniel  v.  Waddington  Hill 
(1616),  Cro.  Jao.  377;  Trueprnny'a 
Case  (1590),  cited  in  Lord  Vaux's 
Case  (1593),  Cro.  Eliz.  269,  Co.  Litt. 
225  a. 

(m)  Doe  V.  Clarke  (1807),  8  East, 
185;  and  see  Wre7iford  y.  Crf7« 
(1699),  Cro.  Eliz.  643. 

(w)  Say  V.  Stnt'th  (1565),  Plowden, 
p.  271 ;  Gtvynne  v.  Mainstone  (1828), 
3  C.  &  P.  302. 

(o)  See  Warivg  v.  King  (1841),  8 
M.  &  W.  571;  dhristy  v.  Tancred 
(1840),  7M.&W.  127. 

(p)  Brown  v.  Trumper  (1858),  26 
Beav.  11. 

(q)  CotUe  V.  Richardson  (1851),  7 


Ex.  143. 

(r)  Doe  V.  Green  (1839),  9  A.  &  E. 
658;  Doe  v.  GeekU  (1844),  5  a  B. 
811.  See  Reg.  v.  Chawton  (1841),  1 
Q.  B.  247 ;  Bac.  Abr.  (L.)  838. 

(8)  Dean  v.  Cartwright  (1803).  4 
East,  29,  33;  Bac.  Abr.  (L.)  836; 
Biahop  of  Bath's  Case  (1606),  6  Kep. 

fi.  36  a;  but  see  Harris  t.  Ecaiu 
1756),  Amb.  329. 

(0  Cohh  V.  Stokes  (1807),  8  East, 
358.  See  judgment  in  Messenger  v. 
Armstrong  (1785),  1  T.  B.  at  p.  54 ; 
also  judgment  in  Rigid  v.  Darhg 
(1786),  i6.  atp.  162. 

(m)  Barwick's  atse  (1598),  5  Bep. 
at  p.  94  b ;  2  Black.  Com.  165.  i^ 
Grremoood  v.  Tyber  (1620),  Cro.  Jac. 
563 ;  Freeman  v.  IVest  (1763),  2  Wils. 
165. 

{x)  BurJcler'a  Case  (1597),  2  Eep. 
55  b;  Hogg  v.  Crosse  (1592),  Cro. 
Eliz.  254. 
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created  by  deed  Cv),  yet  the  rule  still  holds.  Inasmuch,  however, 
as  a  use  may  be  limited  infaturo,  a  lease  for  life  may  be  made  to 
commence  at  a  future  day  by  limitations  operating  under  the 
Statute  of  Uses,  as,  for  instance,  where  the  lease  is  made  in 
pursuance  of  a  power  to  lease  (2:). 

A  lease  for  term  of  life,  without  mentioning  for  whose  life,  is 
deemed  to  be  for  the  life  of  the  lessee ;  but  if  the  lessor  might 
lawfully  grant  a  lease  for  the  term  of  his  own  life,  but  not  for  the 
term  of  the  life  of  the  lessee,  such  a  lease  will  be  taken  to  be  for 
the  former  term  (o).  A  lease  made  to  A.  during  the  life  of  B. 
and  C.  will  continue  during  the  life  of  the  survivor  (b) ;  but  a 
lease  for  a  term  of  years  if  A.  and  B.  shall  so  long  live  will 
determine  on  the  death  of  one  of  them  (/>).  A  lease  for  the  lives 
of  A.,  B.  and  C,  where  C.  is  not  in  being,  is  good  for  the  lives  of 
A.  and  B.  (c). 

A  yearly  letting  with  a  provision  that  the  lessee  shall  not  be  Letting  to 
disturbed  so  long  as  the  rent  is  duly  paid  (rf),  is  equivalent  to  a  ^wie^rait 
lease  for  the  life  of  the  lessee,  and  is  void  at  law  unless  made  by  pi^i^. 
deed(e).    But  in  Ireland  it  is  otherwise,  since  a  freehold  interest 
can  be  created  by  note  in  writing  signed  by  the  lessor  (/).     And 
where  the  lessee  of  a  shop,  whose  term  was  to  expire  at  Mid- 
summer, 1901,  let  the  shop  early  in  1900    to  A.,   under  an 
informal  memorandum  in  writing,  whereby  he  accepted  A.  as 
tenant ''  at  the  rental  of  Is.  per  week,  the  rent  not  to  be  raised 
during  my  present  tenancy,''  that  was  held  by  the  Court  of 
Appeal  to  constitute  a  valid  contract  for  a  tenancy  for  a  definite 
term,  viz.,  until  Midsummer,  1901  (g).     Where,   however,   the 
demise,  by  a  written  instrument  not  under  seal,  was  from  year 


(y)  8  &  9  Vict.  c.  106,  8.  2 ;  supra, 
p.  13L 

(z)  1  Sandere  on  Uses,  dth  ed. 
142 ;  1  PlaU  on  Leases,  692. 

(0)  Co.  Litt.  42  a.  For  effect  of  a 
demise  by  A.  to  B.  for  the  tei-m  of 
A«  life,  see  per  Taunton,  J.,  in  Doe 
V.  Dodd  (1833),  5  B.  &  Ad.  p.  693. 

(6)  Bruduel's  Case  (1593),  5  Kep. 
9  a.  Bac.  Abv.  842 ;  Hughes  and 
Vrowther's  Case  (1610),  13  Rep.  66. 
^  Ik^  V.  Smith  (1805),  6  East,  530. 

(c)  Doe  T.  Edwards  (1836),  1 
M.  &  W.  553 ;  and  see  Coutes  v. 
*'Mins  0871),  L.  B.  7  Q.  B.  144. 

(^  Where  the  tenant  is  in  posses- 
sion and  the  landlord  agrees  not  to 


raise  his  rent,  such  agreement  is 
personal  and  will  not  bind  a  pur- 
chaser without  notice:  Jioberts  v. 
Treyash's  (1878),  38  L.  T.  176. 

(e)  Doe  V.  Broione  (1807),  8  East, 
165 ;  Brourne  v.  Warner  (1807),  14 
Ves.  156,  409;  Cheshire  Lines  Cwn- 
mittee  v.  Lewis  (1880),  50  L.  J.  Q.  B. 
121  (see  the  observatious  of  Bi-ett, 
L.J.,  as  to  specific  perfoimance  in 
such  a  case). 

(/)  liandlord  and  Tenant  Law 
Amendment  Act,  Irelaud,  1860 
(23  &  24  Vict.  c.  154),  s.  4  ;  IVootl  v. 
Davis  (1880),  6  L.  B,  Ir.  50. 

(ff)  Adams  v.  Cairns  (1901),  85 
L.  T.  10. 
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agreement. 


to  year  so  long  as  the  rent  should  be  paid,  and  as  the  lessor 
should  have  power  to  let  the  premises,  it  was  held  that  the 
instrument  was  void  as  a  lease,  on  the  ground  of  uncertainty, 
and  also  on  the  ground  that  it  ought  to  have  been  under  seal  {h). 
Where  there  is  no  present  demise,  but  simply  an  executory 
agreement  under  which  the  lessee  is  to  have  ^  lease,  and  is  not 
to  be  disturbed  so  long  as  the  rent  is  paid,  the  rule  is  different, 
and  in  equity  the  lessee  is  entitled  to  a  life  tenancy,  subject  to 
payment  of  rent  (i),  or  for  so  long  as  the  lessor's  interest  per- 
mits (i).  In  a  recent  case  (k)  the  Court  of  Appeal  held  that  an 
informal  document  which,  not  being  a  deed,  could  not  operate  as 
a  present  demise  to  the  defendant  for  his  life,  might  be  construed 
as  an  agreement  to  grant  a  lease  for  his  life,  which  he  was 
entitled  to  have  specifically  performed.  Where  the  lessor  has  a 
leasehold  interest,  the  lessee  is  entitled  to  an  underlease  for  the 
residue  of  the  term  less  one  day,  should  he  so  long  live  (Q. 


Beddendom, 


BESEBVATION   OF   BENT. 

The  BEDDENDUM  (771)  fixes  the  amount  and  kind  of  recompense 
to  be  paid  by  the  lessee  to  the  lessor  for  the  possession  of  the 
demised  premises,  and  usually  specifies  the  periods  at  which  such 
recompense  is  to  be  paid  or  rendered. 

Distress  is  a  necessary  incident  to  rent,  and  rent  can  only  be 
reserved  out  of  lands  or  tenements  whereto  the  lessor  may  have 
recom*se  to  distrain  (n).  Hence  it  cannot  be  reserved  out  of 
incorporeal  hereditaments  (n).  The  rent  reserved  for  the  whole 
land  becomes  due  out  of  every  part  of  it  (o).  On  one  lease  several 
yearly  rents  may  be  reserved  (p). 

No  special  form  of  words  is  essential  for  reservation  of  rent. 
A  proviso  {q)f  or  a  covenant  (?•),  may  constitute  a  good  reservation. 


(A)  Wood  V.  Beard  (1876),  2  Ex.  D. 
30. 

(i)  Be  King*8  Leasehold  EataUs 
(1873),  L.  E.  16  Eq.  521 ;  Mardell  v. 
CuHis  (1899),  43  Sol.  Journ.  587, 
(1899)  W.  N.  93. 

{k)  Zimbier  v.  AbrahajM,  [1903]  1 
£.  B.  577,  583. 

(0  Kusel  V.  Watson  (1879),  11 
Ch.  D.  129. 

(m)  Co.  Litt.  142  a.  As  to  the 
effect  of  a  memorandum  added  to 
the  lease  allowing  a  deduction  from 
the  rent,  see  Davies  v.  Stacey  (1840), 


12  A.  &  E.  506:  and  as  to  the 
reddendum  in  mining  leases,  see 
infra,  p.  203. 

(n)  Co.  Litt.  47  a. 

(o)  CuHis  V.  S}»itty  (1835),  1  Biiig. 
N.  C.  p.  760 ;  Uargrave  v,  Sheirin 
(1826),  6  B.  &  C.  34. 

(p)  Knighfs  Case  (1588).  5  Kep. 
54  b. 

(q)  Harrington  v.  Wise  (1597).  Cm. 
Ehz.  486. 

(r)  Drake  v.  Munday  (1631),  Civ>. 
Car.  207. 
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and  a  letting  at  and  under  the  rent  of  80Z.  is  an  agreement 
by  the  tenant  to  pay  that  rent(s).  Under  the  words  yieldmg 
and  paying  or  rendering  a  covenant  for  payment  of  the  rent 
isimpHed  (t). 

Bent  may  be  made  payable  in  advance,  but  in  that  case  the  Bent  payable 
reddendum  should  state  expressly  that  the  rent  is  so  payable/ra/n  ^  advance. 
tinie  to  time,  or  during  the  term,  in  advance,  or  the  stipulation  for 
payment  in  advance  may  be  held  to  relate  to  the  first  quarter's 
rent  only  (u).  And  sometimes  it  may  be  advisable  to  make  the 
last  quarter's  or  half-year's  rent  payable  in  advance,  so  as  to  enable 
the  lessor  to  distrain  for  it  before  the  expiration  of  the  lease  (x). 

The  times  of  payment  of  the  rent — i.e.,  quarterly  or  half-  Times  of 
yearly — should  be  mentioned  in  the  reddendum.  If  no  times  of  P*y™«"*- 
payment  are  specified,  the  rent  will  be  payable  at  the  end  of  the 
year  (y).  The  days  of  payment  should  also  be  specified,  and  the 
day  first  mentioned  should  be  that  on  which  the  first  payment  of 
rent  is  to  be  made  {z) ;  but  although  this  is  not  so,  the  first  pay- 
ment will  nevertheless  be  deemed  to  become  due  on  such 
one  of  the  days  specified  as  first  occurs  (a).  Bent  reserved 
payable  half-yearly  or  quarterly,  without  mention  of  the  days  of 
payment,  will  be  payable  in  equal  portions  on  half-yearly  or 
quarterly  days  computed  from  the  commencement  of  the  term  (6). 

The  amount  of  the  rent  must  be  either  expressly  stated,  or  certainty 
otherwise  rendered  capable  of  being  ascertained  with  certainty  (c);  ^  ^  wnount 
and  it  is  certain  if  by  calculation  and  on  the  happening  of  certain 
events  it  becomes  certain  {d).  Thus  a  man  may  hold  of  his  lord 
to  shear  all  the  sheep  depasturing  within  his  lord's  manor ;  and 
this  is  certain  enough,  although  the  lord  has  sometimes  a  great, 
and  sometimes  a  small  number  there  (e).  A  royalty  of  so  much 
quarterly  per  solid  yard  for  marl  got,  and  so  much  per  thousand 


3. 


W  Doe  V.  Kneller  (1829),  4  0.  &  P. 

(0  Iggulden  V.  May  (1804),  9  Vee. 
»tp.  330;  Giles  v.  Hooper  (1691), 
CutL  135 ;  Ilellier  v.  Cnshard  (1666), 
1  Sii  266 ;  Porter  v.  Swetnam  (1654), 
Styles,  406. 

(li)  See  Holland  v.  Falser  (1817),  2 
Stark.  161 ;  Hopkins  v.  Helmore 
(1838),  8  A.  &  E.  463. 

(x)  WiUy  V.  Williams  (1864),  12 
W .  i.  765. 

W  Cde  V.  Sury  (1627),  Lat^h. 
2(>i;  Coomber  v.  Howard  (1845),  1 
C.B.  440;  Turner  v.  Allday  (1836), 


Tyr.  &  Gr.  819;  Collett  v.  Curling 
(1847),  10  Q,  B.  785. 

(z)  See  Hutchins  v.  Scott  (1837),  2 
M.  &  W.  809. 

(a)  Hill  V.  Grange  (1557),  Plowd. 
p.  171 ;  Co.  Litt.  217  b. 

(6)  Tonikins  v.  Pinsent  (1702),  2 
Ld.  Eaym.  819.  See  Harrington  v. 
Wise  (1597),  2  EoU.  Abr.  450. 

(c)  Co.  Litt.  142  a.  See  Parker  v. 
Harris  (1693),  1  Salk.  262. 

(rf)  Per  Brett,  L.J.,  in  Ex  parte 
Voisey  (1882),  21  Ok  D.  p.  458. 

(e)  Co.  Litt.  96  a. 
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Mode  of 
reservatioii. 


"Net  rent; 


for  all  bricks  made  by  the  tenant,  is  a  rent  capable  of  being 
ascertained  with  certainty  (/).  A  rent  varying  with  the  price  of 
wheat,  such  price  to  be  ascertained  in  a  specified  manner,  is 
good  (g) ;  and  so  is  a  rent  of  part  of  a  room  with  steam  power, 
subject  to  deduction  at  the  rate  of  the  rent  for  the  days  when 
the  steam  power  is  not  available  (/0« 

The  rent,  if  reserved  to  any  specified  person,  should  be  reserved 
to  the  person  who  leases  (t)  or  purports  to  lease  (A;)  the  land  oat 
of  which  it  issues,  and  not  to  a  stranger;  but  though  rent 
reserved  to  a  stranger  does  not  go  with  the  reversion  and 
cannot  be  distrained  for,  the  reservation  is  good  by  way  of 
contract  (2).  It  has  been  said  that  the  law  will  use  all  the 
industry  imaginable  to  conform  the  reservation  to  the  estate  (m). 
Hence  a  reservation  to  the  lessor,  entitled  in  fee,  his  heirs, 
executors,  and  assigns,  will  not  prevent  the  rent  from  following 
the  reversion  and  going  to  the  heir  (n). 

But  the  most  clear  and  sure  mode  of  reservation  is  to  reserve 
rent  yearly  during  the  term,  and  leave  the  law  to  make  the 
distribution,  without  an  express  reservation  to  any  person  (o), 
and  now  under  sect.  10  of  the  Conveyancing  Act,  1881,  rent 
reserved  by  a  lease  goes  with  the  reversionary  estate  in  the 
land(p).  A  reservation  of  rent  to  the  lessor  only,  or  to  the 
lessor,  his  executors,  and  assigns,  not  mentioning  his  heirs,  will 
enure  only  during  the  life  of  the  lessor  (g),  unless  the  reservation 
be  expressly  to  the  lessor  dming  the  term,  in  which  case  rent  will 
continue  payable  to  the  end  of  the  term  (r). 

A  stipulation  for  a  net  rent  means  a  rent  clear  of  all  dedac- 
tions  {s)  :  hence  the  tenant  under  a  lease  containing  this 
reservation  will  be  liable  to  pay  land  tax  and  sewers  rates  (<). 


(/)  Daniel  v.  Grade  (1844),  6 
Q.  B.  145.  See  Watson  v.  Waud 
(1853),  8  Ex.  at  p.  339. 

{g)  Kendall  v.  Baker  (1852),  11 
C.  B.  842. 

(7i)  Selbij  V.  Greaves  (1868),  L.  R.  3 
C  P   594 

'  (0  Co.  Litt.  143  b,  Litt  sect.  346 ; 
Gates  Y.  FHth  (1615),  Hob.  130.  See 
Cole  V.  Sury  (1627),  Latch.  264. 

(k)  As  to  leases  by  estoppel,  see 
su}/ra,  p.  74. 

(/)  JeweVs  Case  (1587),  5  Eep.  3  a. 
See  Deering  v.  Farrington  (1674),  1 
Mod.  113. 

(m)  See  the  judgment  in  Sacheverell 


V.  Froggatt  (1671),  1  Vent,  at  p.  162, 

(«)  Drake  v.  Munday  (1631),  Cro. 
Car.  207.  See  Sacheverell  v.  FrogyaU, 
2  Wms.  Saund.  367  a.  And  see  sttproy 
p.  61,  as  to  real  representatives. 

(o)  WhiUock's  Case  (1609),  8  Rep. 
at  p.  71  a. 

(p)  Infra,  Chap.  V.,  Sect.  1  (5).  Cf. 
Beer  v.  Beer  (1852),  12  C.  B.  60. 

{q)  Co.  Litt.  47  a;  Wooton  v.  Ed^nn 
(1608),  12  Rep.  3a 

(r)  Sacheverell  v.  Froggatt,  2  Wins. 
Saund.  367  a. 

{s)  See  the  judgment  of  Lord 
Tenterden,  C,J,,  in.  Bennett  y,  Womeiek 
(1828),  7  B.  &  C.  at  p.  629,  3  C.  &  P. 
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COVENANTS. 

A  GOVBNANT  is  nothing  more  than  an  agreement  of  the  parties  Covenant, 
under  8ftal(t).  Hence,  in  order  to  constitute  a  covenant,  no  g^tuted" 
technical  language  is  necessary  (u)  ;  any  words  in  a  deed  which 
show  an  agreement  to  do  or  not  to  do  a  thing  amount  to  a 
covenant  (x).  A  recital  (y),  or  an  exception  (z),  may  constitute  a 
covenant,  if  there  can  be  collected  from  it  an  agreement  that  a 
thing  should  be  done  or  should  not  be  done  (a).  And  a  covenant 
may  be  implied  from  the  provisions  of  the  lease,  if  this  is  neces- 
sary in  order  to  secure  for  them  full  effect  (b) .  Where,  for  instance , 
the  landlord  of  a  block  of  flats  has  let  them  out  on  leases,  each 
containing  a  covenant  by  the  tenant  to  use  his  flat  for  residential 
purposes  only,  but  without  any  express  corresponding  covenant 
by  the  landlord  as  to  the  use  of  the  flats,  a  covenant  by  the 
landlord  that  the  flats  shall  be  used  for  residential  purposes  only 
may  be  implied  (c).  Every  obligation  which,  on  the  fair  construc- 
tion of  the  language  of  a  deed,  is  clearly  imposed  on  one  of  the 
parties  is  equivalent  to  an  express  covenant  by  him  to  perform 
that  obligation  {d). 

An  express  covenant  for  payment  of  rent  is  always  inserted  in  Covenant  for 
leases  by  deed,  the  advantage  of  its  insertion  being  that,  unlike  ^*^"®"*  ^* 
the  implied  covenant  (e)  arising  from  the  words  '^  yielding  and 
paying,"  it  binds  the  lessee  to  pay  rent,  although  he  does  not 
enter,  and,  after  he  has  assigned  the  lease,  renders  him,  as  well 
as  the  assignee,  liable  for  payment  of  rent  (/).  If  it  is  agreed 
that  the  rent  shall  cease  to  be  payable,  or  shall  be  suspended,  in 

96;   Bradbury  v.   Wri(/ht  (1781),   2  (y)  Sampson  v.  Easterly  (1830),  9 

DouffL  624;  Giles  v.  Htxyper  (1691),  B.  &  C.  505,  6  Bing.  644;  FarraU  v. 

Carth.  135.     See,  too,  infra,  p.  155.  HUditch  (1859),  5  C.  B.  N.  S.  840; 

[t)  Per  Lord  EUenborough,  C.J.,  Lay  v.  Mottram  (1865),  19  O.B.N.S. 

mHawiall  v.  Lynch  (1810),  12  East,  479. 

»t  p.  182.     Cf,  Ilayne  v.  Cummings  (z)  D.  of  St,  Alhans  v.  Ellis^  stqn-a, 

(1864),  16  C.  B.  N.  S.  p.  426.  (a)  D,  of  St.  Albans  v.  Ellis,  sujn-a, 

(tt)  Brookes  v.  Drysdale  (1877),   3  at  p.  355. 
C.P.  D.  p.  58;  Wolveridge  v.  Steward         (o)  As  to  a  covenant  to  bum  lime 

(1833),  1  Cr.  &  M.  p.  657 ;   Wood  v.  being  implied  from  a  covenant  to 

Cupper  Miners'  Co.  (1849),  7  C.  B.  supply  lime  at  certain  seasons,  see 

906;  Lant  v.  Norris  (1757),  1  Burr.  Earl  of  Shrewsbury  v.  Qould  (1819), 

287,  290.     See  also  Saltoun  v.  Hous-  2  B.  &  A.  487.     Cf  Doe  v.   Guest 

tetti*  (1824),  1  Bing.  at  p.  440.  (1846),  15  M.  &  W.  160. 

[r)  Easterby  v.  Sampson  (1830),  6  (c)  Gedge  v.  Bartlett,  C.  A.  (1900), 

Bing.  644,  650,   9    B.   &    C.   505 ;  17  T.  L.  B.  43. 

Stecinson's  Case  (1589),  1  Leon.  324,  (d)  Per  Bigby,  L. J.,  in  Be  Cadogan 

12  East,  182,  note  (a) ;  Mollis  v.  Carr  Estate,  Lim,  (1895),  73  L.  T.  p.  390. 
(1677),  2  Mod.  87;  Duke  of  St.  Albans  (e)  Supra,  p.  151. 

▼.  i!:«u(1812).  16  East,  352 ;  Cannock         (/)  Infra,  Chap.  V.,  Sect.  1  (4). 
T.  Jones  (1849),  3  Ex.  233. 
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case  the  demised  premises  shall  be  burnt  down,  or  shall  become 
uninhabitable,  an  express  exception  or  provision  to  that  effect 
should  be  inserted  in  the  covenant  for  payment  of  rent.  An 
exception  of  damage  by  fire  contained  in  the  covenant  to  repair 
does  not  limit  the  operation  of  the  covenant  for  payment  of  rent  (g) . 
•Usual cove-  Where  an  agreement  for  a  lease  specifies  only  the  essential 
terms  above  mentioned  (i),  and  either  mentions  no  other  terms, 
or  provides  that  the  lease  shall  contain  the  "usual  provisions"  (i), 
the  parties  are  entitled  to  have  inserted  in  the  lease  made  in 
pursuance  of  the  agreement  such  other  provisions  as  are  usual  in 
leases  of  property  of  the  same  character  as  that  agreed  to  be 
leased  (t),  and  in  the  same  district  (m),  not  being  provisions 
which  tend  to  abridge  or  qualify  the  legal  incidents  of  the  estate 
agreed  to  be  granted  to  the  lessee  (n).  Since  a  covenant  against 
assigning  or  underletting  without  consent  (o),  and  a  proviso  for 
re-entry  for  breach  of  any  of  the  covenants  in  the  lease,  or  upon 
bankruptcy  of  the  lessee  {p),  tend  to  abridge  or  qualify  the  legal 
incidents  of  the  estate  agreed  to  be  granted  to  the  lessee,  the 
lessor  cannot,  in  the  absence  of  express  stipulation  in  the  agree- 
ment for  a  lease,  require  the  insertion  in  the  lease  of  either  of 
those  provisions. 

The  question  whether  a  provision  is  usual  is  one  of  fact  (q),  to 
be  decided  either  upon  an  examination  of  the  provisions  contained 
in  the  leading  books  of  precedents  (q),  or  from  the  evidence  of 

{(f)  Hare  v.  Groves  (1796),  3  Anst.  Whieldon  (1841),  1  Hare,  176.     The 

687.     See  infra,  p.  235.  observatioDB  of  Lord  Eldon  in  Church 

(h)  See  articles  in  27  Sol.  Joum.  v.  Brown  were  cited  and  approved  in 

pp.  129,  142,  159,  177,  and  letter  at  Hodgkinson  v.  Crowe  (1875),  L.  B.  10 

p.  211 ;  and  as  to  clauses  in  mining  Ch.  p.  625. 

leases  which  are,  and  are  not,  usual,  (o)  Henderson    v.    Hay    (1792),  3 

see  infra,  pp.  206,  207.  Bro.  C.  C.  632 ;    Church  v.  Brown 

(t)  Supra,  p.  108.  (1808),   15  Ves.  258;  Hodgkinson  v. 

\k)  The     same     construction     is  Crowe  (1875),   L.  IL    19    Eq.   591; 

adopted  in  both    these    cases.     See  Hampshire  \,Wickens{\SlS)y1  Qk,li). 

Church  V.    Brown    (1808),    15   Ves.  555. 

p.    271 ;  but  see  Colhoun  v.  Trustees  ip)  Hodgkinson   v.    Crvwe  (1875), 

tf  Foyle  College  (1898),  1 1,  fi.  233.  L.  R.  19  Eq.  591 ;  10  Ch.  622.    It  was 

(/)  See  Bennett  v.  Wornack  (1828),  held,  however,  before  this  decision 

7  B.  &  C.  627 ;  Hampshire  v.  Wickens  of  the  Court  of  Appeal,  that  a  proviso 

(1878),  7  C.  D.  at  p.  561.  for  re-entry  if  any  business  but  that 

(w)  Church  v.   Brown  (1808),    15  of  a  licensed  victualler  was  carried 

Ves.  p.  267;    Wilbraham  v.  Livesey  on    [Bentiett    v.    Womach    (1828),    7 

(1854),  18  Beav.  p.  210;  StreUey  v.  B.    &    C.   627),   or    on    bankruptcy 

Pearson  (1880),  15  Ch.  D.  113.     See,  {Haines  v.  BurneU  (1859),  27  Beav. 

too,    Hodgkinson    v.    Crowe    (1875),  500),  was  iLSual  in  leases  of  public- 

L.  E.  19  Eq.  591.  houses. 

(n)  Church  v.   Broion    (1808),    15  (ry)  Hampshire  v.   Wickens  (1878), 

Ves.    pp.    264,    265 ;     Blakesley    v.  7  Ch.  D.  555 ;   Brookes  v.  DrysduU 


SECT,  n.] 


LEASES  GENERALLY. 


155 


witnesses  familiar  with  the  usual  contents  of  leases  of  the 
description  of  that  agreed  to  be  granted  (r).  This  being  so,  it 
is  obvious  that  the  ''  usual  provisions"  of  a  lease  may  vary  in 
different  generations  (s),  and  the  older  decisions  on  this  subject 
may  not  afford  a  trustworthy  guide  at  the  present  day.  The  instances 
following  provisions  may  probably  be  considered  to  be  usual : —  pro^stons. 
Covenant  by  lessee  to  pay  rent  {t). 

Covenant  by  lessee  to  pay  taxesy  except  such  as  are  ultimately 
charged  by  the  Legislature  on  the  landlord  (m).  A  cove- 
nant by  the  lessee  to  pay  ''land  tax,  sewers  rate,  and  all 
taxes,"  is  usual  in  a  lease  reserving  a  net  rent(j').  By 
the  custom  of  the  district  under  an  agreement  for  the 
lease  of  a  farm  ''on  the  usual  terms,"  the  land  tax  may 
(and  formerly  the  tithe  rent  charge  might)  fall  on  the 
tenant  0/). 
Covenant  by  lessee  to  keep  and  deliver  up  premises  in  repair  {z), 
Pbovision  in  a  lease  of  buildings  enabling  the  lessor  to  enter 

and  view  the  state  of  repair  (a). 
Proviso  for  re-enti'y  on  non-payment  of  rent  (6). 
The  usual  qualified   covenant  by  the  lessor  for  quiet  enjoy- 

ment  (c). 
hi  cases  of  leases  of  particular  kinds  of  property  other  pro- 
visions may  be  required  to  be  inserted  (J).     Thus  in  an  agri- 
cultural lease  such  covenants  as  to  cultivation  as  are  usually 


(1877),  3  C.  p.  D.  52.  The  ques- 
tion seems  to  have  been  formerly 
considered  one  of  law.  See  Heitdtrsvu 
T.  Hay  (1792),  3  Bro.  C.  C.  632. 

(r)  As  in  Hodgkinaon  v.  Crowe 
;i875),  L.  R  19  Eq.  691.  See  Hart 
V.  Hart  (1881),  18  Ch.  D.  670,  where 
con?e\''ancers  were  called  to  speak  to 
the  usual  practice. 

(<)  Hampshire  v.  Wickens  (1878), 
7  CL  1).  p.  561. 

(0  See  Tayhr  v.  Horde  (1757),  1 
Burr.  p.  125 ;  5  Dav.  Prec.  3rd  ed. 
Part  L  p.  53 ;  3  By th.  &  Jarm.  4th 
ed.  by  Bobbins,  p.  117. 

(m)  5  Dav.  l*rec.  Part  I.  p.  53 ; 
3  Byth.  &  Jarm.  4th  ed.  p.  117. 

(x)  Bennett  v.  Wtmxack  (1828),  7 
B.  &  C.  627 ;  3  C.  &  P.  96. 

(y)  See  Parish  v.  Sleeman  (1860), 
1  D.  F.  &  J.  pp.  328,  332. 

(z)  Sltarp  \,Mimyan{So. 2)  (1857), 
23Beav.  p.  422 ;  Doe  v.  MW*er«(1831), 
^  B.  &  Ad.  p.  903.    Apparently  the 


woi-ds  **  reasonable  wear  and  tear 
excepted  "  cannot  be  requii'ed  to  be 
inserted  as  a  usual  provision  at  the 
end  of  this  covenant:  27  Sol.  Journ. 
p.  177. 

(a)  5  Dav.  Prec.  Part  I.  p.  53, 
citea  by  Jessel,  M.R.,  in  Hampehire 
v.  Wickens f  7  Ch.  D.  p.  561. 

(6)  See  Hodykinson  v.  (7rott'e;(1875), 
L.  R.  10  Ch.  p.  626. 

(c)  Hampshire  v.  Wickens  (1878):  7 
Ch.  D.  p.  561.  See  Hall  v.  City  of 
London  Brewery  Co,  (1862),'  31 
L.  J.  Q.  B.  257.  As  to  covenants 
for  title  in  Ireland,  where  special 
provision  for  such  covenants  exists 
under  the  Landlord  and  Tenant  Law 
Amendment  Act,  Ireland,  1860 
(23  &  24  Vict.  c.  154),  see  Colhoun  v. 
TrnsUes  of  Foyle  CoUeye  (1898),  1 
L  R.  233. 

(d)  As  to  usual  provisions  in  mining 
leases,  see  infra,  p.  206. 
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Provisions 
which  are 
not  usuaI. 


inserted  in  leases  of  land  in  the  neighbourhood  may  be  required. 
In  such  a  lease  a  covenant  not  to  mow  meadow  land  more  than 
once  a  year  seems  to  be  a  usual  covenant  (e).  No  doubt  also  a 
reservation  of  an  additional  rent  for  every  acre  of  old  pasture 
land  ploughed  up  may  be  required  to  be  inserted,  since  such  a 
reservation  is  certainly  usual,  and  as  it  only  enforces  the  lessee's 
duty  to  abstain  from  committing  waste,  it  does  not  qualify  or 
abridge  the  legal  incidents  of  the  estate  agreed  to  be  granted  to 
the  lessee.  So,  again,  in  relation  to  leases  of  public-bouses  it 
has  been  said  that  the  **  usual  covenants  "  mean  the  covenants 
always  inserted  in  such  leases  (/). 

The  following  provisions  have  been  held  not  to  be  usual : — 
Proviso  suspending  payment  of  rent  in  case  the  premises 

are  destroyed  by  fire  or  tempest  {g). 
Exception  from  the  covenant  to  repair  of  damage  by  fire 
or    tempest  (h) ;    and    even    though    this    exception   is 
admitted  by  the  lessor,  the  lessee  cannot  add  the  words 
"or  other  casualty,"  these  being  uncertain (i). 
Covenant  by  lessee  to  rebuild  and  repair  (k). 
Covenant  by  lessee  not  to  assign  or  underlet  without  licence  (0- 
The  reason  why  such  covenants  are  not  inserted,  unless 
expressly  stipulated  for  by  a  lessor,  has  been  already 
stated  (m).    The  fact  that  the  subject-matter  of  the  lease 
is  a  public-house  (n)  makes  no  difference. 
Condition  that  any  underlease  or  deed  of  assignment  of  the 
lease  shall  be  registered  with  the  lessor's  solicitor,  and  a 
fee  paid  to  him  (o). 
Covenant  by  the  lessee  not  to  exercise  a  particular  trade  upon 
the   demised  premises  {p),  at  all  events  where  the  pre- 
mises are  in  a  neighbourhood  where  trade  is  usually 


(e)  See  Hyde  v.  Warden  (1877),  3 
Ex.  D.  p.  82. 

(/)  Hampshire  y.  WickeiiB  (1878), 
7  Oh.  D.  p.  561.  See  Bmiiett  v. 
Wmnack  (1828),  7  B.  &  C.  627,  and 
note  (jp),  p.  154,  supra, 

(f/)  Doe  V.  Sandham  (1787),  1  T.  R. 
705. 

(h)  Sharp  V.  Millujan  (No.  2) 
(1857),  23  Beav.  419;  Kendall  v. 
Hill  (1860),  6  Jur.  N.  S.  968. 

(O  Crosse  v.  Morgan  (1889),  60 
L.  T.  703. 

{k)  Doe  V.  Withers  (1831),  2  B.  & 
Ad.  p.  903. 


(0  Hendersoti  v.  Hay  (1792\  3  Bro. 
C.  0.  632;  Church  v.  Brown  (1808K 
15  Ves.  528;  Hampshire  v.  Wiekeui 
(1878\  7  Ch.  D.  555 ;  Buckland  v. 
Papillon  (1866),  L.  R.  1  Eq.  p.  48-A 
2  Ch.  p.  71 ;  Bishoji  v.  Taylor  (1891), 
60  L.  J.  Q.  B.  556. 

(to)  Supra,  p.  154,  n.  (o). 

(/i)  Be  lAtnder  and  Bityley^s  Con- 
tract,  [1892]  3  Ch.  41. 

(o)  Brookes  V.  Drysdale  (1877),  3 
C  P  D   52 

(jp)  Prtqiert  v.  Parker  (1832),  3 
My.  &  K  280.  See  Van  v.  Corpe 
(1834),  ib.  269. 
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carried  on  (q).  Bat  in  a  lease  of  a  public-house  a  covenant 
against  carrying  on  any  trade  except  that  of  a  licensed 
victualler  or  beerhouse  keeper  is  usual  (r).  It  has  been 
thought  that  in  localities  where  trade  is  not  carried  on 
the  insertion  of  a  covenant  against  converting  the  house 
demised  into  a  shop  might  perhaps  be  insisted  on  (q). 

Covenant  by  a  lessee  to  carry  on  a  particular  trade  on  the 
premises  (s),  except  in  the  case  of  a  lease  of  a  public- 
house  (t). 

Covenant  by  the  lessee  in  a  lease  of  a  public-house  to  reside 
on  the  premises  and  personally  conduct  the  business  (u). 

Covenant  by  the  lessee  to  insure  (u). 

Covenant  that  in  case  the  demised  premises  shall  be  blown 
down  or  burned,  the  lessor  shall  rebuild,  or  otherwise 
the  tenant  shall  be  at  liberty  to  quit  (x). 

Proviso  for  re-entry  on  breach  of  any  covenant  (y).  The 
rule  on  this  head  has  not  been  altered  by  sect.  14  of  the 
Conveyancing  Act,  1881  {z). 

A  PBoyiso  for  re-entry  in  case  the  lessee  shall  become  bankrupt 
or  make  any  composition  with  his  creditors  or  if  execu- 
tion should  issue  against  him  is,  it  seems,  unusual  and 
unreasonable  (a). 

An  agreement  for  a  lease  to  contain  **  proper  covenants  *' 
justifies  the  insertion  only  of  such  covenants  as  are  calculated 
to  secure  the  full  effect  of  the  contract  (&),  and  ordinarily  a 
covenant  against  assignment  or  underletting  will  not  be 
included  (c). 

The  question  what  are  usual  and  proper  covenants  can  be 
determined  on  a  summons  under  the  Vendor  and  Purchaser 
Act,  1874(2). 


(q)  Wilhraham  v.  Liveseij  (1854), 
18Beav.p.  210. 

(t)  See  Bennett  v.   Womack  (1828), 

7  B.  &  0.  627. 

W  i>o«  V.  Ouest  (1846),  15  M.  &  W. 
160. 

(0  See*wpfa,  p.  154,  n.  (p). 

(u)  This  seems  to  have  been 
admitted  to  be  lukiisual  in  Cosser  v. 
MiV  (1832),  3  My.  &  K.  283.  See 
alao  5  Dav.  Ptec  3rd  ed.  Part  I. 
p.  53,  note.  In  practice  however,  a 
lessee  of  insurable  buildings  very 
oommonly  covenants  to  insure  them, 
or  to  recoup  to  the  lessor  the  expense 


of  insuring  them. 

(x)  Doe  V.  Sandham  (1787),  1  T.  B. 
705  ;  Medwin  v.  Sandham  (1789),  3 
Swanst.  685. 

(y)  Iladgkinson  v.  Crowe  (1875), 
L.  K.  10  Ch.  622. 

(2)  He  AnderUm  and  Mihier*8  Con- 
tract (1890),  45  Ch.  D.  476. 

(a)  Hyde  v.  Warden  (1877),  3 
Ex.  D.  p.  82;  H<dgkinson  v.  Crowe 
(1875),  L.  R.  19  Eq.  591. 

{h)  Jones  v.  Jones  (1806),  12  Ves. 
186. 

(c)  Eadie  v.  Addison  (1882),  52 
L.  J.  Ch.  80. 
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It  is  a  general  principle  of  construction  that  a  written  instrn- 
ment,  if  it  is  plain  and  unambiguous,  must  be  construed  accord- 
ing to  the  plain  and  unambiguous  language  of  the  instrument 
itself.  And,  in  such  a  case,  even  the  fact  that  the  parties  have 
for  many  years  interpreted  the  language  in  a  sense  different 
from  that  which  it  plainly  bears  cannot  affect  the  construction 
of  the  instrument  (d). 

But,  of  course,  in  such  an  instrument  as  a  lease,  every  cove- 
nant is  to  be  expounded  with  a  regard  to  its  context,  and  such 
exposition  must  be  upon  the  whole  instrument,  ex  antecedentibus 
et  consequentilnis,  and  according  to  the  reasonable  sense  and 
construction  of  the  words  (e).  Hence,  if  a  man  acts  contrary  to 
the  intention  of  his  covenant,  a  breach  will  be  committed, 
although  he  literally  performs  it;  as,  for  instance,  if  a  man 
covenants  to  leave  all  the  trees  upon  the  land,  and  he  cuts  them 
down  and  leaves  them  there  (/).  If  the  meaning  of  the  words 
of  a  covenant  be  doubtful,  such  construction  will  be  made  as  is 
most  strong  against  the  covenantor  (^).  The  Court,  however, 
will  not  construe  a  covenant  as  giving  a  lessor  the  power  to 
derogate  from  his  own  grant,  if  the  words  used  are  fairly  capable 
of  another  construction  (h). 

When  two  parties  enter  into  mutual  covenants  such  covenants 
may  be  either  dependent  or  independent.  When  the  covenants 
are  independent,  each  party  may  sue  upon  the  covenant  of  the 
other  without  any  reference  to  the  question  whether  he  has 
performed  his  own  covenant ;  when  the  covenants  are  dependent, 
the  performance  of  his  own  covenant  will  be  treated  as  a 
condition  precedent  to  his  right  to  sue  upon  the  covenant  of 
the  other. 

Covenants  are  to  be  construed  as  dependent  or  independent, 
according  to  the  fair  intention  of  the  parties,  to  be  collected 
from  the  instrument,  and  technical  words  should  give  way  to 
that  intention  (i).     As  furnishing  a  guide  to  the  discovery  of 


(c^  See  per  Lord  Halsbury  in 
Nirrth  Eastern  Ity,  Co,  v.  Lord 
Hastingsy  [1900]  A.  C.  260,  at  p.  263, 
referring  to  Clifton  v.  Walmeslt^ 
(1794),  5  T.  E.  564. 

{e)  Per  Lord  Ellen  borough,  C.J., 
in  Iggulden  v.  May  (1806),  7  East,  at 
p.  241. 

(/)  Com.  Dig.  Covenant  (E.  2). 
As  to  the  construction  of  a  covenant 


to  make  roads  on  a  building  estate, 
see  Mason  v.  Cole  (1849),  4  Ex.  375. 

(«/)  Bac.  Abr.  Covenant  (F.) ;  judg- 
ment in  Doe  v.  Stevens  (1832),  S 
B.  &  Ad.  at  p.  303;  Love  v.  I'ares 
(1810),  13  East,  p.  87.  See  Hhode^  w 
Bidlard  (1806),  7  East,  116. 

(h)  White  V.  Harrow  (1902),  IJ^ 
T.  L.  R.  at  p.  229. 

(»)  See  judgment  of  Tx)rd  Kenyon, 
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the  intention  of  the  parties  (A;),  it  has  been  laid  down  that  where 
a  covenant  goes  only  to  part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenant  may  be  paid  for  in  damages,  it 
is  an  independent  covenant  (Z). 

As  a  general  rale  covenants  are  to  be  treated  as  independent 
rather  than  as  conditions  precedent,  especially  where  some 
benefit  has  been  derived  by  the  covenantor  (771).  And  the 
covenants  are  independent  when  some  of  the  stipulations  on 
one  side  are  not  to  be  performed  till  the  covenant  on  the  other 
side  is  exhausted  (n). 

Where  there  is  a  power  for  the  lessee  to  put  an  end  to  the  Conditions 
lease  by  notice  (all  arrears  of  rent  being  paid  and  all  the  ^  ®^ 
covenants  on  his  part  being  performed),  it  is  conceived  that, 
though  the  House  of  Lords  has  been  equally  divided  on  the 
qnestion,  the  performance  of  the  covenants  is  a  condition  pre- 
cedent to  the  right  to  determine  the  lease  (0).  It  has  been  held 
that,  where  there  is  a  covenant  for  renewal  of  the  lease  in  case 
the  lessee's  covenants  have  been  duly  performed,  the  performance 
of  the  covenants  is  a  condition  precedent  to  renewal  (p).  But 
the  covenant  for  quiet  enjoyment  is  independent  of  the  covenants 
for  payment  of  rent  and  to  repair  (q).  Where  a  sub-lessor 
covenants  to  indemnify  his  sub-lessee  against  non-payment  of 
the  head-rent,  payment  by  the  sub-lessee  of  his  own  rent  is  not 
a  condition  precedent  (r). 

Covenants  Entered  into  with  several  persons  will  be  construed  Whetherjoint 
as  joint  or  several  according  as  the  interest  of  the  parties  is  ^^  ^^®^'*  • 


C.J.,  in  Porter  v.  Shejihard  (1796),  6 
T.  E.  at  p.  668  (speaking  of  condi- 
tions precedent  and  subsequent) ; 
judgment  of  Lord  Chelmsford  in 
MerUy,  Brett  (1865),  11  H.  L.  C. 
p.  354. 

(it)  Per     Lord     Chelmsford,      11 
H.  L.  C.  p.  354. 

Jf)  Boone  v.  Eyre  (1777),  1  H.  Bl. 
273,  note  («) ;  *S7.  Albans  v.  Shore 
11789),  16.  270;  notes  to  Pordage  v. 
^'o/€(1669),  1  Wms.  Saund.  320  b; 
^'arp«<««-  V.  Cresswell  (1827),  4  Bing. 
-JOG,  411.  See  Baggallay  v.  Pettit 
(1859),  5  C.  B.  N.  S.  637.  See  also 
»Vw,  Chap.  IV.,  Sect.  2  (2). 

(to)  Newson  v.  Sinythies  (1858),  3 
IL  &  N.  p.  843,  per  Pollock,  C.B. 

(«)  Newaon  v.  SjnythieSf  3  H.  &  N. 
MO. 


(0)  Ornj  V.  Friar  (1854),  4  H.  L.  C. 
565;  Porter  v.  Shephard  (1796),  6 
T.  R.  665. 

(p)  Finch  V.  Underwood  (1876),  2 
Ch.  D.  310 ;  Bastin  v.  Bidwell  (1881), 
18  Ch.  D.  238. 

(q)  I)aiv8<m  v.  Dyer  (1833),  5  B.  & 
Ad.  584 ;  Fdge  v.  Boileau  (1885),  10 
Q.  B.  D.  117. 

(r)  Briant  v.  Pilcher  (1855),  16 
C.  B.  354.  See  further  as  to  con- 
ditions precedent.  Doe  v.  Kennard 
(1848),  12  Q.  B.  244;  Baggallay  v. 
Pettit  (1859),  5  C.  B.  N.  S.  637;  and 
as  to  valuation  being  a  condition 
precedent,  Bahbagey.  Coidbum  {ISS2), 
9  Q.  B.  D.  235,  affirmed  52  L.  J. 
Q.  B.  50;  Scott  v.  Auery  a856),  5 
n.  L.  C.  811 ;  Datvson  v.  JFitzgeraJd 
(1876),  1  Ex.  D.  257. 
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joint  («),  or  several  (0,  if  thq^  words  of  the  covenant  are  capable 
of  such  a  construction ;  but  this  rule  will  give  way  to  the 
expressed  intention  of  the  parties  that  the  covenants  shall  be  joint 
or  several  (n).  Words  showing  that  a  covenant  is  meant  to  be 
joint  and  several  may  govern  the  construction  of  subsequent 
covenants  (x). 

In  a  lease  to  G.  and  A.,  their  executors,  administrators,  and 
assigns,  as  tenants  in  common  and  not  as  joint  tenants,  there 
were  covenants  by  G.  and  A.  for  themselves,  their  executors, 
administrators,  and  assigns,  that  they  or  some  or  one  of  their 
executors,  administrators,  or  assigns  would  pay  the  rent  and 
keep  the  premises  in  repair.  It  was  held  that  these  covenants 
were  joint,  although  the  tenancy  was  in  common  (y) ;  and  they 
are  clearly  joint  where  the  tenancy  is  joint  (z).  A  covenant  with 
two  persons  and  every  of  them  is  joint  although  the  two  are 
several  parties  to  the  deed  (a).  A  covenant  by  two  joint  lessees, 
if  it  be  joint  and  several,  binds  the  representatives  of  a  deceased 
lessee  (b). 

It  has  been  held,  that  where  a  demise  is  joint,  and  the  cove- 
nants upon  which  an  action  is  brought  are  entire,  and  are  made 
with  both  the  lessors,  the  cause  of  action  is  joint,  and  both  of  the 
covenantees  ought  to  sue,  though  as  between  themselves  their 
interests  may  be  separate  (c).  Hence  the  benefit  of  a  covenant 
to  repair  in  a  joint  lease  made  by  tenants  in  common  will  run 
with  the  entire  reversion,  and  the  representatives  of  all  the 
tenants  in  common  must  join  in  suing  for  a  breach  of  such 
covenant  (d).  But  where  the  covenant  is  originally  with  a  single 
lessor,  and  the  reversion  devolves  upon  several  as  tenants  in 


(«)  See  Pugh  v.  Stringfield  (1857), 
3  C.  B.  N.  S.  2 ;  Bradhume  v.  Bot- 
field  (1845),  14  M.  &  W.  559. 

(t)  See  Withers  v.  Bircliam  (1824), 
3  E.  &  C.  254  ;  Servante  v.  James 
(1829),  10  B.  &  C.  410;  James  v. 
jLmery  (1818),  8  Taunt.  245. 

(«)  Shep.  Touchst.  166;  per  Parke, 
B.,  in  Sorshie  v.  Park  (1843),  12  M. 
&  W.  at  p.  158 ;  Bradhume  v.  Bot- 
field  (1845),  14  M.  &  W.  559,  572; 
Keifjhtley  v.  IVatsmi  (1849),  3  Ex. 
716',  722.  See  Slingshy's  Case  (1589), 
5  Eep.  18  a;  EcclesUyii  v.  Clipsham 
(1668),  1  Wms.  Saund.  153;  Ander- 
son  V.  MaHindide  (1801),  1  East,  497. 

(x)  D.  of  Northumberland  v.  Erring^ 


Urn  (1794),  5  T.  E.  522;  Copland  w 
Laporte  (1835),  3  A.  &  E.  517. 

(y)  White  v.  Tyndall  (1888),  13 
App.  Cas.  263. 

(z)  Levy  v.  Sale  (1877),  37  L.  T. 
709. 

(a)  Southcote  v.  Hoare  (1810),  3 
Taunt  87. 

{b)  Enys  v.  Donniihome  (1761).  2 
Burr.  1190;  Bums  v.  Bryan  (1887). 
12  App.  Caa.  184. 

(c)  Per  Lord  Denman,  C.J.,  in 
Foley  V.  Addenbrooke  (1843),  4  Q.  B. 
at  p.  207. 

{d)  Thompsim  v.  Hakewill  (1865). 
19  C.  B.  N.  S.  713. 
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eommon,  any  one  can  sue  for  a  breach  of  the  covenant  without 
joining  the  re8t(€).  In  an  action  against  five  defendants  who 
were  jointly  and  severally  liable  as  assignees  of  a  lease,  it  was 
held  not  to  be  necessary  to  join  the  trustees  of  two  defendants 
who  were  bankrupt  (/).  Under  sect.  60  of  the  Conveyancing 
Act,  1881  ((/)>  the  benefit  of  a  covenant  made  after  31st  December, 
1881,  with  two  or  more  jointly,  devolves,  if  a  contrary  intention 
is  not  expressed,  on  the  survivor. 

Where  a  tenant  for  life  has  granted  a  lease  under  the  Settled  Lease  granted 
Land  Act,  1882,  containing  a  covenant  to  repair,  the  settled  estate  Act  ^1^82^ 
will  be  entitled  to  the  benefit  of  any  damages  recoverable  in 
respect  of  a  breach  of  the  covenant ;  and  accordingly  the  trustees 
of  the  settlement  are  entitled  to  be  joined  as  co-plaintiffs  with 
the  tenant  for  life  in  an  action  on  the  covenant,  and  a  set-off 
which  .the  defendant  may  have  against  the  tenant  for  life  in 
bis  individual  capacity  will  not  be  available  as  against  the 
trustees  (h). 

Before  the  Conveyancing  Act,  1881,  came  into  operation,  it  Where  assigns 
was  desirable,  where  it  was  intended  that  the  liability  to  perform  n^^ed  ^ 
the  covenants  in  the  lease  should  pass  with  the  land  to  an 
assignee  of  the  lease,  that  the  lessee  should  be  expressed  to 
covenant  for  himself  and  his  assigns;  for  though  some  cove- 
nants would  bind  assigns  though  not  named,  and  others  would 
not  bind  them  though  named,  yet  as  there  was  a  middle  class  in 
which  the  assigns  were  bound  if  named,  and  not  otherwise,  it 
was  prudent  to  provide  for  the  possibility  of  a  covenant  being 
held  to  belong  to  this  class  (t).  The  provisions  of  the  Con- 
veyancing Act,  1881,  annex  to  the  reversion  in  the  case  of  leases 
made  after  81st  December,  1881,  the  benefit  of  the  lessee^s 
covenants  having  reference  to  the  subject-matter  of  the  lease  (k), 
and  the  obligation  of  the  lessor's  covenants  with  reference  to 
the  same  subject-matter  (Q  ;  and  under  sect.  58  of  the  same  Act 
covenants  relating  to  land  of  inheritance  or  to  land  not  of  in- 
heritance are  to  be  deemed  to  be  made  respectively  with  the 
covenantee,  his  heirs,  and  assigns,  or  with  the  covenantee,  his 
executors,  administrators,  and  assigns.     But  these  provisions  do 

(e)  RoberU  v.   Holland,    [1893]    1  17  T.  L.  E.  495. 

Q.  B.  665.  (»')  4  Jarm.  Conv.  by  Sweet,  428. 

(/)  Lloyd  V.  Dimmack  (1877),    7  See  infra.  Chap.  V.,  Sect.  1  (4). 

Ch.D.  398.  (k)  44   &  45  Vict.  c.   41,   s.    10; 

{^)  44  &  45  Vict.  c.  41.  infra,  Chap.  V.,  Sect.  1  (5). 

(A)  Mitchell  V.  Armstrong   (1901),  (I)  Sect.  11. 

L.T.  M 
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not  touch  the  case  of  the  burden  of  the  lessee's  covenants,  and 
it  is  still  necessary  for  all  covenants  by  the  lessee  relating  to 
land,  where  the  burden  is  intended  to  run  with  the  land,  to  be 
made  by  the  covenantor  for  himself  and  his  assigns  (m). 

Where  there  is  a  positive  contract  to  do  a  thing  not  in  itself 
unlawful,  difficulty  or  even  impossibility  of  performance  is  no 
ex(iu8e  for  a  breach  (n).  But  this  rule  is  only  applicable  where 
the  contract  is  positive  and  absolute,  and  not  subject  to  anj 
condition  either  express  or  implied.  The  law  may  import,  for 
instance,  into  a  contract  to  let  rooms  on  the  route  of  a  procession 
an  implied  condition  that  the  procession  will  take  place ;  with 
the  result  of  excusing  the  tenant,  in  the  event  of  the  non-fulfil- 
ment of  the  condition,  from  any  further  or  subsequent  perform- 
ance of  his  part  of  the  contract  (o).  Again,  the  rule  applies 
only  where  the  event  which  causes  the  impossibility  could  have 
been  foreseen,  or  where  the  impossibility  arises  from  the  act  or 
default  of  the  promisor.  Hence  a  covenant  by  the  lessee  for 
himself  and  his  assigns  not  to  build  on  the  demised  land  will 
be  discharged  upon  a  compulsory  assignment  to  a  railway  com- 
pany ip).  And  a  covenant  is  not  binding  on  the  lessee  where  the 
lessor  is  himself  the  cause  of  making  it  impossible  for  the  lessee 
to  observe  it  (q). 

But  where  a  contract  for  letting  a  theatre  contained  a  clause 
rendering  it  null  and  void  in  the  event  of  the  theatre  being 
closed  for  any  one  of  several  specified  reasons,  and,  without  any 
default  on  the  lessor's  part,  the  theatre  had  to  be  closed  for 
another  unspecified  reason,  he  was  held  liable  in  damages  for 
breach  of  contract  (7*). 


(r/i)  See  Wolstenholme's  Convey- 
aDcing  Acts,  8th  ed.  p.  117. 

(u)  Taylor  y.  Caldwell  (1863),  3  B. 
&  S.  826.  It  is  not  essential  to  the 
application  of  the  principle  of  that 
case  that  the  direct  subject-matter 
of  the  contract  should  perish,  or 
fail  to  be  in  existence  at  the  date  of 
performance  of  the  contract :  per 
Vaughan  Williams,  L.J.,  in  Krell  v. 
Ileitry,  infra, 

(o)  Krell  V.  Henry,  [1903]  2  K.  B. 
740,  754.  But  money  wnich  has 
been  actually  paid  under  such  a 
conti'act  ccmnot  be  recovered  back: 
Civil  Sf^rvice  Co-ofterative  Society  v. 
General  Steam  Navigation  Co,y  [1903] 
2  K.   B.   756.      And,   further,   any 


legal  right  accrued  previously  to  the 
ascertainment  of  the  impossibility 
of  performance  remains  in  force: 
Chandler  v.  Webster,  [1904]  1  K.  B. 
493,  at  p.  501.  See,  too,  Herue  B»ff 
Steamboat  Coi  v.  Huttim,  [1903]  2 
K.  B.  683,  where  a  contract  to  place 
a  ship  *'at  the  disposal"  of  the 
defendant  for  two  days,  at  the  time 
of  an  intended  naval  review,  wa^i 
held  not  to  operate  as  a  demise  of 
the  ship. 

(p)  Baily  v.  De  Crespiyny  (1869), 
L.  k  4  Q.  B.  180. 

(2)  Cornell-all  v.  Dawsoti  (1871),  24 
L.  T.  664. 

(r)  BlowY.  Lewis  (1902),  19T.L.R 
127. 
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Where  a  lease  has  been  entered  into  for  an  illegal  purpose,  the  Covenants 

void  for 


illegality. 


covenants  contained  in  it  are  void  (s)  ;  and  so  is  a  covenant  for 
indemnity  given  by  the  assignee  of  premises  which  have  been 
used  and  are  intended  to  be  used  for  an  immoral  purpose  (0- 
And  a  covenant  in  a  lease  may  be  void  as  being  in  restraint  of 
trade  (»). 

The  ordinary  remedy  on  a  covenant  is  by  action  to  recover  Damages  or 

damages  for  breach  of  the  covenant  (a;).     Sometimes  a  specific  P®'^*^^- 

Bom  is  agreed  to  be  paid  by  way  of  penalty,  and  the  covenantee 

then  has  his  election  whether  to  bring  an  action  for  the  penalty, 

or  to  proceed  upon  the  covenant  (y),  though  in  either  case  only 

the  actual  damage  sustained  is  recoverable  (z).     But  the  parties 

may  agree  upon  a  sum  to  be  paid  by  way  of  liquidated  damages, 

and  if  the  sum  is  really  liquidated  damages  they  are  bound  by 

their  agreement,  and  the  sum  named  can  be  recovered.     Thus, 

where  the  tenants  of  a  public-house  had  covenanted  that,  if  the 

licence  should  be  forfeited,  lost,  or  withheld,  they  would  pay  to 

the  landlords  250Z.  as  liquidated  damages,  the  stipulated  damages 

were  held  to  be  payable,  although  the  renewal  of  the  licence  had 

been  withheld  without  any  fault  on  the  part  of  the  tenants  (a). 

Bat  the  use  of  the  terms  ''penalty"  or  ''liquidated  damages" 

ia  not  conclusive  (b),  and   whether   the  sum  mentioned  in  an 

agreement  to  be  paid  for  a  breach  of  covenant  is  to  be  treated  as 

a  penalty  or  as  liquidated  and  ascertained  damages  is  a  question 

of  law  to  be  decided  by  the  Judge  upon  a  consideration  of  the 

whole  instrument  (c).     Acquiescence  by  the  lessor  in  a  breach  of 


(<)  0<u    Light    and    Coke    Co,   v. 
Tinner  (1840),  6  Bing.  N.  C.  324. 
it)  Smith  V.   White  (1866),  1   Eq. 


(tt)  Hinde  v.  Gray  (1840),  1  M.  & 
Or.  195.  As  to  the  reasonableneHS 
^  silch  a  restriction  being  a  question 
for  the  Judge,  see  D&ivden  and  Fook 
V.  Podt,  C.  A.  [1904]  1  K.  B.  45. 
And  c/.  NiHikes  v.  Rice,  [1902]  A.  C. 
24  (tied-house  covenant  in  mortgage 
of  leasehold  public-house  held  to  be 
«  dog  on  the  equity  of  redemjption). 

(')  As  to  whether  an  action  can 
Iw  brought  hefore  actual  breach, 
we  JohnOone  v.  Milling  (1886),  16 
Q'  B.  D.  460.  As  to  specific  relief 
by  means  of  an  injunction,  see  supra y 
p.  122. 

(y)  Loice  y.  Fters  (1768),  4  Burr. 


p.  2228. 

(z)  As  to  the  effect  of  a  judgment 
for  the  penalty,  see  8  &  9  mil.  3, 
c.  11,  8.  8;  R.  S.  C.  1883,  Ord.  13, 
r.  14. 

(a)  Dalley  v.  Phillips  and  Marriott 
(1901),  18  T.  L.  R.  18.  See,  too. 
Lord  Howard  de  Walden  v.  Barlrer 
(1903),  19  T.  L.  R.  183,  where  an 
agreement  to  pay  a  fixed  sum  as 
liquidated  dama^BS  if  the  demised 
premises  were  used  for  a  brothel  was 
upheld. 

[h)  Law  V.  Local  Board  of  Red^ 
ditch,  [1892]  1  Q.  B.  127,  132. 

(c)  Sainter  v.  Ferguson  (1849),  7 
0.  B.  727,  per  Wilde,  C.J.  The 
cases  on  the  subject  are  reviewed  in 
the  judgment  of  Jessel,  M.R.,  in 
Wallis  V.  Smith  (1882),  21   Ch.  D. 
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Bight  to 
purchase- 
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covenant  may  bar  his  remedy,  but  he  must  have  full  knowledge 
of  the  breach  (d). 

OPTION   OP   PURCHASE. 

Leases  sometimes  contain  a  provision  givin^i;  to  the  lessee,  his 
executors,  administrators,  and  assigns,  an  option  of  purchasing 
the  fee  simple  from  the  lessor,  his  heirs  or  assigns  (e).  Whether, 
in  order  that  the  provision  may  be  completely  valid,  a  period 
must  be  fixed  for  the  exercise  of  the  option  which  does  not 
transgress  the  rule  against  perpetuities,  is  a  disputable  question, 
upon  which  there  has  not  yet  been  a  direct  judicial  decision. 
But  the  arguments  in  favour  of  the  applicability  of  the  rule  to 
such  an  option  are  so  weighty  that,  pending  judicial  decision  of 
the  question,  it  will  be  prudent,  it  is  conceived,  where  such  a 
provision  is  to  be  inserted  in  a  lease  for  a  term  exceeding  twentj- 
one  years,  so  to  express  it  that  the  option  must  necessarily  be 
exercised,  if  at  all,  within  the  limit  of  time  permitted  by  the 
rule,  that  is  to  say,  within  some  life  in  being  at  the  date  of  the 
lease  and  twenty-one  years  afterwards  (,/*). 

If  the  option  is  exercised  by  the  lessee  after  the  death  of  the 
lessor,  the  purchase-money  will  belong  to  the  lessor's  personal 
representatives  and  not  to  his  heir  or  devisee,  although  the  latter 
will  take  the  rents  until  the  option  is  exercised  (g) ;  unless  by  a 
will,  made  after  the  date  of  the  contract  by  which  the  option  is 
given,  the  testator  specifically  devises  the  property  subject  to 
the  option  without  referring  to  the  contract  he  has  entered 
into  (h).     This  is  held  to  show  an  intention  that  the  property 


243.  See  Lord  ElphinsUme  v.  Monk- 
land  Iron  and  Coal  Co,  (1886),  1 1  App. 
Cas.  332  ;  Barttm  v.  Capewell  Patents 
Co,  (1893),  68  L.  T.  857.  For  a  caae 
where  an  additional  rent  for  selling 
hay  or  straw  off  the  premises  was 
construed  hs  a  penalty,  see  Wi'Uson  v. 
Love,  [1896]  1  Q.  B.  626;  but  a  sum 
payable  by  the  tenant  of  a  publio- 
nouse  on  conviction  of  an  offence 
against  the  Licensing  Acts  has  been 
treated  as  liquidated  damages :  Ward 
V.  Monaghan  (1895),  11  T.  L.  R.  529. 

{d)  See  Ashcomhe  v.  Mitchell (1895), 
12  T.  L.  R  17. 

(e)  Trustees  and  personal  repre- 
sentAtives  cannot  give  such  an  option ; 
see  supra^  pp.  58,  60.  As  to  tenant 
for  life,  see  supra^  p.  46. 

(/)  The  arguments  pro  and  con 
have  been   ably  discui^ed   in    two 


articles  in  the  Solicitors*  Journal  (42 
Sol.  Joum.  pp.  628,  650) ;  see,  too, 
Kej  and  Elphinstone^s  Prea  6th  ed. 
Vol.  I.  pp.  540,  706,  707;  and  cf, 
Limdon  and  South  Western  By.  ^V). 
V.  0<nnm  (1882),  20  Ch.  D.  562,  at 
pp.  581, 58 'J;  overruling  Birminifham 
Canal  Co.  v.  Cartwright  (1879>),  11 
Ch.  D.  421.  • 

(v)  Lawes  v.  Betinett  (llSoX  1  Cox, 
167,  171 ;  Toumley  v.  Bedwe'U  (1808), 
14  Ves.  591 ;  Collingwood  v.  Ro»*} 
(1857).  26  L.  J.  Ch.  649.  The  nde 
equally  applies  whetlier  the  grantor 
dies  testate  or  intestate,  and  although 
the  option  is  exercinable  only  after 
his  death :  Be  /«aac«,  [1894]  3  Ch.  506. 

(h)  Weeding  v.  Weeding  (1861),  1 
J.  &  H.  424 ;  Drant  v.  Vause  (1842\ 
1  Y.  &  C.  C.  C.  580 ;  Emuss  v.  Smith 
(1848),  2  De  G.  &  S.  722. 


SECT,  n.] 


LEASES   GENERALLY. 


165 


should  pass  under  the  devise  whatever  form  it  might  assume, 
bat  a  specific  devise  made  by  a  will  dated  before  the  contract 
has  no  such  effect  (t).  Where,  however,  the  will  containing  the 
specific  devise  was  confirmed  by  a  codicil  made  on  the  same  day 
as  the  contract  giving  the  option,  the  testator  was  held  to  have 
confirmed  the  will  upon  the  footing  of  the  option  being  exercis- 
able, and  the  rule  in  Lawes  v.  Bennett  was  excluded  (A:).  The 
inconvenience  likely  to  result  from  the  operation  of  the  doctrine 
indicates  the  advisability  of  restricting  the  exercise  of  the  option 
to  a  short  period. 

All  conditions  precedent  imposed  on  the  exercise  of  the  option  Conditions 
must  be  strictly  fulfilled  by  the  lessee  before  the  contract  of  of'op^Sn!*^ 
purchase  can  arise  (Z).  Thus  if  it  is  provided  that  if  the  lessee 
should  desire  to  purchase  the  fee  simple,  and  should  give  three 
months'  notice  of  such  desire,  and  at  the  expiration  of  such 
notice  should  pay  the  purchase-money,  the  lessor  will  convey  the 
property  to  the  lessee,  the  lessee  must  pay  the  purchase-money 
on  the  day  on  which  the  three  months'  notice  expires,  or  he 
vill  lose  his  right  to  require  a  conveyance  (m). 

The  notice  of  intention  to  exercise  the  option  must  be  in  Notice 

to  cxcrcisG 

writing  (m),  and  must  be  given  to  all  the  lessors  (o).  Where  the  option, 
lease  provides  that  if  the  lessee  should  be  desirous  at  any  time 
before  a  given  date  of  purchasing  the  fee,  and  of  such  desire 
should  give  six  calendar  months'  previous  notice  in  writing,  the 
notice  must  be  given  so  that  the  six  months  shall  expire  not  later 
than  the  specified  date  ( p). 

In  a  case  where  the  lessor  had  a  right  of  purchasing  the  lease  Partial 
it  was  held  in  Ireland  that  the  purchase  by  the  assignee  of  the  ®*®'**^' 
reversion  of  the  leasehold  interest  in  a  part  only  of  the  land 


(0  Wetdiny  v.  Wtediiig^  8upra, 

{k)  Re  Pyle,  [1895]  1  Ch.  724. 

(0  Wetton  V.  Collins  (1865),  34 
L  J.  Ch.  353.  Where  the  right  is 
^Ten  to  the  lessee  and  his  assigns, 
It  is  not  exercisable  by  an  equitable 
Magnee:  Friary  Holroydand  Healey*8 
J^rtwerie$  v.  Hiuyleton,  [1899]  1  Ch. 
M«  unless  the  lessor  has  waived 
i^t  oomplianoe  with  the  terms  of 
the  option :  S.  C,  on  appeal,  [1899] 
2  Ch.  261.  See  ^€  Adama  ami  Ken- 
ti^gUm  Vestry  (1884),  27  Ch.  D.  394. 

(«)  Bawlityh  v.  Melton  (1K64),  2 
I>r.  i  Sm.  278 ;  Jintoke  v.  Garrard 
(I W7),  3  K.  &  J.  608 ;  afiP.  2  De  G.  & 


J.  62.  See  Alderson  v.  White  (1858), 
2  De  G.  &  J.  97;  and  c/.  MilU  v. 
Haywoofl  (1877),  6  Ch.  D.  196. 

(n)  Birmingham  Canal  Co,  v.  Cart- 
wriyht  (1879),  11  Ch.  D.  421.  See 
Daiuaon  v.  Dawaon  (1837),  8  Sim.  346, 
and  (as  to  an  option  to  require  a 
further  lease  at  the  end  of  the  term) 
Beatson  v.  Nicholas  (1842),  6  Jur.  620. 
The  notice  mav  be  served  on  the 
infant  heir  of  the  lessor:  Woods  v. 
Hyde  (1862).  31  L.  J.  Ch.  295. 

(o)  Sutcliffe  V.  Wardle  (1890),  63 
L.  T.  329. 

(p)  liiddelly.  Durnford  (1893),  37 
Sol.  Journ.  267. 
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included  in  the  lease  deprived  him  of  his  option  to  purchase  the 
residue  {q)>  But  having  regard  to  sect.  12  of  the  Conveyancing 
Act,  1881  (r),  that  decision  might  not  be  followed  now. 

Unless  so  expressed,  it  is  not  a  condition  precedent  to  the 
exercise  of  the  option  that  the  lessee  shall  have  performed  the 
stipulations  in  the  lease.  Hence  in  a  building  agreement  with 
an  option  of  purchase,  where  the  lessee  declared  his  option,  and 
the  lessor  subsequently  gave  notice  to  determine  the  agreement 
for  non-performance  of  the  building  stipulations,  it  was  held  that 
the  lessee's  option  was  well  exercised  («).  So  the  option  is  not 
forfeited  by  a  breach  of  the  covenant  to  insure  (t).  If  the  lessor 
is  bound  to  insure,  and  the  demised  premises  have  been  burnt 
before  the  declaration  of  the  option  of  purchase,  the  lessee  is  not 
entitled,  upon  the  principle  of  Laices  v.  Bennett  {ii),  to  claim 
the  insurance  money  (x).  The  principle  of  that  case  is  not  to  be 
extended  (a:). 

OPTION    TO    DETERMINE    LEASE. 

A  provision  is  frequently  inserted  in  leases  allowing  of  the 
lease  being  terminated  at  a  specified  time  or  times  by  notice 
given  by  one  party  to  the  other,  usually  by  the  lessee  to  the 
lessor.  In  the  absence  of  provision  on  the  subject  such  an 
option  is  exercisable  by  the  lessee  only  (y).  Hence,  if  it  is  to  be 
exercisable  by  the  lessor  also,  this  should  l)e  expressly  stated  [z). 


Construction 
of  covenant 
for  renewal. 


COVENANT    FOR   RENEWAL. 

Leases  sometimes  contain  a  covenant  on  the  part  of  the  lessor 
for  renewal  (a)  of  the  lease  at  the  expiration  of  the  term,  or  at 
some  period  within  the  term(fc).  Usually  it  is  expressed  that 
the  new  lease  should  be  subject  to  the  same  covenants  as  the  old 
lease,  but  such  a  stipulation  by  itself  does  not  entitle  the  lessee 
to  have  the  covenant  for  renewal  again  inserted  so  as  to  give  him 


(?)  SjHirrow  V.  Cooper  (1833),  Hayes 
&  J.  404. 

(r)  44  &  45  Vict.  c.  41. 

(«)  lUifffty  V.  Schofieid,  [1897]  1 
Ch.  937. 

{t)  Green  v.  Low  (1856),  22  Beav. 
625. 

(m)  SnjtrOf  p.  164. 

{x)  Edwards  v.  Tf>««(1878),  7  Ch.D. 
858.  Cf.  Reymird  v.  Afuold  (1875), 
L.  R.  10  Ch.*386. 

(y)  Infra,  Chap.  VI.,  Sect  1  (4). 


(z)  For  the  effect  of  words  pur- 
porting to  make  the  exercise  of  the 
option  dependent  on  the  payment  of 
rent  and  performance  of  coTenant^ 
see  8uprn,  p.  158,  and  Da  v.  Conr. 
Vol.  V.  Part  I.  p.  341,  note  (c). 

(a)  See  Httssey  v.  DomnVe,  [19l)3] 
1  Ir.  R.  265  (lease  for  three  lives). 

(6)  See  Bogg  v.  Midiand  Ry.  C**. 
(1867),  L.  R.  4  Eq.  310.  As  to  a 
right  of  renewal  of  a  sub-lease,  s« 
infra.  Chap.  IV.,  Sect.  13  ad  fit*. 
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a  right  to  a  perpetual  renewal  (c).  The  Courts,  it  has  been 
frequently  said,  lean  against  construing  a  covenant  to  be  for  a 
perpetual  renewal  unless  such  an  intention  is  clearly  expressed  (d). 
And  the  intention  is  to  be  gathered  only  from  the  language  of  the 
deed ;  the  construction  is  not  affected  by  the  action  of  the  parties, 
as  where  a  renewal  has  already  been  several  times  granted  (e). 
The  covenant,  however,  will  be  construed  as  perpetual  if  such 
an  intention  is  apparent,  as  where  the  lease  is  expressly  made 
renewable  for  ever  (/),  or  where  the  lessor  covenants  to  renew  at 
any  time  when  requested  by  the  lessee  {g),  or  where  the  covenant 
is  for  renewal  with  the  same  covenants  **  including  the  present 
covenant"  (h).  If  the  lessee  dies  within  the  term,  the  right  of 
renewal  passes  to  his  executors  (t). 

It  is,  however,  to  be  borne  in  mind  that  a  covenant  for  per- 
petual renewal,  entered  into  by  a  person  who  has  only  a  limited 
interest  in  the  land,  does  not  bind  the  estate  beyond  that  interest ; 
and,  therefore,  if  his  assignee  acquires  the  inheritance,  it  is  not 
bound  by  the  covenant  (^). 

A  covenant  for  perpetual  renewal  is  not  obnoxious  to  the  rule 
against  perpetuities  (Z). 

Before  the  end  of  the  term  the  lessee  must  give  formal  notice  Couditions  of 
of  his  intention  to  renew  (r/i).     Default  in  this  respect  may  cause  ^6°«^*i' 
hint  to  forfeit  his  rights  under  the  covenant  (;i).    If  the  new  lease 


(c)  Trittouy.  Foote  (1789),  2  Bro. 
C.  C.  636;  Hyde  v.  Sh'nner  (1723), 
2  P.  Wms.  196. 

(d)  Buynham  v.  Guy^s  Hospital 
(1796).  3  Ves.  p.  298 ;  Mw/rt  v.  FoUy 
(1801),  6  Ves.  p.  237 ;  Iggulden  v. 
May  (1804),  9  Ves.  p.  330 ;  Broion  v. 
Tighe  (1834),  2  Gl.  &  F.  p.  416; 
tiwinhume  v.  Milium  (1884),  9  App. 
Cm.  p.  8o0.  Cf.  Smyth  v.  Nangle 
(1840),  7  CI.  &  F.  405. 

(«)  Baynham  v.  Guy* 8  Hospital, 
tnpra;  Katon  v.  Lywi  (1798),  3  Ves. 
p.  694 ;  ly gulden  v.  May,  aiipra. 

(/)  City  of  London  v.  Mitford 
(1807),  14  Ves.  41  ;  Nicholson  v. 
^iih  (1882),  22  Ch.  D.  640. 

is)  Copi)er  Mining  Co.  v.  Beach 
(1823),  13  Beav.  478.  See  Fumival 
V.  Crew  (1744),  3  Atk.  83;  and  cf. 
Brown  V.  Tight,  supra, 

ih)  Hare  v.  Bur<jes  (1857),  4 
K.  &  J.  45. 

(i)  Hydi'  V.  Skinner  (1723),  2  P. 
Wms.  196. 


(k)  Brereton  v.  Tuohey  (1858),  S 
It.  C.  L.  E.  190,  at  pp.  204,  205, 
approved  by  Farwell,  J.,  in  Muller  v. 
Trafford,  [1901]  1  Ch.  64,  62  (where 
the  particular  covenant  in  question 
was  neld  to  be  not  strictly  a  covenant 
for  renewal). 

(Q  See  per  Jessel,  M.B.,  in  London 
and  South  Westtrn  By,  Co.  v.  Oomm 
(1882),  20  Ch.  D.  at  p.  579 ;  also  42 
Sol.  Joum.  at  pp.  629,  630. 

{m)  Nicholson  v.  Smith  (1882),  22 
Ch.  D.  640;  Harnes  v.  Bryant  {1821), 
4  Buss.  89 ;  Wight  v.  E.  of  Hoimtoun 
(1864),  4  Macq.  729 ;  see  Ruhery  v. 
Jervoise{\im)y  1  T.  B.  229. 

(«.)  Bayly  v.  Corp.  of  Leominster 
(1792),  1  Ves.  476;  Eat(m  v.  Lymi 
(1798),  3  Ves.  690;  City  of  London 
v.  Mitford,  supra ;  though  relief 
may  in  some  cases  be  obtained  in 
equity  against  failure  to  observe  the 
requirements  of  renewal :  E,  of  Boss 
V.  Worsop  (1740),  1  Bro.  P.  C.  281 ; 
Statham    v.     Trustees    of    Liverpool 
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is  to  be  granted  in  case  the  covenants  on  the  lessee's  part  have 
been  duly  performed  (o),  or  upon  his  *'  performing  and  obserring 
the  covenants"  (p),  such  performance  is  a  condition  precedent 
to  renewal,  and  if,  at  the  time  for  renewal,  there  is  a  breach  of 
covenant,  though  not  serious  ((7),  the  right  to  renewal  is  lost. 
But  if  the  covenant  is  for  renewal  upon  payment  of  a  specified 
sum  of  money,  it  is  not  necessary  that  such  sum  should  be  paid 
before  the  end  of  the  term.  It  is  enough  if  it  is  paid  when  the 
new  lease  is  ready  for  execution  (r). 

Where,  by  the  terms  of  the  lessor's  covenant  to  renews  renewal 
is  to  take  place  ''  at  the  costs  of  the  lessee,**  the  covenant  means 
that  the  lessee  is  to  pay  all  costs  necessarily  and  properly  incurred 
for  the  purpose  of  the  renewal,  which  may  include,  for  instance, 
the  costs  of  an  arbitration  to  ascertain  the  amount  of  a  fine 
payable  by  the  lessee  for  the  renewal  («). 

Where  there  is  an  agreement  to  renew  a  lease  without  any 
express  stipulation  as  to  the  duration  of  the  new  lease,  it  is 
prima  facie  implied  that  the  new  lease  shall  be  of  the  same 
duration  as  the  old  one  (f). 


Proviso  for 
re-entry. 


PROVISO   FOR   RE-ENTRY. 

A  proviso  for  re-entry  on  non-payment  of  rent  or  non-perform- 
ance or  non-observance  of  any  of  the  covenants  by  the  lessee 
contained  in  the  lease  is  generally  inserted ;  but  it  has  been  held 
that  the  insertion  of  a  proviso  for  re-entry  on  non-perfoimance 
or  non-observance  of  covenants  cannot  be  insisted  on  where  a 
lease  is  made  in  pursuance  of  an  agreement  which  is  either  silent 
as  to  the  provisions  to  be  contained  in  the  lease,  or  provides  that 
it  shall  contain  the  ''usual  provisions "  (i^-  And  though  a 
proviso  for  re-entry  on  the  bankruptcy  of  the  lessee  (x),  or  on  his 
contracting  a  debt  upon  which  judgment  should  be  signed  and 


pocks  (1830),  3  Y.  &  J.  565 ;  as  where 
it  would,  under  the  circumstances, 
be  inequitable  for  the  lessor  to  insist 
on  strict  compliance :  Hunter  v.  E, 
of  HopeUiun  (1865),  13  L.  T.  130. 

(o)  Finch  V.  rndenvood  (1876),  2 
Ch.  D.  310;  Job  v.  Bunisttr  (1856), 
2  K  &  J.  374. 

(p)  Bastin  V.  Bid  well  (1881),  18 
Ch.  D.  238.  Of.  Thompson  v.  Uut/on 
(1831),  5  8im.  65. 

{q)  Finch  v.  Under iroifdy  supra. 


(r)  Nicholsfm  v.  Smith,  supra. 

(«)  Lifrd  Mostyn  v.  Fitzsiininous. 
C.  A.,  ri903]  1  K  B.  ^9;  affirmed 
in  H.  L.,  [1904]  A.  C.  46,  reversing 
Wright,  J.,  [1902]  1  K.  B.  512. 

(0  Pritr  V.  Assheion  (1834),  1 
Y.  &  0.  Ex.  82. 

(«)  Iloflgkinson  v.  Crowe  (1875), 
L.  K.  10  Ch.  622.     See  supra,  p.  154. 

(x)  Roe  V.  Oalliers  (1787),  2  T.  B. 
133.  See  Church  v.  Brorn  (1808), 
15  Yes.  p.  268. 
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execution  issue  (y),  is  lawful,  yet  it  is  not  a  **  asaal  provision  '*  (^), 
and  ii  makes  no  difference  that  the  subject-matter  of  the  lease  is 
a  public-house  (a).  It  is,  perhaps,  arguable  that  a  power  of 
re-entry  in  case  any  other  business  than  that  of  a  licensed 
victualler  is  carried  on  upon  the  premises  is  usual  in  a  lease  of  a 
public-house  (/>).  The  law  on  the  subject  has  not  been  altered 
bv  the  increased  facilities  for  obtaining  relief  against  forfeiture 
given  by  sect.  14  of  the  Conveyancing  Act,  1881  (c). 

The  right  of  re-entry  does  not  depend  on*  the  existence  of  a  Right  o£ 
reversion.     Hence  it  may  exist  in  a  lessee  who  has  assigned  his  ^^^ough 
whole  interest,  subject  to  a  right  of  re-entry  on  breach  of  a  no  reversion, 
condition  {d).     A  right  of  entry  for  a  condition  broken   is  not 
assignable  under  8  &  9  Yict.  c.  106,  s.  6,  that  enactment  referring 
to  a  right  of  entry  in  an  owner  kept  out  of  possession  (e). 

It  is  not  essential  that  leases  containing  provisoes  or  con-  Proviso  for 
(litions  for  re-entry  should  be  made  by  deed  (/) ;  or  that  any  J®^^^*  ^^"^ 
special  form  of  words  should  be  used  in  the  proviso.     It  is 
sufficient  if  it  appear  that  the  words  used  were  intended  to  have 
the  effect  of  creating  a  condition,  as,  '*  it  is  stipulated  and  con- 
ditioned "  {g).     But  a  power  of  re-entry  will  not  be  implied  from 
mere  words  of  a^reemenF(/0.    Formerly  the  right  of  entry  could 
not  be  reservedTo  a  stranger  to  the  legal  estate  in  the  premises  (i), 
but  the  strictness  of  the  rule  has  been  modified  bv  recent  statutes. 
Under  8  &  9  Vict.  c.  106  (fc),  s.  5,  the  benefit  of  a  condition  Who  may 
or  covenant  in  an  indenture  respecting  any  tenements  or  here-  ^^provls^^^ 
ditaments  may  be  taken  by  a  person  not  named  a  party  to  the 


iy)  See  Davis  v.  Eyton  (1830),  7 
Biiig.  154.  As  to  the  constructiou 
of  provisoes  for  re-entary,  see  Doe  v. 
i'ntehard  (1833),  5  B.  &  Ad.  766; 
/^v.Z>arid(1834),  I  Cr.M.&E.40o; 
/A*  V.  Davies  (1834),  6  C.  &  P.  614 ; 
ifef  V.  Beta  (1838),  4  Bing.  N.  C.  384 ; 
Htiui  V.  BMop  (1863),  8  Ex.  673. 

(z)  llodykinmn  v.  Crowe  (1875), 
L.  K.  10  Ch.  622 ;  Hyde  v.  Wardf^n 
(1H77).  3  Ex.  D.  73. 

(«)  Re  Landt-r  and  Bagley*s  Con- 
trurt,  [1892]  3  Ch.  41  ;  Hampshire  v. 
nVdfiM  (1878),  7  Ch.  D.  555.  Reli- 
ance counot  now  be  placed  on  Haines 
V.  Burnett  (1859),  27  Beav.  500,  whic.i 
was  to  the  contrary. 

{b)  Jituuett  V.  IVomack  (1828),  7 
B.  &  C.  627. 

('")  lie     Auderton      and    Mifuer^s 


Contract  (1890),  45  Ch.  D.  476. 

(d)  Doe  V.  Bateinan  (1818),  2 
B.  &  A.  168. 

(e)  Hunt  V.  Bishop  (1853),  8  Ex. 
675;  Hunt  v.  /?«'/«««««  (1854),  9  Ex. 
635. 

(/)  SeeHai/iie  v.  ^/ifmrn i?/«/«  (1864), 
16  C.  B.  N.  S.  421. 

((/)  Doe  V.  Watt  (1828),  8  B.  &  C. 
p.  315. 

(/*)  Hihaw  V.  Coffin,  14  C.  B.  N.  S. 
372.  See  Crawtei/  v.  Price  (1875), 
L.  R.  10  Q.  B.  302. 

(i*)  Litt.  sect.  347;  Doe  v.  Lawrence 
(1811),  4  Taunt.  23;  Saunders  v. 
Merry  weather  (1865),  3  II.  &  C.  902; 
Doe  V.  Ooldsmith  (1832),  2  Cr.  &  J. 
674.  See  Doe  v.  Adams  (1832),  ih, 
232. 

(A)  The  Real  l^ropertj-  Act,  1845. 
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indenture  ;  and  under  sect.  10  of  the  Conveyancing  Act,  1881  (Z), 
every  condition  of  re-entry  contained  in  a  lease  is  to  be  annexed 
and  incident  to,  and  to  go  with,  the  reversionary  estate  in  the 
land  or  in  any  part  thereof  immediately  expectant  on  the  term 
granted  by  the  lease,  and  is  to  be  capable  of  being  enforced  and 
taken  advantage  of  by  the  person  from  time  to  time  entitled, 
subject  to  the  term,  to  the  income  of  the  land  leased.  Appa- 
rently the  phrase  ''  person  entitled  to  the  income  '*  includes  the 
beneficial  owner. 

The  words  which  were  formerly  inserted  in  provisoes  for 
re-entry,  authorizing  the  lessor  to  effect  a  forcible  entry  and  eject 
the  lessee  (m),  are  void  as  giving  a  licence  to  commit  a  crime  (n). 

It  is  sometimes  said  that  provisoes  for  re-entry  are  to  be 
construed  strictly  (o) ;  but,  before  any  such  rule  is  applied,  the 
meaning  of  the  proviso  must  be  ascertained  by  a  proper  con- 
sideration of  the  language  used.  Conditions  of  this  nature  are 
entitled  neither  to  favour  nor  disfavour,  whether  they  are  to 
create  a  forfeiture  or  continue  an  estate  ;  but  a  fair  construction  is 
to  be  put  upon  them  according  to  the  apparent  intent  of  the 
contracting  parties  (p).  It  must  be  clear  that  the  condition  was 
meant  to  include  the  covenant  for  breach  whereof  the  right 
of  re-entry  is  claimed  (q),  and  that  there  has  been  a  breach  of 
covenant  (7) ;  but  the  question  of  breach  or  no  breach  must 
be  determined  by  reference  to  the  rules  which  prevail  in  con- 
struing ordinary  contracts  between  party  and  party  («). 

In  cases  of  doubt,  however,  the  principle  of  the  rule  that  the 
words  of  a  covenant  must  be  taken  against  the  covenantor 
applies  more  strongly  to  a  proviso  for  re-entry,  which  contains 
a  condition  that  destroys  or  defeats  the  estate  (0-  Where  a 
proviso  is  insensible,  it  seems  that  the  Courts  will  not  find  out  a 
meaning  for  it  (n). 


(0  44  &  45  Vict.  c.  41. 

(m)  See,  lor  instance,  the  proviso 
in  Karanagh  v.  OtuUje.  (1844),  7 
M.  &  Gr.  316. 

{n)  Edwkk  V.  Ilmvkea  (1881).  18 
Ch.  D.  199,  208;  infra.  Chap.  VII., 
Sect.  5  (2)  (ii). 

(o)  See  IhM-  V.  Goihvin  (1815),  4 
M.  &  S.  p.  269;  Doe  v.  Marchtti 
(1831),  1  B.  &  Ad.  715,  720. 

(//)  Per  Lord  Ellenborough,  C.J., 
in  aiHxliitle  v.  Sdvilh  (1812),  16  East, 
p.  95 ;  Jk^  V.  Efmin  (1828),  Moo.  &  M. 


189;  Doe  v.  Gladwin  (1845),  6  Q.  B. 
p.  961. 

(7)  Cruft  V.  LnrnJiry  (1858),  6 
n.  L.  C.  p.  693. 

(r)  West  V.  Dobh  (1870),  L.  R.  J 
Q.  B.  460.  See  per  Cotton,  L.J.,  in 
Corp.  of  Bristol  v.  IVestrott  (1879), 
12  Ch.  I),  p.  467. 

(«)  Croft  V.  Lnmhy,  snpra. 

{t)  Per  Lord  Tentei-den,  C.J.,  in 
Dm  V.  Sterens  (1832),  3  B.  &  Ad.  at 
p.  303. 

(u)  Doc  V.  Carew  (1841),  2a  B.  317. 
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II  was  suggested  in  West  v.  Dobb  (x)  that  a  proviso  of  re-entry  Re-entry  on 
could  not  apply  to  a  breach  of  a  negative  covenant,  and  there  ne^ive 
have  been  other  judicial  dictu  in  favour  of  that  view  (y).     But  a  covenant, 
proviso  for  re-entry   if   the  lessee  shall  not  perform  and   keep 
the  covenants  is  wide  enough   to  cover  breaches  of  negative 
covenants  (ir),  and  this  is  the  case  generally  where  the  proviso  is 
aimed  at  non-observance  as  well  as  non-performance  (a).     In  a 
very  recent  case  (/>),  a  proviso  for  re-entry  **in  case  the  said 
lessee  shall  commit  any  breach  of  the  covenants  hereinbefore 
contained,  and  on  his  part  to  be  performed/'  was  held  by  the 
Court  of  Appeal  to  apply  to  a  negative  covenant  by  the  lessee  not 
to  sublet. 

The  following  cases  illustrate  the  construction  of  provisoes  for 
re-entry : — 
Proviso  for  re-entry  for  breach  of  covenants  **  hereinaftei*  con-  Construction 
tained:'     The   lessor  cannot   re-enter   for  breach   of  a  proTi^°{^[. 
covenant  placed  befrre  the  proviso  in  the  lease,  although 
there  are  no  covenants  by  the  lessee  after  the  proviso  (c2). 
Proviso  fm'  re-entry  if  the  lessee  shall  "  do  or  cause  to  be  done 
any  a^t,  matter  or  thing  tvhatsoever  contrai'y  to  or  in  breach 
of  any  one  or  more  of  the  covenants.''     Does  not  apply  to  a 
breach  of  a  covenant  to  repair,  the  omission  to  repair  not 
being  an  act  done  within  the  meaning  of  the  proviso  (^). 
Proviso  for  re-entry  if  the  lessee  '*  s/tatt,  h/  the  space  of  thirty 
days  next  after  notice  for  that  purpose,  inake  default  in  the 
performance  of  any  or  either  of  the  clauses  or  agreements 
herein  contained,''      Does  not  apply  to  the  breach  -of  a 
covenant  not   to  allow  alterations  in   the  premises,  or 
permit  new  buildings   to   be  made  upon  them  without 
permission  (/). 


(x)  (1870),  L.  R.  5  a  B.  460. 

(y)  Hyde  v.  Warden  (1877),  3 
Ex.  D.  p.  82,  per  Brett,  C.J. ;  Kvum 
V.  Davis  (1878),  10  Ch.  D.  p.  761, 
per  Fry,  J. 

(z)  Evans  v,  DaHs,  Bujrra, 

(a)  Timms  v.  Raker  (1883),  49 
L  T.  106. 

(6)  Harman  y.Aimlie,  C.  A.,  [1904] 
1  K.  B.  698,  reversing  the  decision  oi 
Wright,  J.,  [1903]  2  K.  B.  241. 
Collins,  M.R,  in  nis  judgment  in 
tbia  case,  said  (at  pp.  704,  705) : 
"When  one  speaks  of  *  perfonning' 
a  covenant,   it  is  in   the  sense  of 


fulfilling  the  duty  created  by  it, 
whether  to  do  or  to  abstain  from 
doing  a  thing.  ...  I  think  '  per- 
form *  means  in  this  context  *  carry 
out  the  obligation  undertaken,' 
whether  negative  or  afl&rmative." 

(c)  As  to  proviso  for  re-entrj*^  on 
assignment,  see  infra.  Chap.  V. 

(rJ)  Doe  V.  Godwin  (1816),  4  M.  &  S. 
265. 

(e)  Doe  V.  Stevens  (1832),  3  B.  &  Ad. 
299. 

(f)  Doe  V.  Marchetti  (1831),  1 
B.  k  Ad.  715. 
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Proviso  for  re-entry  **  if  the  lessee  shall  make  default  in  the 
performance  of  all  or  any  of  the  covenants  which  on  hi*  part 
are  or  ought  to  he  observed^  peifonned  or  kept.^'  Applies  to 
and  forbids  the  breach  of  a  negative  as  well  as  a  positive 
covenantee/). 

Proviso  for  re-enti^y  if  the  lessee  shall  *' be  duly  found  and 
declared  a  banki-uptJ'  Does  not  apply  where  the  tenant 
is  found  and  declared  a  bankrupt  without  a  proper 
petitioning  creditor's  debt  (/<). 

Proviso /or  re-entry  "  if  the  lessee,  his  executors,  administrators 
09'  assigns,  shall  become  bankrupt.'*  Befers  only  to  the 
bankruptcy  of  the  person  who  for  the  time  being  is 
possessed  of  the  term,  and  there  is  no  forfeiture  on  the 
bankruptcy  of  the  original  lessee  after  assignment  by 
him  (i). 

Proviso  for  re-entry  if  the  lessee,  his  executors,  administrators 
or  assigns,  should  become  Ininkrupt  or  insolvent,  d:c.  The 
right  of  re-entry  accrues  on  the  bankruptcy  of  the  sur- 
vivor of  certain  executors  to  whom  the  tenant,  dying 
during  the  term,  has  bequeathed  the  premises  on 
trust  (A-). 

Proviso  for  re-entry  if  the  lessee  shall  "  happen  to  become 
insolvent  and  unable  in  circumstances  to  go  on  icith  the 
management  of  the  farm,''  It  was  doubtful  whether  the 
attainder  of  the  tenant  was  a  forfeiture  of  the  lease  (0- 

Proviso  for  re-entry  "  in  case  the  term  of  years  hereby  granted 
shall  be  extended  or  taken  in  execution.'*  Seizure  by  the 
sheriff  under  a  writ  of  extent  against  the  lessee  at  the 
suit  of  the  Crown  is  a  taking  in  execution  within  this 
proviso  (?h). 

Proviso  in  a  demise  to  a  company  for  re-entry  if  the  company 
^^  shall  be  wound  up  voluntarily  or  by  compulsion  or  other- 
wise  under  the  provisions  of  any  Act  of  Parliament," 
The  right   of   re-entry  accrues   on   the  making  of  the 


(M)  ^W  v.  Zt»n/«/  (1838),  6  H.  L.  C. 
672.  And  as  to  breach  of  negative 
covenants,  see  supra ^  p.  171. 

(A)  Doe  V.  Inglehy  (1846),  15  M.  & 
W.  465. 

(i)  Smithy,  Gfro;wr,[1891]2Q.B. 
394.  Provisoes  of  this  nature  run 
with  the  land:  JViliiams  v.  JCarh 
(1868),  L.  R.  3  Q.  B.  p.  749 ;  Horaei/ 


Estate,  Urn,  v.  Steiyer,  [1899]  2  aB. 
79. 

(A-)  I)(»e  V.  />am/(1834),  1  Cr.M.  & 
E.  405. 

(/)  Doe  V.  Pritchard  (1833),  5  B.  & 
Ad.  765. 

(m)  Hex  V.  Tifppiny  (1825),  M*Clel. 
&  Y.  544. 
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winding-up  order,  and  is  not  deferred  till  the  end  of  the 
winding  up  (n) ;  and  it  accrues  upon  a  voluntary  liqui- 
dation, although  the  liquidation  is  effected  merely  .for 
the  purpose  of  reconstruction  (o). 

Pboviso  for  re-ent'ry  *'  if  the  tenant  shall  make  default  in  pay' 
ment  of  the  7'ent,  or  any  part  thereof  within  twenty-one  days 
after  the  same  shall  have  become  due,  being  demanded.** 
Before  the  landlord  can  enforce  his  right  of  re-entry,  the 
rent  must  have  been  in  arrear  for  twenty-one  days,  and 
demand  must  be  made  after  the  end  of  that  period.  The 
demand  need  not,  however,  be  accompanied  with  the 
formalities  required  for  a  common  law  demand  of 
rent  (p). 

Proviso  for  re-enti-y  **in  case  of  breach  of  any  of  the  agree- 
ments herein  contained  "  {in  a  written  agreement  whereby 
premises  are  let  for  a  term,  "  at  and  under  the  rent 
of  80Z.").  The  lessor  may  re-enter  for  non-payment  of 
rent,  although  there  is  no  express  agreement  to  pay 
rent  (q). 

Proviso  foi'  re-entry  upon  breach  of  any  of  the  covenants, 
enumerating  all  the  covenants  except  a  covenant  not  to  carry 
off  hay,  dc,  under  a  penalty  of  5Z.  per  ton.  The  meaning 
is,  that  if  the  hay  be  removed  without  payment  of  that 
sum,  the  right  of  re-entry  shall  accrue  (r). 

Proviso /or  re-enti'y  if  the  tenant  does  not  execute  certain  repairs 
to  the  satisfaction  of  the  surveyor  of  the  lessor.  It  is 
sufficient  if  those  who  try  the  cause  think  that  the  sur- 
veyor ought  to  have  been  satisfied  with  the  repairs  which 
are  done,  and,  although  he  is  not  in  fact  satisfied,  no 
forfeiture  will  be  incurred  («). 

Proviso /or  re-enti^  **  in  case  no  sufficient  distress  can  be  found 


(n)  Oenerol  Share  and  Trust  Co,  v. 
WHley  Brick  Co.  (1882),  20  Ch.  D. 
260. 

(o)  Hvney  Estate.  Lim,  v.  Steiger, 
[1898]  2  a  B.  259,  [1899]  2  Q.  B. 
79;  approved  on  this  point  in  Fryer 
T.  Ewart,  [1902]  A.  C.  187,  affirm- 
ing Kioart  V.  Fryer,  [1901]  1  Ch. 
499. 

(p)  Phillips  V.  J^rtV^e (1873).  L.  R. 
9  C.  P.  48,  53.  So  where  the  expres- 
oon  i»  *•  legally  demanded  "  :  2'korp 
V.  Hunt  (1886),  W.  N.  p.  96.     Cf 


Manser  v.  Dix  (1857),  8  D.  M.  &  G. 
703.  As  to  the  formalities  of  the 
common  law  demand,  see  irtfra^ 
Chap.  VI.,  Sect.  2  (3)  (ii) ;  1  Wms. 
Saund.  ed.  1871,  p.  434;  Doe  v. 
Bowditch  (1846),  8  Q.  B.  973. 

(o)  Doe  V.  Kneller  (1829),  4 
C.  &  P.  3. 

(r)  Doe  V.  Jeps<m(lSS2),  3  B.  &  Ad. 
402,  403. 

(«)  Doe  V.  Jones  (1848),  2  C.  &  K. 
743. 
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Provisions  for 
resumption  of 
possession 
of  part  of 
demised 
premises. 

Construction 
of  such 
provisions. 


upon  the  premises,"  Search  for  distrainable  goods  must 
be  made  in  every  part  of  the  premises  (0. 

Proviso  for  re-entry  ^^  if  and-  tvhenerer"  any  one  quarterns  rent 
shall  he  in  arrear  for  twenty-one  days,  and  no  suJUcient 
distress  can  be  levied.  When  three  quarters'  rent  was  in 
arrear,  the  landlord  distrained,  and  after  sale  of  the 
distress  there  remained  due  more  than  one  quarter's  rent. 
Held,  that  the  landlord  was  entitled  to  recover  posses- 
sion, the  two  conditions  existing  when  the  action  was 
brought  (?fc)- 

Proviso  for  re-entry  "  if  the  lessee  shall  commit  waste  to  the 
value  of  10s,*'  The  waste  contemplated  in  the  proviso  is 
waste  producing  an  injury  to  the  reversion  (x). 

Proviso /or  re-entry  in  default  of  making  it  appear^  by  a  good 
and  sufficient  certificate,  that  a  certain  person  in  a  foreign 
country  is  living.  The  fact  cannot  be  properly  certified  by 
hearsay,  or  presumptive  evidence  (y). 

Sometimes  there  is  inserted  in  a  lease  a  provision  enabling  a 
lessor  to  resume  possession  of  any  portion,  or  certain  specified 
portions,  of  the  demised  land  on  giving  notice  to  the  lessee.  The 
following  are  instances  in  which  such  provisions  have  been 
judicially  construed : — 

Proviso  empowering  the  lessor  to  resume  any  portion  of  the 
demised  land  which  may  be  required  for  the  purpose  of 
^^  building  y  planting,  accommodation  or  otherwise  J**  The 
words  or  otherwise  must  be  held  to  refer  to  some  purposes 
of  the  same  character  as  those  before  specified,  and  the 
proviso  will  not  enable  the  lessor  to  resume  a  poHion  of 
the  land  for  the  purpose  of  conveying  it  to  a  railway 
company  (-?). 
Covenant  that  if  lessor  shall  be  desirous,  during  the  tenn,  to  take  all 
or  any  part  of  the  land  for  building  thereon  it  shall  be  lawful 
for  her  to  enter  upon  all  or  any  part  to  make  such  buUdingt 
as  she  shall  think  proper,  and  to  do  all  necessary  acts 
without  inteiTuption  by  the  lessee,  provided  the  lessor  give 
six  months*  notice  of  such  intention.     This  is  not  merely  a 


(t)ltfe8  V.  A7w(/(1800),  Forrest,  19. 

(«)  Shepherd  V.  Berger,  [1891]  1 
Q.  B.  597. 

(r)  Doe  V.  Boml  (1826),  5  B.  &  C. 
855. 


(y)  Randle  v.  Lory  (1837).  6  A.  &  E» 
218. 

(z)  Johnson  v.  Fdgware,  Highgaie,, 
and  London  By,  Co,  (1866),  35  Beav. 
480. 
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covenant  that  the  lessor  may  come  upon  the  land  in  order 

to  build  upon  it,  but  she  may  take  the  whole  of  the  land 

back  for  the  purpose  of  building  (a). 

Stipulation  in  an  agreement  to  let  (in  which  there  was  no  clause 

of  re-eiitri/)  that  in  case  the  landlord  should  ivant  any  part 

of  the  demised  land  to  build,  or  otherwise ^  the  lessee  will  give 

up  that  part  on  a  proportionate  abatement  being  made  in  the 

rent,  the  fences  being  paid  for  and  six  months'  notice  being 

given.     This  is  a  covenant  and  not  a  condition  operating 

in  defeasance  of  the  estate  {b). 

In  connection  with   the  last-mentioned  class  of  provisions, 

reference  may  be  made  to  a  case  in  which  there  was  a  proviso 

giving  to  the  lessor's  son  power  to  take  a  demised   house  for 

himself  when  he  should  come  of  age,  and  it  was  held  that  the 

son  was  bound  to  make  his  election  within  a  reasonable  time 

after   coming    of    age,   and    that    the    delay    of    a   year   was 

unreasonable  (c). 

(4)  Stamps  on  Leases. 

An  instrument  in  writing  {d)  or  under  seal  which  operates  as 
a  lease  must  bear  a  stamp  to  be  calculated  according  to  the  scale 
subsequently  set  out  (e).  But  the  duty  is  only  chargeable  when 
there  is  an  absolute  demise  (or  agreement  for  demise)  of  the 
premises  (/).  A  mere  acknowledgment  of  an  antecedent  tenancy 
does  not  require  a  lease  stamp  (^). 

The  first  schedule  to  the  Stamp  Act,  1891,  deals  with  stamp  stamp  Act, 
duties  on  leases  as  follows : — 

**Lba8b(7i) —  £    s.    d. 

(1)  For  any  definite  term  not  exceeding  a  year— 

Of  any  dwelling-house  or  part  of  a  dwelling- 
house  at  a  rent  not  exceeding  the  rate  of 
lOZ.  per  annum 0    0    1 


1891, 

first  Hchedulc. 


(o)  Doe  V.  AM  (1814),  2  M.  &  S. 
Ml,  549.  See  Doe  v.  Kennard  (1848), 
12  a  B.  244. 

(6)  Doe V. Pliillips {\S24),  2 Bing.  13. 

(c)  Doe  V.  SmUh  (1788),  2  T.  R.  436. 

(d)  Although  the  lease  might  have 
been  made  uy  parol :  Prosser  v. 
Phillips,  Bull.  N.  P.  269. 

(e)  As  to  when  an  adhesive  stamp 
maybe  used,  see  Stamp  Act,  1891, 
9.  78 ;  and  see  sects.  7  and  8. 

(/)  See  Cf/nser^atdrs  of  River 
Thajnea  v.  Comm,  of  Inland  Revenue 


(1886),  18  Q.  B.  D.  279.  A  written 
proposal  as  to  a  particular  point, 
pending  negotiations  for  a  lease, 
may  be  given  in  evidence  without 
a  stamp:  BetJiell  v.  Blencowe  (1841), 
3  M.  &  Gr.  119. 

(</)  EagleUm  v.  Gutteridge  (1843), 
11  M.  &  W.  465.  See  Hill  v.  Eamm 
(1843),  5  M.  &  Gr.  789;  and  as  to 
admission  of  a  tenancy  on  sufferance, 
see  Barry  v.  Ooodmaa  (1837),  2  M.  & 
W.  768. 

(h)  The  term  as  used  here  does  not 
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(2)  For  any  definite  term  less  than  a  year — 

(a)  Of  any  furnished  dwelling-house  or  apart- 

ments where  the  rent  for  such  term 
exceeds  25Z.  (i) 

(b)  Of  any  lands  or  tenements,   except  or 

otherwise  than  as  aforesaid 

(3)  For  any  other  definite  term  or  for  any  indefinite 

term — 

Of  any  lands  or  tenements : 

Where  the  consideration,  or  any  part  of  the 
consideration,  moving  either  to  the  lessor 
or  to  any  other  person  (j),  consists  of  any 
money,  stock  or  security : 


£     8.   d. 


In  respect  of  such  consideration    . 

Where  the  consideration  or  any  part  of  the 
consideration  is][any  rent : 


0     2     6 


Th«  ■Bine  dvty 
as  a  Iwwr  for 
a  year  at  the 
rentreaerrcil 
for  the  defi- 
nite 


f 


The 


dotj 

UMBonaaue 
'.  fop-tbeauBe 
I  coBsidera- 
V    tioQ  fkU 


apply  to  a  lease  of  chattels,  and  an 
agreement  for  the  use  of  telephone 
wires  reserving  an  annual  payment 
is  chargeable  as  a  bond,  covenant  or 
instrunient  constituting  a  principal 
security:  Joties  v.  Comm,  of  Inland 
Revenue,  [1895]  1  Q.  B.  pp.  492, 
493 ;  National  Telephone  Co.  v.  Comm, 
of  Inland  Revenue,  [1899]  1  Q.  B. 
250. 

(i)  The  duty  under  (1),  and  also 
that  on  a  lease  of  any  furnished 
dwelline-house  or  apartments  for 
any  dennite  term  less  than  a  year, 
may  be  denoted  by  an  adhesive 
stamp :  sect.  78  (1). 

{j)  Hence  where  a  bmlder  sells  a 
house,  and  the  lease  is  taken  direct 
from  the  ground  landlord  to  the 
purchaser,  the  lease  must  show  the 
purchase-money  paid  to  the  builder. 
See  Att'Oen.  v.  Z^rou;?*  (1849),  3  Ex. 
662.  The  statute  55  Geo.  3,  c.  184, 
s.  8,  requiring  the  consideration  to  be 
set  out,  and  imposing  an  ad  valorem 
duty  on  the  consideration,  applied 
only  to  the  case  of  a  consideration 
passing  between  the  lessor  and  the 


lessee:  Boone  v.   Mitchell  (1822),    1 
B.  &  C.  18,  20. 

{k)I,e, — ^Where  the  amount  £  ».  #/. 
or    value    of    the  con- 
sideration for  the  sale 
does  not  exceed  5/.     .00    6 

Where  it  exceeds — 
5J.  and  does  not  exceed  10/.  0 


lo;. 

15?. 

20/. 

25/. 

50/. 

75/. 
100/. 
125/. 
150/. 
175/. 
200/. 
225/. 
250/. 
275/. 


)« 


»» 


»» 


»» 


i» 


»i 


>* 


»» 


»« 


VI 


>« 


>l 


♦  » 


»} 


»> 


»♦ 


>» 


>> 


»f 


>> 


»> 


f » 


»» 


l> 


»» 


15/.  0 

20/.  0 

25/.  0 

50/.  0 

75/.  0 
100/.  010 
125/.  0  12 
150/.  0  15 
175/.  0  17 


1 
1 
2 
2 
5 
i 


200/. 
225/. 
250/. 
275/. 
300/. 


1 
1 
1 
1 
1 


0 
2 
5 
i 
10 


300/.,  for  every  50/.,  and  also 
for  any  fractional  part  of 
50/.,  of  such  money  or 
value        .... 


O 

6 

O 

6 

O 

6 

O 

6 

O 

6 

O 

6 

O 

6 

O 


0    5    0 
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In  respect  of  such  consideration : 

If  the  rent  (Z),  whether  reserved  as  a  yearly 
rent  or  otherwise,  is  at  a  rate  or  average 
rate  (m) : 


Not  exceeding  51.  per  annum 
Exceeding — 

51.  and  not  exceeding  102. 


If  the  term 

does  not 

exceed  35 

yeara,  or  is 

indefinite. 


If  the  term 
exceeds  35 
years,  but 
does  not 
exceed  100 
years. 


If  the  term 

exceeds 
100  yeara. 


£      8. 

0     0 


0 
0 
0 
0 
0 
0 


1 
1 

2 
2 
5 

7 


lOZ.        „  „         151. 

151.        „  „         201. 

201.        „  „         251. 

251.        „  „         501. 

501.       „  „         751. 

751.        „  „       lOOZ.  0  10 

lOOZ. 
For  every  full  sum  of  50Z., 

and  also  for  any  fractional 

part  of  50Z.  thereof .         .05 

(4)  Of  any  other  kind  whatsoever  not 
described  (n) 


d.  £ 

8. 

d. 

£ 

«. 

d. 

6  0 

8 

0 

0 

6 

0 

0  0 

6 

0 

0 

12 

0 

6 

0 

9 

0 

0 

18 

0 

0 

0 

12 

0 

1 

4 

0 

6 

0 

15 

0 

1 

10 

0 

0 

1 

10 

0 

8 

0 

0 

6 

2 

5 

0 

4 

10 

0 

0 

3 

0 

0 

6 

0 

0 

0 

1 

10 

0 

8 

0 

0 

hereinbefore 


0  10  0 


»» 


A  lease  made  subsequently  to,  and  in  conformity  with,  an 
af^eement  for  a  lease  of  any  lands  or  tenements  for  any  term 
not  exceeding  thirty-five  years,  or  for  any  indefinite  term,  duly 
stamped,  requires  a  stamp  of  6d.  only  (o). 

For  special  provisions  as  to  the  amount  of  duty  in  the  case  of 
prodace  and  penal  rents,  and  on  certain  ecclesiastical  leases,  see 
fleets.  76,  77 ;  as  to  exemption  of  Grown  leases  in  the  Forest  of 
Dean,  24  &  25  Yict.  c.  40,  s.  22 ;  of  leases  by  the  Commissioners 
of  Works,  Stamp  Act,  1891,  Schedule,  General  Exemptions ;  by 
the  Commissioners  of  Woods  and  Forests,  10  Geo.  4,  c.  50,  s.  77 ; 


Lease  in 
pursuance  of 
Btamped 
agreement : 
Stamp  Act, 
1891,8.  75(2). 

Special 
proYisions. 


(0  I'C,  the  ascertainable  rent, 
whether  the  amount  is  stated  or  not: 
Parry  v.  Deere  (1836),  6  A.  &  E.  651. 
See  Wilson  v.  Smith  (1844),  12  M.  & 
W.  401 .  In  British  EledHc  Tradiim 
Co.  T.  lidand  Revenue  Commissioner  By 
[19021  1KB.  441,  an  annual  sum 
payable  by  a  tramway  company  to 
their  lessors  in  lieu  of  road  repcdrs 
-wajB  held  to  be  *'  rent,"  in  respect  of 

L.T. 


which  ad  valorem  duty  had  to  be 
paid  under  sect.  4  of  the  Stamp  Act, 
1891. 

(m)  As  to  the  stamp  before  1871, 
see  Pearson  v.  Comm.  of  Inland 
Revenue  (1868),  L.  E.  3  Ex.  242. 

(n)  As  to  stamps  on  mining  leases, 
see  infra,  p.  212. 

(o)  Supra,  p.  123. 


N 
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Stamp  Act, 
1891  (^),  8. 5. 

Facts  and 
circumstances 
affecting  duty 
to  be  set  forth. 


Effect  of  mis- 
statement of 
consideration. 


Instrument 
relating  to 
distinct 
matters. 


Grown  Lands  Act,  1851  (14  &  15  Vict.  c.  42),  s.  2;  as  to  fore- 
shores, Grown  Lands  Act,  1866  (29  &  80  Vict.  c.  62),  s.  10 ;  as  to 
licences  for  minerals  in  the  Duchy  of  Gornwall,  7  &  8  Yict.  c.  65, 
s.  48. 

All  the  facts  and  circumstances  affecting  the  liability  of  any 
instrument  to  duty,  or  the  amount  of  the  duty  with  which  any 
instrument  is  chargeable,  are  to  be  fully  and  truly  set  forth  in 
the  instrument;  and  every  person  who,  with  intent  to  defraud 
his  Majesty — 

(1)  Executes  any  instrument  in  which  all  the  said  facts  and 

circumstances  are  not  fully  and  truly  set  forth ;  or 

(2)  Being  employed  or  concerned  in  or  about  the  preparation 

of  any  instrument,  neglects  or  omits  fully  and  truly  to 
set  forth  therein  all  the  said  facts  and  circumstances ; 
incurs  a  fine  of  ten  pounds. 

The  misstatement  of  the  consideration,  though  it  subjects  the 
parties  to  the  lease,  and  the  solicitor  preparing  it,  to  penalties, 
does  not  avoid  the  instrument  (q).  Nor  is  the  penalty  enforceable 
if  the  duty  actually  paid  is  that  which  would  have  been  payable 
if  all  the  facts  and  circumstances  had  been  truly  set  forth  in  the 
instrument  (r). 

Under  sect.  4  of  the  Act  of  1891  an  instrument  relating  to 
several  distinct  matters  is  to  be  charged  separately  with  duty  in 
respect  of  each  of  the  matters.  But  no  further  stamp  is  necessary 
by  reason  of  the  lease  containing  a  covenant  to  build,  or  "  any 
covenant  relating  to  the  matter  of  the  lease "(«).  If  a  lease 
contains  a  demise  of  two  subject-matters  and  reserves  two  rents, 
but  the  letting  is  to  the  same  person  and  is  one  transaction,  one 
ad  valorem  stamp  on  the  aggregate  amount  of  both  rents  is 
sufiScient  (t).    But  if  the  power  of  re-entry  and  distress  in  respect 


(p)  54  &  55  Vict.  c.  39. 

(q)  Doe  V.  Hobson  (1823),  3  D.  & 
B.  186;  Bobinson  y.  Macdonnell 
(1816),  5  M.  &  S.  at  p.  234 ;  Duck  v. 
Braddyll  (1824),  13  Price,  p.  469; 
SUer  V.  Cowley  (1863),  14  C.  B.  N.  S. 
p.  357 :  decided  on  similar  provisionB 
in  48  Geo.  3,  c.  149. 

(r)  Alpe's  Stamp  Duties,  9th  ed. 
p.  1 9.  Ireviously  to  1 87 1  the  amount 
of  the  duty  was  regulated  by  the 
consideration  or  rent  expressed  to  be 
paid,  and  not  by  that  which  was 
actually  paid :  Doe  v.  Lewie  (1830), 
10  B.  &  C.  673;  Duck  v.  Braddyll, 


eupra.  Under  the  Stamp  Act,  1870. 
and  the  Act  of  1891,  it  is  the  actual 
consideration  which  determines  the 
stamp.  See  Schedule,  tit  Convey- 
ance; compare  judgment  in  Doe  v. 
Lewis,  10  B.  &  G.  p.  675. 

(e)  Act  of  1891,  8.  77  (2).  See,  as 
to  tnis  sub-section  and  sect.  4  of  the 
Act,  the  judgments  of  the  Court  of 
Appeal  in  British  Electric  Traction  Co* 
Y.  Inland  Revenue  Commiasionertf 
[1902]  1  K  B.  441. 

(0  Boase  v.  Jackson  (1822),  3  Br.  & 
B.  185;  Blount  v.  Fearman  (1834), 
1  Bing.  N.  C.  408;  Parry  v.  Deere 
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of  rent  owing  for  a  particular  parcel  is  restricted  to  that  parcel 
only,  the  revenue  authorities  regard  the  instrument  as  separate 
leases,  and  claim  that  separate  duties  are  payable  (u).  A  lease 
of  several  pieces  of  land  to  different  persons  is  liable  to  ad  valorem 
daty  on  the  separate  rents  (r)»  and  if  it  bears  only  one  stamp 
evidence  is  admissible  to  show  to  which  name  the  stamp  is  to  be 
allocated  (ttO. 

If  a  certain  rent  is  reserved  for  a  house  and  land,  and  by 
a  separate  reservation  in  the  same  lease  another  rent  is  made 
payable  for  furniture  and  fixtures,  an  ad  valorem  stamp  on  the 
rent  of  the  house  and  land  only  is  not  sufficient  (x).  And  where 
a  lease  contains  a  contract  for  the  sale  of  fixtures,  the  instrument 
mast  be  stamped  in  respect  both  of  the  lease  and  the  contract  (y). 
Consequently  it  cannot  be  given  in  evidence  to  prove  the  value  of 
the  fixtures  unless  it  has  a  lease  stamp,  although  it  has  an  agree- 
ment stamp  (v)- 

A  lease  containing  an  agreement,  giving  the  lessee  the  option  Lease  with 
of  purchasing  the  premises  demised  for  a  specified  sum,  requires  p^^^^^ 
only  a  lease  stamp  (z) ;  unless  the  agreement  to  purchase  relates 
to  other  premises  besides  those  which  are  the  subject  of  the  lease, 
in  which  case  an  agreement  stamp  also  will  be  necessary  {a). 

Where  a  stranger  covenants  in  the  lease  for  payment  of  rent,  Guarantee 
the  instrument  is  sufficiently  stamped  as  a  lease  only,  the  cove-  ^^^  ^^*^- 
nant  being  part  of  the  consideration  for  granting  the  lease  (b). 

A  lease  upon  which  ad  valorem  duty  is  payable  must,  unless  Time  of 
the  duty  may  be  denoted  by  an  adhesive  stamp,  be  stamped  *  ^"P*'^^. 
within  thirty  days  after  it  is  first  executed,  or  after  it  has  been 
first  received  in  the  United  Kingdom,  in  case  it  is  first  executed 
oat  of  the  United  Kingdom,  unless  it  has  been  submitted  for  adju- 
dication. If  it  has  been  submitted  for  adjudication,  it  must  be 
stamped  within  fourteen  days  after  notice  of  the  assessment  (c) . 


(1836),  5  A.  &  E.  551 ;  Beg.  v.  Hock- 
w»rt%  (1837),  7  A.  &  E.  492. 

(u)  Aipe's  Stamp  Dutiee,  9th  ed. 
p.  Ho. 

(f)  Doe  V.  Day  (1811),  13  East,  241. 
See  Cooper  v.  Flynn  (1841 ),  3  Ir.  L.  E. 
473. 

(w)  Doe  V.  Day,  supra. 

(x)  Coster  v.  Cowling  (1831),  7 
Bing.  456. 

(y)  Corder  v.  Drake/ard  (1811),  3 
Taunt  382.  See  Clayton  v.  Burten- 
'haw  (1826),  5  B.  &  C.  41 ;  and  c/. 


Wu'k  V.  Hodg»07i  (1827),  12  Moo.  213; 
Horsfall  V.  H^  (1848),  2  Ex.  778. 

(z)    Worthington     v.      Warrington 
(1848),  5  C.  B.  635. 

ia)  See  Lovelock  v.  Frankly n  ( 1 84  6) , 
)   B   371 

(6)  Price  V.  Thomas  (1831),  2  B.  & 
Ad.  218.  But  it  has  been  held  otlier- 
wise  where  there  was  a  guarantee  for 
payment  of  penalties:  Wharton  v. 
Walton  (1845),  7  Q.  B.  474. 
(«)  Stamp  Act,  1891,  s.  15. 
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Stamping 
after  date. 


Insufficiency 
of  stamp. 


A  lease  the  duty  upon  which  may  be  denoted  by  an  adhesive 
stamp  must  be  stamped  at  the  time  of  execution  (d). 

After  these  periods  a  lease  cannot  in  general  be  stamped  with- 
out payment  of  a  penalty,  but  the  Commissioners  may,  if  they 
think  fit,  at  any  time  mitigate  or  remit  any  penalty  payable  on 
stamping  (e).  In  the  case,  however,  of  leases  the  duty  on  which 
may  be  denoted  by  adhesive  stamps,  since  a  penalty  is  imposed 
for  non-stamping  on  execution,  the  Commissioners  usually  decline 
to  stamp  them  after  execution  without  inflicting  the  penalty 
under  sect.  15(/).  The  date  of  the  instrument  is  accepted  as 
primd  facie  evidence  of  the  date  of  execution,  but  any  altera- 
tion or  erasure  of  the  date  must  be  explained  by  a  statutory 
declaration  (g). 

The  want  of  a  proper  stamp  (h)  does  not  invalidate  the  lease,  bat 
makes  it  inadmissible  in  evidence  (i)>  except  on  payment  of 
penalties  (J),  for  any  purpose  whatever  (k).  A  new  trial  will  not 
be  granted  by  reason  of  the  ruling  of  a  Judge  that  the  stamp  on  a 
document  is  sufficient,  or  that  it  does  not  require  a  stamp  (l). 
Upon  a  sale  of  property  subject  to  a  yearly  tenancy  under  an 
agreement  in  writing,  the  purchaser  is  entitled  to  have  the  agree- 
ment stamped  at  the  vendor's  expense  (m). 


Counterpart. 


(5)    COUNTBRPABTS   AND   DUPLICATES* 

Leases  are  usually  prepared  in  two  parts,  known  respectively 
as  the  lease  and  counterpart.  The  lease  is  executed  by  the  lessor 
alone,  and  is  kept  by  the  lessee  (n).  The  counterpart  is  executed 
by  the  lessee  alone,  and  is  kept  by  the  lessor.  The  production 
of  a  counterpart,  properly  stamped  and  executed  by  the  lessee, 
is  presumptive  evidence  of  the  execution  of  a  lease  (o),  and  the 


(d)  Sect.  78. 

(a)  Sect.  15  (3)  (b),  as  amended  by 
sect.  15  of  the  Finance  Act,  1895 
(58  &  59  Vict  c  16). 

(/)  Alpe's  Stamp  Duties,  9th  ed. 
p.  42. 

(r/)  lb,  p.  42. 

(A)  See  Stamp  Act,  1891,  s.  14  (4). 
The  sufficiency  of  the  stamp  depends 
on  the  law  at  the  time  of  execution 
without  regard  to  nominal  date : 
Clarke  v.  lioche  (1877),  3  Q.  B.  D. 
170. 

(»)  See  Turner  v.  Power  (1828),  7 
B.  &  C.  625 ;  and  the  Judge  is  bound 
to  reject  it:    Bowker  v.    Williainson 


(1889),  5  T.  L.  E.  382. 

0)  Stamp  Act,  1891,  s.  U{\\ 

(k)  Cf,  Mathesan  y.  Bosa  (1849),  2 
H.  L.  0.  p.  300. 

(0  E.  S.  C.  1883,  Ord.  39,  r.  8; 
BlewiU  V,  Tritton,  [1892]  2  Q.  b.  ^27. 
And  similarly  in  a  county  court: 
Mander  v.  Bidgway,  [1898]  1  Q.  B. 
501. 

(wi)  Coleman  v.  Coleman  (1898),  79 
L.  T.  66. 

(n)  Infra,  p.  187. 

(o)  Hughes  V.  Clark  (1851),  10  C.  B. 
905;  Houghton  v.  Kanig  (1856).  IS 
C.  B.  235.  See  Doe  v.  Austin  (1«32), 
2  Moo.  &  Sc.  107;  Homes  v.  i'wicf 
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counterpart  is  primary  evidence  as  against  the  lessee  who  executes 
it  and  persons  claiming  under  him(p).  A  lessee  who  executes 
the  counterpart  of  a  lease  cannot  dispute  its  admissibility  in 
evidence  upon  the  ground  of  the  original  lease  not  being  properly 
stamped  (9). 

Statutes  by  which  powers  of  leasing  are  conferred  generally  When 
require  the  execution  of  a  counterpart  by  the  lessee  (r).  And  a  ®®^'^^^*  • 
similar  requirement  is  often  inserted  in  powers  of  leasing  con- 
tained in  settlements.  Since,  in  such  a  case,  the  execution  of  a 
counterpart  is  a  condition  of  the  validity  of  the  lease,  and  the 
lessee  may  not  be  able  to  show  that  this  condition  has  been 
fulfilled,  he  should  procure  a  memorandum  of  the  execution  of 
the  counterpart  and  its  delivery  to  be  indorsed  on  the  lease  and 
signed  by  the  lessor  (s).  Statutory  powers  of  leasing  usually 
provide  that  the  execution  of  the  lease  by  the  lessor  shall,  in 
favour  of  the  lessee  and  persons  deriving  title  under  him,  be 
sufficient  evidence  of  the  execution  and  delivery  of  the  counterpart. 

The  counterpart  need  not  be  executed  at  the  same  time  as  the  Time  of 
lease  (t),  though  it  should  be  executed  within  such  a  period  that  ®^^"  *^°' 
the  execution  of  the  two  instruments  may  be  regarded  as  parts 
of  the  same  transaction  (u). 

If  a  lease  and  counterpart  are  inconsistent,  and  the  lease  is  Variance, 
consistent  with  itself,  the  provisions  of  the  lease,  which  for  this 
purpose  is  considered  as  the  principal  instrument,  will  prevail  (:r). 
But  if  the  lease  be  inconsistent  with  itself,  it  may  be  corrected 
by  reference  to  the  counterpart  (y). 

Where  copies  of  a  lease  are  each  executed  by  both  lessor  and  Duplicate, 
lessee  they  are  termed  duplicates.     The  holder  of  an  original 
duplicate  of  a  lease  has  all  the  remedies  which  the  possession  of 
the  original  lease  would  give  him,  since  the  duplicate  original  of 
a  deed  is  primary  evidence  {z). 


(1858),  1  F.  &  F.  283.     See  Burleigh 
T.  Htubhs  (1793),  5  T.  E.  465. 

(/>)  Roe  V.  Davis  (1806),  7  East, 
863,  364 ;  Pearse  v.  Morrice  (1832),  3 
B.  &  Ad.  396.  See  Miinn  v.  Qodhold 
(1825),  3  Bing.  292,  294. 

{p  Paul  V.  Meek  (1828),  2  Y.  &  J. 
116. 

(r)  See,  e,g,.  Settled  Estates  Act, 
1877,  8.  4 ;  Settled  Land  Act,  1882, 
8.  7 ;  Conveyancing  Act,  1881,  s.  18 ; 
11  Geo.  4  &  1  WiU.  4,  c.  65,  s.  17,  as 
to  infants;  5  &  6  Vict.  c.  108,  ss.  1, 


4,  as  to  ecclesiastical  corporations. 
(«)  Sugden,  Powers,  8tli  ed.  826. 
(t)  Fryer    v.    Coombs    (1840),    11 

A.  &  E.  403. 

(m)  Sugden,  Powers,  8th  ed. 
p.  827. 

(x)  Shep.  Touch,  p.  53 ;  Burchell  v. 
Clark  (1876),  2  C.  P.  D.  88.  See 
pp.  93,  95,  97. 

(y)  Burchell  v.  Clark,  supra. 

(z)  Colling    v.    Treweek   (1827),    6 

B.  &  C.  p.  398. 
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Stamp  Act, 
1891,  8.  72. 

Denoting 

stamp 

necessary. 


Amount  of 
duty. 


The  duplicate  or  counterpart  of  an  instrument  chargeable  with 
duty  (except  the  counterpart  of  an  instrument  chargeable  as  a 
lease,  such  counterpart  not  being  executed  by  or  on  behalf  of  any 
lessor  or  grantor)  is  not  to  be  deemed  duly  stamped  unless  it  is 
stamped  as  an  original  instrument,  or  unless  it  appears  by  some 
stamp  impressed  thereon  that  the  full  and  proper  duty  has  been 
paid  upon  the  original  instrument  of  which  it  is  the  duplicate  or 
counterpart.  The  amount  of  duty  on  a  duplicate  or  counterpart 
is  prescribed  in  the  first  schedule  to  the  Stamp  Act,  1891,  as 
follows : — 

**  Duplicate  or  counterpart  of  any  instrument  charge- 
able with  any  duty — 

Where  such  duty  does  not  amount  to  5^.  .        .     | 

£   $.  d. 
In  any  other  case 0    5    0*' 

Hence  the  counterpart  of  an  instrument  chargeable  as  a  lease 
if  stamped  with  58.,  or  the  proper  ad  valorem  lease  duty  if  less 
than  58.  y  is  admissible  in  evidence  without  a  stamp  denoting 
payment  of  the  duty  on  the  lease ;  but  a  duplicate  must  bear  a 
denoting  stamp  (a).  The  denoting  stamp  is  affixed  on  application 
to  the  Inland  Bevenue  Commissioners,  and  on  production  of 
both  the  instruments  (a). 


ThesuMdntv 
w  Uw  on- 
Sinal  fntni- 


Bxecution  of 
leases  by 
deed. 


(6)  Matters  Belatino  to  the  Completion  of  Leases. 

Execution  and  Delivery. 

Leases  by  deed  should  be  signed,  sealed  and  delivered  (6)  by 
the  parties,  or  their  agents,  duly  authorised  by  power  of  attorney 
under  seal  (c).  In  the  absence  of  stipulation,  the  lessor  is  not 
entitled  to  insist  on  witnessing  by  himself  or  his  agent  the 
execution  of  the  counterpart  by  the  lessee  {d). 

It  seems,  however,  that  signature,  though  usual  and  desirable, 
is  not  essential  to  leases  by  deed  (e),  unless  it  is  required  under 


(a)  Stamp  Act,  1891,  &  11. 

(6)  Leases  under  the  seal  of  a  cor- 
poration need  no  delivery:  2  BolL 
Abr.  23,  1.  50 ;  but  it  has  been  held 
that  no  immediate  interest  passes 
unless  they  are  sealed  with  that 
intent;  Derby  Canal  Co,  v.  Wilmoi 
(1808),  9  East,  360. 

(c)  Supra y  p.  70. 


(d)  Borradaile  v.  Smart  (1857),  5 
W.  B.  270.  Cy.  as  to  sales  Viney  v. 
Chaplin  (1858).  4  Drew.  237 ;  2  De 
G.  &  J.  468  ;  E9sex  v.  Daniel  (1875), 
L.  R.  10  C.  P.  538 ;  Conv.  Act,  1881, 
s.  8. 

(e)  Clitrry  v.  ffeminy  (1849),  4  Ex. 
631 ;  Taunton  v.  Ftpler  (1821),  6 
Mad.  166 ;  Aveline  y.  WhisBon  (1842), 
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the  special  enactment  or  power  under  which  the  lease  is  made. 
No  formal  mode  of  delivery  is  necessary.  A  deed  may  be 
delivered  either  by  handing  it  over  to  the  party  to  whom  it  is 
made,  without  words,  or  by  words  without  any  act  of  delivery  (/). 

The  delivery  may  be  qualified  by  express  words,  so  as  to  prevent  Esciow. 
it  from  operating  until  the  performance  of  some  condition,  as, 
for  instance,  the  payment  of  a  sum  of  money  ;  and  in  that  case 
the  deed  is  said  to  be  delivered  as  an  escrow  (g) ;  and  delivery  as 
an  escrow  may  be  inferred  from  circumstances  {h).  As  a  general 
rale,  the  delivery  as  an  escrow  must  not  be  made  to  the  lessee  or 
grantee  himself  (i) ;  but  it  may  be  made  to  a  solicitor  acting  on 
behalf  of  all  parties  to  the  deed  (A;),  even  though  he  is  one  of  the 
grantees,  provided  the  delivery  is  made  to  him  in  his  character 
aB  solicitor  (Z) ;  or  to  the  solicitor  acting  for  the  lessee  or 
grantee  (m).  Where  there  are  two  or  more  lessors  or  grantors, 
delivery  as  an  escrow  may  be  made  by  one  of  them  to  another  (i;i). 
The  question  whether  an  instrument  has  been  executed  as  an 
escrow  is  one  of  fact  for  the  jury,  unless  reliance  is  placed  on  a 
document  accompanying  the  deed,  when  the  matter  is  one  of 
construction  for  the  Court  (n). 

It  is  desirable  that  leases  by  deed  should  be  attested,  but,  Attestation, 
unless  the  deed  is  made  in  exercise  of  a  power  (o),  the  want  of 
attestation  will  not  render  it  void  (j?) .    Leases  of  land  in  Middlesex 
and  Yorkshire  should,  however,  be  attested  by  at  least  one 
witness,  since  otherwise  a  memorial  of  them  cannot  be  regis- 
tered (q)  •    In  cases  decided  in  Courts  of  Law  before  the  Judicature  Effect  of  mm- 
Act,  1878,  it  was  held  that,  until  the  lessor  had  executed  a  lease,  the  ^^^  ^ 
lessee  was  not  bound  by  the  covenants  to  repair  or  to  pay  rent, 


4  M.  &  Gr.  801.  See  Cooch  v.  Good- 
man  (1842),  2  Q.  B.  p.  596 ;  Shep. 
Touch.  56,  note  24,  by  Preston. 

(/)  Co.  Litt.  36  a. 

(Sf)  See  FtUtle  v.  Honiibrook,  [1897] 

\h)  Bowker  v.  Burdekin  (1843),  11 
M.  &  W.  128;  Gudgen  y.  Btwet 
(18o6X  6  E.  &  B.  986. 

(0  Co.  Litt.  36  a ;  Thoroughgood's 
Caae  (1612),  9  Bep.  p.  137  a ;  Whyd- 
don't  Case  (1597),  Cro.  Eliz.  520; 
Williams  V.  Gretn  (1601),  ib,  884. 
See  JPvTA  Y.  Campbell  (1856),  25 
L.  J.  Q.  B.  p.  279;  cantrdf  Hawks- 
Umd  T.  GaUhd  (1600),  Cro.  Eliz.  835. 

(k)  MiUerthip  v.  Brookes  (1860),  5 


H.  &  N.  797. 

if)  London  Freehold  Property  Co,  v. 
Suffidd,  [1897]  2  Ch.  608. 

(m)  Watkins  v.  Nash  (1875),  L.  E. 
20  Eq.  262. 

(n)  Furness  v.  Meek  (1857),  27 
L.  J.  Ex.  31.  See  Ponsford  y, 
Waltmi  (1868),  L.  B.  3  0.  P.  167, 
174. 

(o)  See  22  &  23  Vict  c.  35,  s.  12 ; 
supra,  p.  57. 

(p)  2  Black.  Com.  307. 

{q)  See  Land  Begistry  (Middlesex 
Deeds)  Act,  1891,  Sched.  I.  r.  2,  and 
Bules  of  1892,  r.  6;  47  &  48  Viet, 
c.  54,  8.  6  (Torkshiro). 
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Effect  of  non- 
exeoation 
by  lessee. 


Effect  of 
alterations  in 
a  lease  after 
execution. 


becaufle  until  then  be  had  not  got  the  consideration  for  which  he 
had  stipulated  (r) ;  and  also  that  the  covenants  could  not  be 
enforced  by  the  devisee  of  the  lessor,  the  lessee  having,  at  law, 
a  mere  tenancy  at  will,  which  ceased  on  the  death  of  the  lessor  («). 
But  now,  in  cases  to  which  the  doctrine  of  Walsh  v.  Lonsdale  (t) 
applies,  the  nature  and  extent  of  the  tenant's  liability  will  fall  to 
be  determined,  it  is  conceived,  in  accordance  with  that  doctrine. 
Where  there  is  a  demise  purporting  to  be  by  tenant  for  life  and 
remainderman,  **  according  to  their  respective  estates  and 
interests,"  and  only  the  tenant  for  life  executes,  he  may  sue  on 
the  covenants  (u). 

Until  the  lessee  has  executed  the  lease  or  a  counterpart  there 
is,  of  course,  no  legal  covenant  on  his  part;  but  if  he  takes 
possession  of  the  demised  property  under  and  by  virtue  of  the 
lease,  he  is  in  equity  bound,  it  is  conceived,  to  perform  and 
observe  the  lessee's  covenants  and  the  conditions  of  the  lease 
generally  {x).  If  any  alteration  is  made  in  a  lease  after  it  has 
been  executed  (y)  by  the  lessor  and  lessee,  it  will  require  a  fresh 
stamp ;  unless,  perhaps,  in  cases  where  such  alteration  is  made 
with  the  consent  of  both  parties,  and  is  merely  an  expression  of 
what  was  before  implied,  as,  for  instance,  the  addition  of  the 
words  '*  house  and  buildings  "  to  a  proviso  for  giving  up  a  farm  (z). 
And,  generally,  a  fresh  stamp  is  required  for  a  document  which 
varies  the  original  agreement  so  far  as  to  form  a  new  or  substi- 
tuted contract  (a).  So  a  memorandum  indorsed  on  a  lease  after 
it  has  been  executed  must  be  stamped  as  a  new  instrument  (6). 

If  a  deed  is  altered,  after  execution,  in  a  material  point  by  one 
party  without  the  privity  of  the  other,  it  thereby  becomes  void(c), 
but  not  if  the  alteration  is  immaterial  (d).    If  an  agreement  for 


(r)  Swatman  v.  Ambler  (1852),  8 
Ex.  72;  Pitman  v.  Woodbury  (1848), 
3  Ex.  4.  See  Toler  v.  Slater  (1867), 
L.  E.  3  Q.  B.  p.  45.. 

(s)  Cardwell  v.  Lucas  (1836),  2  M. 
&W.  111. 

(0  (1882),  21  Ch.  D.  9.  See  supra, 
p.  81. 

(tt)  How  V.  Greek  (1864),  3  H.  &  C. 
391.  As  to  defect  of  acknowledg- 
ment in  a  lease  by  huBband  and  w3e 
of  the  wife's  lands,  see  Toler  v.  Slater 
(1867),  L.  B.  3  Q.  B.  42. 

(x)  See  Formby  v.  Barkery  [1903] 
2  Ch.  539,  at  pp.  547,  549,  555. 

{y)  An  alteration  made  in  a  lease 


by  deed,  after  the  deed  is  si^ed,  but 
before  it  is  sealed  and  debyered,  is 
part  of  the  deed:  Lybum  v.  War- 
rtngton  (1816),  1  Stark.  162. 

(«)  Doe  V.  Houghton  (1827).  1  Man. 
&  By.  208. 

(a)  AtJierstone  y.  Bostock  (1841).  2 
M.  &Gr.  511. 

(b)  Reed  v.  Deere  (1827),  7  B.  &  C. 
261 ;  mU  V.  Patton  (1807),  8  East, 
373 ;  French  y.  Patton  (1808),  9  East, 
351. 

(c)  PigoVs  C(Me(1615),  11  Bep.  26  b. 

(d)  Aldous  V.  Caniuw//(1868),  L.  B. 
3  Q.  B.  573.  See  notes  to  Hosier  t. 
Miller,  1  Sm.  L.  C.  11th  ed.  767. 
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a  lease  be  vitiated  by  alteration,  it  may  be  received  in  evidence 
to  show  the  terms  of  occupation  (e) ;  and  a  deed  may  be  received 
where  the  alteration  does  not  affect  the  matter  which  the  deed  is 
produced  to  prove  (/).  Since  a  deed  cannot,  save  with  the 
consent  of  the  parties,  be  altered  after  execution  without  fraud 
or  wrong,  the  presumption,  if  an  alteration  appears,  is  that  it  was 
made  before  execution  (g).  An  alteration  made  before  execution 
by  the  lessor  and  lessee  does  not  affect  the  validity  of  the  deed, 
although  it  has  been  previously  executed  by  other  persons  parties 
thereto,  provided  that  such  parties  are  not  affected  (h). 

When  a  memorandum  is  added  to  a  lease  previously  to  execu- 
tion 80  as  to  be  incorporated  in  it,  the  whole  constitutes  one  entire 
instrument  (1)9  and  if  there  is  a  variance  the  memorandum  will 
control  the  lease  (k). 

Where  an  agreement  for  a  tenancy  from  year  to  year  is  altered 
to  one  for  a  term  of  one  year,  the  alteration  is  treated  as  extend- 
iog  to  covenants  which  are  applicable  only  to  a  yearly  tenancy, 
and  these  are  considered  as  expunged  or  as  only  operative  in  the 
event  of  the  tenancy  continuing  (I). 


Registration. 

A  memorial  of  a  lease  by  deed  of  lands  situate  in  the  counties  Registration, 
of  Middlesex  (p)  or  York,  including  the  town  of  Kingston- upon-  ^^?j^x  ^^^ 
Hull,  should  be  entered  on  the  respective  registers  provided  for  54  &  55  Vict. 
the  purpose ;  unless  in  Middlesex  the  lease  is  at  a  rack-rent,  or  (MtddkBex) ; 
unless  in  either  county  it  does  not  exceed  twenty-one  years,  and  *7  &  48  Vict. 
is  accompanied  by  actual  possession,  i.e.  where  the  lessee  is  also  (Yorkshire 
the  occupier  of  the  premises  (q).  ^^^  ^^^^)- 

Registration  of  an  assignment  will  not  supply  the  want  of 


(e)  Hutchins  v.  ScoU  (1837),  2  M. 
&  W.  809. 

(/)  E,  of  Falmouth  v.  BoberU 
(1W2),  9  M.  &  W.  469. 

ig)  Doey.  CaUmcn-e (1861),  16  Q.  B. 
745. 

(h)  HaU  V.  Chandless  (1827),  4 
Bing.  123. 

(•)  See  Griffin  v.  Stanhope  (1618), 
On>.  Jac.  p.  456. 

(k)  Week  V.  EbcoU  (182n,  9  Price, 
595.  But  see  Fntgley  v.  E,  Lovelace 
(1859),  Johns.  333. 

(I)  Stricklaml  v.  Mao-well  (1834),  2 
Cr.  &  M.  539. 

(m)  The  Middlesex  Begifitry  Act, 


1708. 

(n)  The  Land  Begistry  (Middlesex 
Deeds)  Act,  1891.  As  to  the  form 
of  the  memorial,  see  Schedule  I.  to 
that  Act,  and  the  Bules  of  1892; 
Reg,  V.  Reyi«trar  of  Middlesex  (1850), 
15  Q.  B.  976. 

(o)  The  Yorkshire  Begistries  Act, 
1884. 

(/))  Instruments  relating  to  leases 
of  chambera  in  the  Inns  of  Court  are 
exempted  from  the  provisions  of 
7  Anne,  c.  20.     See  sect.  17. 

to)  Dart's  V.  &  P.  6th  ed.  II.  769. 
See  Fury  v.  Smith  (1822),  1  Huds.  & 
Br.  735,  751. 
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registration  of  the  lease  (/')•  It  would  seem  that  a  lease  whieh 
binds  the  lessee  to  build  or  execute  improvements  on  the  demised 
land  cannot  be  considered  a  lease  at  a  rack-rent  within  the 
exception  of  these  Acts  (s).  It  has  been  suggested  that  a  lease 
is  within  the  exception  notwithstanding  that  the  rent  ceases  to 
be  a  rack-rent  in  consequence  of  the  increase  in  the  value  of  the 
property  (t) ;  but  the  doctrine  cannot  safely  be  acted  on  {»). 

Copyholds  are  excepted  from  the  Begistry  Acts,  but  it  is  neces- 
sary to  register  such  leases  of  copyhold  estates  as  would  require 
registration  if  the  estate  were  freehold,  the  lease  not  being  a 
copyhold  interest  (u). 

Under  15  Car.  2,  c.  17,  s.  8,  no  lease  of  lands  within  the 
Bedford  Level,  except  leases  for  seven  years  or  under  in  posses- 
sion, is  of  any  force  but  from  the  time  it  is  entered  with  the 
registrar.  But,  notwithstanding  the  general  terms  of  this  enact- 
ment, failure  to  register  does  not  avoid  the  lease  as  between  the 
parties :  it  only  postpones  it  to  persons  deriving  title  subsequently 
and  registering  (x). 

Begistration  of  title  to  leasehold  land  is  governed  by  the  Land 
Transfer  Acts,  1876  and  1897  (y),  and  by  the  Land  Transfer 
Transfer  Acts.  Bules,  1903(2?),  and  is  either  voluntary  or  compulsory.  The 
effect  is  that  a  person  entitled  to  leasehold  land  held  under  a 
lease  for  a  life  or  lives,  or  determinable  on  a  life  or  lives,  or 
for  a  term  of  years  of  which  more  than  twenty-one  are  unexpired, 
may  be  registered  as  proprietor  of  the  leasehold  land  with  an 
absolute  title,  with  a  good  leasehold  title,  with  a  qualified  title, 
or  with  a  possessory  title  (a).  And,  in  any  district  where  regis- 
tration has  become  compulsory,  an  assignment  on  sale  of  a  lease 
or  an  underlease  having  at  least  forty  years  to  run  or  two  lives 
yet  to  fall  in,  and  a  grant  of  a  lease  or  underlease  for  a  term  of 
forty  years  or  more  or  for  two  or  more  lives,  executed  after  the 
day  on  which  registration  became  compulsory  and  capable  of 


llegistration 
under  the 
Land 


(r)  Honeycomb  v.  Wdldron  (1737), 
2  Str.  1064. 

(«)  Dart's  V.  &  P.  II.  769. 

(0  Sugd.  V.  &  P.  14th  ed.  732. 

(u)  See  Sugd.  V.  &  P.  14th  ed. 
732;  Bigge  on  Begistration  of  Deeds, 
87,  note  {m). 

(x)  HodBon  V.  Sharpe  (1808),  10 
East,  350. 

(y)  38  &  39  Vict.  c.  87 ;  60  &  61 
Vict.  c.  65. 


(z)  These  Eules  in  effect  repeal 
sects.  12,  14,  15,  16,  36,  and  37  of 
the  Act  of  1875  entirelj^  and  sects.  11 
and  34  partially  (r.  67). 

(«)  Act  of  1875,  88.  11.  18; 
Exiles  of  1903,  rr.  50—66.  A  sub- 
lease is,  but  a  term  created  for  mort- 
gage purposes  is  not,  to  be  deemed  a 
lease  within  the  meaning  of  the 
above-mentioned  sect;  1 1:  Act  of  1897, 
Sched.  I. 
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r^isU-ation,  operate  only  as  agreements,  and  do  not  pass  any  legal 
estate  to  the  assignee  or  lessee  unless  or  until  he  is  registered  as 
proprietor  of  the  lease  or  underlease  (6).  When  leasehold  land 
has  once  been  registered,  transfers  of  it  must  be  made  in  the 
manner  prescribed  by  the  rules,  and  must  be  registered  (c). 

Where  freehold  or  leasehold  land  has  been  registered,  the 
registered  title  is  subject  to  any  leases  or  agreements  for  leases 
and  other  tenancies  for  terms  not  exceeding  twenty<one  years, 
or  for  any  less  estate,  provided  there  is  an  occupation  under  such 
tenancies  (d).  There  is  no  necessity,  therefore,  to  enter  notice 
of  such  tenancies  on  the  register.  But  where  the  term  is  for 
a  life  or  lives,  or  is  determinable  on  a  life  or  lives,  or  exceeds 
twenty-one  years,  or  where  the  occupation  is  not  in  accordance 
with  the  lease  or  agreement,  notice  of  the  lease  or  agreement 
should  be  entered  on  the  register  against  the  lessor's  title  (e). 

The  fees  payable  on  applications,  &c.,  under  the  Land  Transfer 
Acts  are  regulated  by  the  Land  Transfer  Fee  Order,  1903,  which 
came  into  operation  on  the  1st  of  January,  1904. 

Custody  of  Lease. 

Daring  the  continuance  of  the  demise,  the  instrument  of  lease  Custody  of 
belongs  to  the  lessee,  and  the  counterpart  to  the  lessor  (/) ;  and  ^®*"®' 
the  lessee  is  entitled  to  possession  of  the  lease  after  his  interest 
in  the  demised  premises  has  expired  or  been  determined  by 
forfeiture  {g) — at  any  rate,  where  the  lease  contains  covenants 
by  the  lessor  (/) .  So,  too,  where  a  lessee  surrenders,  by  operation 
of  law,  the  term  of  an  original  lease,  on  the  grant  to  him  of  a 
new  term,  he  is  entitled  to  retain  the  original  lease  (h).  Where 
a  lease  is  in  the  hands  of  the  tenant,  and  no  counterpart  can  be 
fonnd,  it  seems  that  the  landlord  is  entitled  to  inspect  and  take 
a  copy  of  the  lease  (i).  If  an  occupier  against  whom  an  action 
of  ejectment  for  a  forfeiture  is  brought  has  no  duplicate  or 
copy  of  the  lease  under  which  the  claim  is   made,  he  may. 


(h)  Kules  of  1903,  rr.  68—70. 

(c)  Act  of  1875,  68.  34,  35,  38, 
and  39;  Act  of  1897,  Sched.  L; 
Boles  of  1903,  rr.  138—143. 

(d)  Act  of  1875,  8.  18  (7). 

(e^  Act  of  1875,  s.  50 ;  Act  of 
1897,  Sched.  I. 

(/)  See  the  jud^ient  in  Hall  v. 
Btt«  (1841),  3  M.  &  Gr.  p.  253. 

(S)  HaUy.  Ball,  3  M.  &  Gr.  242; 


Hlworthij  V.  Saiul/ord  (1864),  3 
H.  &  C.  330. 

(A)  Knight  v.  Williams,  [1901]  1 
Ch.  256. 

(0  Doe  V.  Slight  (1832),  1  Dowl. 
163,  overruling  Woodcock  v.  IFir/r- 
ihington  (1827),  2  Y.  &  J.  4 ;  Portrnore 
V.  Gorifig  (1827),  4  Bing.  152.  See 
El  worthy  v.  Sand  ford,  34  Ij.  J.  Ex. 
44,  per  Martin,  B. 
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independently  of  the  Evidence  Act,  1851  (k),  obtain  from  a  Jadge 
an  order  to  inspect  and  take  a  copy  of  the  lease  (Q. 

Costs. 
Costs  of  The  usual  course  is  for  the  lessor's  solicitor  to  prepare  the 

prepanng  •■      * 

lease.  lease,  and  for  the  lessee  to  pay  the  costs  (m).    But  where  the 

lease  is  taken  from  a  lessor  and  concurring  parties  represented 
by  separate  solicitors,  the  lessee  is  not  liable,  in  the  absence  of 
express  or  implied  agreement,  to  pay  more  than  one  set  of 
costs  (n).  If  the  lease  is  prepared  by  the  solicitor  of  the  lessor, 
who  is  not  employed  by  the  lessee  for  that  purpose,  the  lessor  is 
the  person  liable,  in  the  first  instance,  to  pay  the  solicitor,  bat 
the  lessor  can  recover  the  amount  from  the  lessee  whether  the 
lessee  takes  up  the  lease  or  refuses  to  do  so  (o),  and  slight 
evidence  will  be  accepted  to  make  the  lessee  liable  directly  to  the 
lessor's  solicitor,  e.g.  if  he  has  himself  given  instructions  to  the 
solicitor  (p).  Where  an  agreement  provides  that  a  lease  shall 
be  prepared  at  the  sole  expense  of  the  lessor,  the  lessor  prepares 
it  as  well  as  pays  for  it  (q). 

The  lessor  must  bear  the  expense  of  the  counterpart  unless  the 
lessee  has  expressly  agreed  to  pay  for  it  (r).  Frequently,  how- 
ever, the  lessee  agrees  to  pay  all  the  costs  of  both  lease  and 
counterpart,  and  he  is  entitled  to  have  the  bill  taxed  («). 

Where  a  lessee  obtains  the  usual  third  party  order  to  tax  the 
lessor's  solicitor's  bill  of  costs  in  relation  to  the  preparation  of 
the  lease,  the  order  does  not  enlarge  the  scope,  or  otherwise  alter 
the  nature,  of  the  lessee's  liability.  Even  on  a  third  party  taxa- 
tion, the  Master  is  bound  to  look  at  the  nature  of  the  items,  and 
to  consider  whether,  apart  from  the  order,  the  lessee  is  liable  to 
pay  them  (£). 

[k)  14  &  15  Vict.  c.  99,  s.  6.  2  C.  &  K  737 ;  'Orusell  v.  Bobiustni, 

7)  J)(>€  V.  Bo€  (1852),  1  E.  &  B.  279.  supra, 

m)  Orissell  v.  Robinson  (1836),  3  (p)  Smith    v.     Clegg    (1858),    27 

Scott,  329 ;  3  Bing.  N.  C.  10.  L.  J.  Ex.  300;  Webb  v.  Rhodes  (1837). 

(m)  Re  Fletcher  v.  Dyson,   [1903]  3  Bing.  N.  C.  732. 

2  Ch.  688,  692.      In  this  case  the  {q)  Price    v.    WilliamB    (1836),   1 

lessor's  solicitor  had  included  in  his  M.  &  W.  p.  13. 

bill  of  costs  the  costs  of  the  concur-  (r)  Jennings   v.    Major    (1837),  8 

ring  parties*   solicitors,   and,    more  C.  &  P.  61.     See  Re  Negus,  [1895]  I 

than  one-sixth  having  been  taxed  off  Ch.  73,  p.  81. 

the  total  amount,  it  was  held  that  he  («)  Re   Newman  (1867),  L.  B,  2 

must  pay  the  costs  of  the  taxation,  Ch.  707. 

although   less    than   one-sixth  had  '      (0  Re    Gray,   [1901]   1   Ch.  23i», 

been  taxed  off  his  own  costs.  248,  in  which  case  Re  Negus  ( [1895] 

(o)  Baker  v.  Merryweather  (1849),  1  Ch.  73)  was  considered  and  applied. 
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The  costs  of  the  lessor's  and  lessee's  solicitors  respectively  are  Remunera- 
regulated  by  the  general  order  under  the  Solicitors'  Eemunera-  ^^^^  ^^  ^^' 
tion  Act,  1881  {u).    In  respect  of  leases  and  agreements  for  Clause  li.(b). 
leases  (other  than  mining  leases),  when  the  transactions  shall 
have  been  completed,  the  remuneration  of  the  solicitor  having 
the  conduct  of  the  business  is  to  be  that  prescribed  in  Part  II. 
of  Schedule  I.     In  respect  of  business  not  completed,  and  in  Clause  ii.  (c). 
respect  of  mining  leases  or  licences  or  agreements  ^erefor,  and 
of  assignments  of  leases  not  by  way  of  purchase  or  mortgage, 
the  remuneration  is  to  be  regulated  according  to  the  system 
existing  before  the  order  as  altered  by  Schedule   II.    But  in  Clause  vi. 
cases  where  Schedule  I.  applies,  a  solicitor  may,  before  under- 
taking any  business  (x),  by  writing  under  his  hand,  communi- 
cated to  his  client,  elect  to  be  remunerated  according  to  the 
former  system  as  altered  by  Schedule  II. 

The  fee  prescribed  by  Schedule  I.,  Part  II.,  to  be  paid  to  the 
lessor's  solicitor  "for  preparing,  settling,  and  completing  lease 
and  counterpart,"  includes  the  solicitor's  remuneration  in  respect 
of  negotiations  which  lead  up  to,  and  the  preparation  of  the 
agreement  which  precedes,  the  lease  (?/) ;  but  it  does  not  include 
negotiations  carried  on  by  the  solicitor  as  to  the  letting  of  pro- 
l)erty  with  persons  other  than  the  person  to  whom  the  lease  is 
ultimately  granted  (z) . 

The  term  "  agreements  for  leases  "  as  used  in  the  schedule  Agreements 
means  agreements  on  which  the  parties  intend  to  rely  as  sufficient 
for  the  purpose  of  stating  the  terms  on  which  the  property  was 
held  without  haying  formal  leases  executed  (a) ;  and  it  includes 
an  agreement  for  a  tenancy  for  less  than  three  years  at  a  rack- 
rent,  although  such  an  agreement  need  not  be  in  writing  (b). 

The  scale  does  not  apply  unless  the  work  in  respect  of  which 
the  fee  is  prescribed  has  been  substantially  done  (c),  and  the  fees 


for  leases. 


It  was  held,  too,  that  the  lessee  was 
not  liable  to  pay  the  fees  of  a  mining 
expert  employed  by  the  lessor.  Cf. 
ht  Fltkkerand  Buson A190S]  2  Ch.  at 
p.  694,  where  tiie  charges  of  the 
IwBor's  surveyor  were,  as  against  the 
lessee,  disallowed. 

(«)  44  &  45  Vict.  c.  44. 

W  Re  Allen  (1886),  34  Ch.  D. 
433. 

(y)  Savtry  v.  Enfisld  Local  Boards 
[1893]  A.  C.  218  ;  Be  Field  (1885), 
'^9  Ch.  D.  608 ;   Be  Emmanuel  mid 


Stmm,ond8  {ISS6),  33  Ch.  D.  40. 

(z)  Be  Martin  (1889),  41  Ch.  D. 
381. 

(a)  Be  Emmanuel  and  Simmon  de 
(1886),  33  Ch.  D.  40,  per  Cotton, 
Ij.J.,  at  p.  47. 

(b)  Be  Negus,  [1895]  1  Ch.  73. 

(c)  Be  Lacey  (fc  Son  (1883),  25 
Ch.  D.  301,  i)er  Cotton,  L.J.,  at 
p.  309 ;  Be  llirldey  and  Steward 
(1885),  33  W.  R.  320  ;  Wellby  v.  Still, 
[1895]  1  Ch.  524. 
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for  leases  do  not  apply  to  a  transaction  which,  though  carried 
out  by  means  of  a  lease,  is  substantially  a  sale  (d). 

Preminm.  The  further  remuneration  payable  under  r.  5  of  the  rules 

applicable  to  Part  II.  of  Schedule  I.,  where  the  consideration  con- 
sists partly  of  a  money  payment  or  premium  (e),  does  not  entitle 
the  solicitor  to  claim  the  negotiating  fee  as  on  a  sale  (/) ;  bat 
otherwise  it  gives  him  exactly  the  same  remuneration  as  he  coald 
claim  under  Part  I.  of  the  schedule  on  a  sale  (g)y  and  where  the 
rent  and  the  premium  are  small,  he  is  entitled  to  the  minimam 
fee  on  each  (h). 

Estate  agent's      One  of  the  modes  in  which  capital  money  arising  under  the 

Settled  Land  Act,  1882,  is  applicable  is  (sect.  21  (x.) )  the  *'  payment 
of  costs,  charges,  and  expenses  of  or  incidental  to  the  exercise  of 
any  of  the  powers  *'  of  the  Act.  The  language  of  this  enactment 
is  wide  enough  to  justify  the  payment  out  of  such  capital  moneys 
of  the  commission  charged  by  an  estate  agent  for  procuring  the 
letting  of  portions  of  a  settled  estate  on  building  leases  (t). 

Entry. 

Entry  of  At  common  law  no  lease  for  years,  whether  with  or  without 

any  reservation  of  rent,  is  complete  till  actual  entry  has  been 
made  by  the  lessee  (A;).  A  lease  in  the  usual  form,  which  is  a 
common  law  demise,  does  not  of  itself  vest  any  estate  in  the 
lessee,  but  only  gives  him  a  right  of  entry  on  the  tenement,  called 
his  interest  in  the  term,  or  interesse  termini  (Q. 

Future  lease.        The  right  under  a  lease  to  commence  immediately  (not  being 

a  lease  the  possession  under  which  is  executed  by  the  Statute  of 
Uses)  is,  until  entry  by  the  lessee,  an  interesse  termini  only,  and 
so  is  the  right  under  a  lease  to  commence  at  a  future  time,  as 
upon  the  expiration  of  an  existing  lease  (m) ;  and  the  same  rules 

(ri)  As  where  a  sale  of   pai-t  of  (Z)  2  Black.  Com.  144;  Co.  Litt. 

property  held  under  a  lease  is  carried  46  b.    See  the  judgment  in  Copland 

out  oy  means  of  an  underlease :  Still  v.  Stephens  (1818),  1 B.  &  A.  at  p.  605. 

V.  Webb  (1895),  45  W.  R.  170.  (m)  Joi/ner  v.  Weeks,  [1891]  2  Q.B. 

(e)  ReHastie8a7idCraw/urd(lSSS)f  31.     Henoe  a  lease  made  to  com- 

36  W.  E.  572.  menoe    after   the    expiration   of  a 

/)  Be  Horn  and  Fraticts,  [1896]  previous  lease  does  not  operate  as  an 

97.  assignment  of  the  reversion  expectant 


{</)  Be  Bobson  (1890),  45  Ch.  D.  71.  on  such  lease,  but  only  confers  an 

(A)  Be  Hellard  and  Bewes,  [1896]  2  interesse  termini  until  its  expiration : 

Ch.  229.  Smith  v.    Day  (1837),  2  M.   &  W. 

{i)  Be    Martjmi     Wilson's     Settled  684;     Blatchfnrd  v.    Cde  (1858),  5 

Estates,  [1901]  1  Ch,  934.  C.  B.  N.  S.  514. 

(Ar)  Bac.  Abr.  (M.)  p.  844. 
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are  applicable  to  both.  Each  is  a  right  only,  not  an  estate. 
The  whole  estate,  notwithstanding  such  right,  remains  in  the 
lessor.  It  follows  that  in  neither  case  will  an  assignment  by  the 
lessee  to  the  lessor  operate  as  a  surrender,  nor  will  a  release  from 
the  lessor  to  the  lessee  operate  by  way  of  enlarging  the  estate ; 
thongh  such  a  release  will  avail  to  extinguish  the  rent,  if  any, 
reserved  upon  the  lease  (n).  The  right  may  be  extinguished  by 
a  release  by  the  lessee  to  the  lessor  (o),  and  may  be  granted  as 
a  right  by  the  lessee  to  any  other  person  (jp) ;  but  it  cannot  be 
conveyed  as  an  estate.  Hence,  if  the  future  lessee  attains  a 
present  freehold  estate  in  the  premises,  his  lease  in  reversion 
will  not  be  merged  (q) ;  and  since  the  lessor,  after  granting  a 
fatore  lease,  retains  his  reversion,  he  continues  entitled  to 
distrain  for  rent  due  from  the  first  lessee  (r). 

A  lessee  who  has  accepted  a  reversionary  lease  of,  for  instance, 
a  licensed  public-house  cannot  escape  from  his  bargain  on  the 
groond  that,  before  the  time  when  his  lease  becomes  a  lease  in 
possession,  the  licence  has  been  lost  (s). 

A  concurrent  lease  differs  in  this  respect  from  a  lease  in  Coocarrent 
reversion,  and,  if  granted  by  deed,  it  transfers  the  immediate 
reversion  (t),  and  the  lessor  cannot  afterwards,  during  the  con- 
tinuance of  the  second  lease,  recover  rent  against  the  first 
lessee  (u).  But  the  concurrent  lease,  if  made  by  parol,  and  if 
it  is  for  a  term  less  than  the  term  of  the  original  lease,  is  abso- 
lutely void,  and  though  the  original  lease  affected  only  part  of  the 
premises  included  in  the  concurrent  lease,  the  rent  due  under  the 
latter  cannot  be  apportioned  (x). 

A  lease  to  two  persons  at  a  time  when  one  of  them  is  in 
possession  as  tenant  from  year  to  year  vests  the  possession  in 
both,  and  does  not  give  a  mere  inter  esse  termini  (y). 

At  any  time  during  the  term,  even  after  the  death  of  the  Effect  of 
lessor,  the  lessee  or  his  assignee,  or  personal  representatives,  ^^^^^' 


(n)  Ck>.  Litt.  46  b,  270  a.  See 
ff^de  V.  Warden  (1877),  3  Ex.  D. 
72,84. 

(o)  Judgment  in  Doe  v.  Walker 
(1826),  5  B.  &  0.  at  p.  118.  See 
i^fyn'a  Case  (1606),  5  Bep.  123  b. 

(p)  Co.  litt.  46  b. 

('/)  Ihe  V.  Walker  (1826),  6  B.  &  0. 
111. 

(r)  SmrtA  V.  Day  (1837),  2  M.  <fe  W. 
684.    See  per  Parke,  B.,  694,  699. 
W  Blum    V.    Andey    (1900),    16 


T.  L.  E.  249 ;  64  J.  P.  184. 

(0  Bac.  Abr.  (N.)  p.  848;  Shep. 
Touch,  p.  276;  Palmer  v.  Thorpe 
(1689),  Oto,  Eliz.  152. 

(u)  Harmer  v.  Bean  (1863),  3 
C.  &  K.  307.  Cf,  Wordsley  Brewery 
Co.  V.  Halford  (1903),  90  L.  T.  89. 

(a)  Neale  v.  Macketizie  (1836),  1 
M.  «  W.  747. 

(y)  Keyae  \.  Powell  (1853),  2 
E.  &  B.  132. 
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may  perfect  the  lease  by  entry  (z).  Until  this  has  been  done, 
neither  the  lessee  nor  his  assignee  can  maintain  an  action  of 
trespass  in  respect  of  the  demised  premises  {a) ;  but  he  may 
bring  an  action  of  ejoQtment  (b).  An  action  for  use  and  occupa- 
tion cannot  be  maintained  against  him  until  he  has  entered  (c). 

(7)  Rectification  of  Lease. 

A  lease  will  be  rectified  where  it  was  executed  under  a  mutual 
mistake  (d),  but  it  has  been  held  that  parol  evidence  of  mistake, 
if  denied,  must  be  corroborated  by  writing  (e).  Where  there  is  a 
mistake  on  one  side  only,  the  party  mistaken  is  not  entitled  to 
have  the  lease  rectified,  but  he  may  have  it  rescinded,  unless  the 
other  party  consents  to  rectification  (/).  Where  a  lease  is  executed 
in  accordance  with  a  written  contract,  it  cannot  be  rectified  on 
evidence  of  an  agreement  outside  the  contract  {g). 


Differences 
between 
mining  and 
other  leases. 


SECT,  rn.— MiNiNa  leases  and  licences. 

(1)  Mining  Leases. 

Mining  leases  differ  in  some  respects  so  materially  from 
other  leases  that  it  may  be  convenient  to  give  them  separate 
consideration. 

"  Although,"  said  Lord  Gaims  in  Goioan  v.  Christie  (h),  "we 
speak  of  a  mineral  lease,  or  a  lease  of  mines,  the  contract  is  not, 
in  reality,  a  lease  at  all  in  the  sense  in  which  we  speak  of  an 
agricultural  lease.  There  is  no  fruit ;  that  is  to  say,  there  is  no 
increase ;  there  is  no  sowing  and  reaping  in  the  ordinary  sense  of 


(z)  Co.  Litt.  46  b ;  Copeland  v. 
Stephens  (1818),  1  B.  &  A.  at  p.  606. 

(a)  Bac.  Abr.  (M.)  p.  844 ;  Turner 
V.  Cameron* s^  &c.,  Co,  (1850),  6  Ex. 
932  ;  Wheeler  v.  Montefiore  (1841),  2 
Q.  B.  133 ;  Harrison  v.  Biackbum 
(1864),  17  C.  B.  N.  S.  678.  See 
WaUiB  V.  Hands  [1893],  2  Ch.  75, 
distinguishing  GiUard  v.  Cheshire 
Lines  Committee  (1884),  32  W.  B.  943. 

(6)  Doe  V.  Day  (1842),  2  Q.  B.  147. 
See  Harrison  v.  Blackburn^  loc,  cit, 
p.  693. 

(c)  Edge  V.  Strafford  (1831),  1 
Cr.  &  J.  391  ;  Lotve  v.  Boss  (1850),  6 
Ex.  553.  See  Towne  v.  D^Heinriche 
(1853),  13  C.  B.  892. 

(d)  Paget  v.  Marshall  (1884),   28 


Ch.  D.  255;  Murray  v.  Parker 
(1854),  19  Beav.  305.  As  to  lectify- 
ing  a  lease  of  an  infant's  property, 
see  Seaton  v.  Staniland  f  1862),  4  Gilt. 
61.  As  to  setting  asiae  a  lease  for 
concealment  of  a  fact  touching  the 
title,  see  Mostyn  y.  West  Mostyn,  dx., 
Co,  (1876),  1  C.  P.  D.  145. 

(f)  Mortimer  v.  Shortall  (1842),  2 
Dr.  &  War.  363. 

(/)  Garrard  v.  Frankel  (1862),  30 
Beav.  445 ;  Paget  v,  Marshcdl,  supra : 
D,  of  Sutherland  v.  HeathcoU,  [1892] 
1  Ch.  475. 

{g)  Davies  v.  FiUon  (1842).  2 
Dr.  &  War.  225. 

(h)  (1873),  L.  R.  2  H.  L.  Sc.  273. 
at  p.  283. 
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the  terra  ;  and  there  are  no  periodical  harvests.  What  we  call  a 
mineral  lease  is  really,  when  properly  considered,  a  sale  oat  and 
out  of  a  portion  of  land.  It  is  liberty  given  to  a  particular 
individual,  for  a  specific  length  of  time,  .to  go  into  and  under 
the  land,  and  to  get  certain  things  there  if  he  can  find  them,  and 
to  take  them  away,  just  as  if  he  had  bought  so  much  of  the  soil." 
Again,  '*  There  is  a  considerable  difierence  between  a  building  and 
a  mining  lease :  m  the  former  case  an  addition  is  made  to  the 
estate,  but  in  the  latter  the  whole  is  an  abstraction"  (t).  And 
again,  **  A  mining  lease  is  really,  in  its  essence,  rather  a  sale  at 
a  price  payable  by  instalments  than  a  demise  properly  so  called. 
It  is  also  to  be  borne  in  mind  that  the  object  of  a  mining  lease  is 
to  enable  the  lessee  to  remove  for  his  own  benefit  the  minerals 
demised,  and  widely  differs  from  that  of  a  lease  of  a  portion  of 
the  surface,  where  the  lessee  is  expected,  after  enjoying  the  use 
and  occupation  of  the  demised  property  for  a  term  of  years,  to 
deliver  it  up  to  the  lessor  in  the  same  state  and  condition  as  at 
the  commencement  of  the  lease.  The  rent  reserved  by  a  mining 
lease  rather  resembles  an  instalment  of  purchase-money  for  the 
demised  minerals  than  what  is  understood  by  rent  reserved  on 
an  ordinary  demise  of  the  surface."  Indeed,  **  the  use  of  the 
word  '  rent'  in  the  case  of  a  mining  lease  is  somewhat  misleading. 
It  is  really  purchase-money  for  coal  worked  "  (A). 

In  v^iew  of  the  foregoing  characteristics  of  mining  leases,  it  is 
not  surpx'ising  that,  except  in  the  case  of  absolute  beneficial 
owners  of  land,  the  granting  of  such  leases  has  long  been  and  is 
restricted  and  regulated  by  statutory  enactments,  as  well  as  by 
special  provisions  embodied  in  deeds  and  wills  effecting  settle- 
ments of  land.  Some  of  these  statutory  enactments  and  special 
provisions  have  already  been  referred  to(0.  Nowadays  the  Provisions  of 
legislation  on  this  subject  which  probably  is  of  the  greatest  STnd^Act^' 
liractical  importance,  and  governs  or  affects  most  of  the  mining 
leases  granted  by  limited  owners,  is  that  contained  in  the  Settled 
Land  Acts,  1882  to  1890.     In  those  Acts,  and  particularly  in  the 

(i)  T*er   I^ord  Langdale,  M.R,  in  As  to  the  inabiKty  of  private  trustees, 

lV€M>d   V-    I^atte&on  (1847),    10  Beav.  apart  from  statutory  or  special  power, 

<*4 1 ,  at  p.  543.  to  grant  mining  leases,  see  Wttod  v. 

{k)  I^er  Collins,  M.B.,  and  Stirling  Patteson   (1847),   10  Beav.  541,  ob- 

end  Cossens-Hardy,  L.JJ.,  in  Be  At-  served  upon    and    distinguished  in 

tiam's   S.    E.,  [1902]  2  Ch.  at  pp.  56,  Fitzpatrick  v.  Waring  (1882),  11  L.  R. 

,58,  63.  Ir.  at  pp.  46,  51. 

(/)   Supray  pp.  27,  28,  41,  50,  52. 

li.T.  o 
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Act  of  1882,  there  are  a  good  many  important  enactments  with 

respect  to  mining  leases. 

Reference  has  already  been  made  (tn)  to  sect.  6  of  the  Act  of 

1882,  which  empowers  a  tenant  for  life  to  lease  the  settled  land, 

or  any  part  thereof,  for  any  purpose  whatever,  whether  involving 

waste  or  not,  for  any  term  not  exceeding,  in  the  case  of  a  mining 

lease,  sixty  years. 
As  to  rent.  Then,  as  to  the  reservation  of  rent  in  a  mining  lease  granted 

under  the  Settled  Land  Acts,  there  are  the  following  statutory 

provisions  (n) : 

(i)  The  rent  may  be  made  to  be  ascertainable  by,  or  to  vary  (o) 
according  to,  the  acreage  worked,  or  by  or  according  to 
the  quantities  of  any  mineral  or  substance  gotten,  made 
merchantable,  converted,'  carried  away,  or  disposed  of,  in 
or  from  the  settled  land,  or  any  other  land,  or  by  or  accord- 
ing to  any  facilities  given  in  that  behalf  (p). 
(ii)  The  rent  may  be  made  to  vary  (o)  according  to  the  price  of 
the  minerals  or  substances  gotten  or  any  of  them  ;  and  such 
price  may  be  the  saleable  value  or  the  price  or  value  appear- 
ing in  any  trade  or  market  or  other  price  list  or  return  from 
time  to  time,  or  may  be  the  marketable  value  as  ascertained 
in  any  manner  prescribed  by  the  lease  (including  a  reference 
to  arbitration),  or  may  be  an  average  of  any  such  prices  or 
values  taken  during  a  specified  period  (q). 
(iii)  A  fixed  or  minimum  rent  (r)  may  be  made  payable,  wither 
without  power  for  the  lessee,  in  case  the  rent,  according 
to  acreage  or  quantity,  in  any  specified  period  does  not 
produce  an  amount  equal  to  the  fixed  or  minimum  rent, 
to  make  up  the  deficiency  (s)  in  any  subsequent  specified 
period,  free  of  rent  other  than  the  fixed  or  minimum  rent  (0- 
And  a  mining  lease  may  be  made  partly  in  consideration  of 
the  lesgee  having  executed,  or  his  agreeing  to  execute,  on  the 

(wi)  Sufrra,  p.  41.  to   mining  no   less   than    tt>    other 

(71)  It  must  also  be  borne  in  mind  leases.     See  per  Stirling,  L.J.,  in  Br 

that  two  general  requirements  of  the  Aldam's  S,  E»,  [1902]  2  Ch.  at  pp.  b\^ 

Act  of  1882 — viz.  (i)  that  in  a  lease  62. 

the  best  rent  must  be  reserved  which  (o)  See  infra,  p.  204. 

can  reasonably  be  obtained,  regard  (p)  S.  L.  Act,  1882,  s.  9  (1)  (i). 

being  had  to  all  the  cii'cumstanoes  of  (q)  S.  L.  Act,  1890,  s.  8. 

the  case  (sect.  7  (2)) ;  and  (ii)  that  (r)  See  infruy  p.  203. 

due  regard  must  be  had  to  the  in-  (sS  See  iufm^  pp.  205,  206. 

terests  of  all  pai-ties  entitled  under  \t)  S.  L.  Act,  1882,  s.  9  (1)  (ii). 

the  settlement    (sect.    53)  —  apply 
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land  leased  an  improvement  authorized  by  the  Act  of  1882 

for  or  in  connection  with  mining  purposes  (u). 
The  tenth  section  of  the  Act  of  1882  further  enacts,  as   to  xBases  in 
mining  leases,  that  where  it  is  shown  to  the  Court,  with  respect  ^tMwar 
to  the  district  in  which  any  settled  land  is  situate,  either  (i)  that  custom, 
it  is  the  custom   for   land   therein   to  be  leased   for   mining  igg2  g.^Jo. 
parposes   for   a   longer  term  or  on  other  conditions  than  the 
term    or    conditions   specified  in  that  behalf  in  the  Act,   or 
(ii)  that  it  is  difficult  to  make  leases  for  mining  purposes  of 
land  therein,  except  for  a  longer  term  or  on  other  conditions 
than  the    term  or  conditions  specified  in   that  behalf  in  the 
Act,  the  Court  may,  if  it  thinks  fit,  authorize  the  tenant  for 
life  to  make   from   time  to  time,  or  in  any  particular  case, 
leases  or  a  lease  of  the  settled  land  in  that  district,  or  part 
thereof,  for  any  term  at  rents  or  a  rent  secured  by  condition 
of  re-entry  or  otherwise  as  in  the  order  of  the  Court  expressed  ; 
and  that  thereupon  the  tenant  for  life,  and  such  of  his  successors 
in  title  as  therein  mentioned,  may  make  in  any  case,  or  in  the 
particular  case,  a  lease  of  the  settled  land,  or  part  thereof,  in 
conformity  with  the  order. 
The  next  section  of  the  same  Act  {x)  deals  with  the  application  Appiicntion 

....,,,  -  •  of  mining 

of  mmmg  rents  as  follows  : —  rents. 

"  Under  a  mining  lease,  whether  the  mines  or  minerals  leased  «•  L.  Act, 
are  already  opened  or  in  work  or  not,  unless  a  contrary         >  •     • 
intention  is  expressed  in  the  settlement,  there  shall  be  from 
time  to  time  set  aside,  as  capital  money  arising  under  this 
Act,  part  of  the  rent  as  follows — namely,  where  the  tenant 
for  life  is  impeachable  for  waste  in  respect  of  minerals,  three- 
fourths  of  the  rent,  and  otherwise  one-fourth  part  thereof, 
and  in  every  such  case  the  residue  of  the  rent  shall  go  as 
rents  and  profits." 
The  case  of  the  surrender  (y)  of  a  mining  lease  is  expressly  Surrencici-. 

provided  for  by  sect.  18  of  the  Act  of  1882,  whereby  it  is  (amongst  ^y^-  ^^|:j 

other  things)  provided  as  follows  : — 
"  (1)  A  tenant  for  life  may  accept,  with  or  without  considera- 
tion, a   surrender  of  any  lease  of   settled  land,  whether 
made  under  this  Act  or  not,  in  respect  of  the  whole  land 
leased,  or  any  part  thereof,  with  or  without  an  exception 

(«)  S.  L.  Act,  1882,  B.  9  (2).  (?/)  As  to  sun-enders  generally,  aeo 

(x)  /6.  8.  11.  infra.  Chap.  IV.  Sect.  2  (2). 

O  2 
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Surface 
and  minerals 
npart. 

S.  L.  Act, 
1882,8.  17(1). 


Definitions  of 
"  rent "  and 
*'  mines  and 
minerals." 
8.  L.  Act, 
1882,  s.  10. 


of  all  or  any  of  the  mines   and   minerals  therein,  or  in 
respect  of  mines  or  minerals  or  any  of  them. 

(2)  On  a  surrender  of  a  lease  in  respect  of  part  only  of  the  land 
or  mines  and  minerals  leased,  the  rent  may  be  apportioned. 

(8)  On  a  surrender,  the  tenant  for  life  may  make  of  the  land  or 
mines  or  minerals  surrendered,  or  of  any  part  thereof,  a 
new  or  other  lease,  or  new  or  other  leases  in  lots. 

(4)  A  new  or  other  lease  may  comprise  additional  land  or 
mines  and  minerals,  and  may  reserve  any  apportioned  or 
other  rent." 

The  value  of  the  lessee's  interest  in  the  lease  surrendered  may 
be  taken  into  account  in  determining  the  rent  and  other  terms 
to  be  reserved  by  and  contained  in  the  new  or  other  lease,  and 
that  lease  must  be  in  conformity  with  the  Act  {z). 

It  is,  further,  expressly  enacted  by  sect.  17  (1)  of  the  Act  of 
1882  that  a  mining  lease  may  be  made  ''  either  of  land,  with 
or  without  an  exception  or  reservation  of  all  or  any  of  the  mines 
and  minerals  therein,  or  of  any  mines  and  minerals,  and  in 
any  such  case  with  or  without  a  grant  or  reservation  of  powers 
of  working,  wayleaves  or  rights  of  way,  rights  of  water  and 
drainage,  and  other  powers,  easements,  rights,  and  privileges 
for  or  incident  to  or  connected  with  mining  purposes,  in 
relation  to  the  settled  land,  or  any  part  thereof,  or  any  other 
land." 

In  connection  with  the  foregoing  provisions  of  the  Act  of  1882 
with  respect  to  mining  leases,  it  is  to  be  borne  in  mind  that  in 
that  Act  (a) — 

"  (ii)  *  Rent '  includes  yearly  or  other  rent,  and  toll  (fc),  duty, 
royalty  (c),  or  other  reservation,  by  the  acre,  or  the  ton,  or 
otherwise;  and, in  relation  to  rent, payment  includes  delivery"  {d), 
and — 

''  (iv)  '  Mines  and  minerals '  mean  {e)  mines  and  minerals 
whether  already  opened  or  in  work  or  not,  and  include  all 
minerals  and  subHtances  in,  on,  or  under  the  land,  obtainable 
by  underground  or  by  surface  working;  and  mining  purposes 


(z)  S.  L.  Act,  1882,  8.  13  (5)  (6). 

(a)  lb,  8.  10. 

(6)  The  word  "toll "here  probably 
means  a  waj'leave  rent  paid  for  the 
passage  of  minerals  over  other  land  of 
the  lessor :  Hood  &  Challis,  Con- 
yeyancing,  &c.,  Acts,  dth  ed.  p.  198. 


i; 


Jc)  See  infra,  p.  203. 

[d)  Sc.  because  mineral  royalties 
or  other  reservatioDS  are  eometimes 
to  be  i-endered  in  kind.  See  infra, 
p.  203. 

(e)  See  i/i/ra,  p.  198, 
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include  the  sinking  and  searching  for,  winning,  working,  getting, 
making  merchantable,  smelting,  or  otherwise  converting  or  work- 
ing for  the  purposes  of  any  manufacture,  carrying  away, 
and  disposing  of  mines  and  minerals  in  or  under  the  settled 
land,  or  any  other  land,  and  the  erection  of  buildings,  and  the 
execution  of  engineering  and  other  works,  suitable  for  those 
purposes ;  and  a  mining  lease  is  a  lease  for  any  mining  purposes 
or  purposes  connected  therewith,  and  includes  a  grant  or  licence 
for  any  mining  purposes." 

Several  questions  which  have  arisen  out  of  the  above  statutory 
provisions  concerning  mining  leases  have  been  solved  by  judicial 
decisions.     It  is  now  settled  that,  inasmuch  as  sect.  6  of  the  Lease  of 
Act  of  1882  expressly  empowers  the  tenant  for  life  to  grant  ^rf^^^or^" 
leases  of  the  settled  land  "or  any  part  thereof,"  it  empowers  rice  tend. 
him  to  grant  a  lease  of  the  mines  and  minerals  without  the 
surface,  or  vice  versa ;  and  the  above-quoted  words  of  sect.  17  of 
the  same  Act  (/)  may  be  regarded  as  having  been  inserted  merely 
by  way  of  extra  precaution  (//). 

It  was  decided  by  the  Court  of  Appeal  in  a  recent  case  (h)   Minimum  and 
that,  under  the  Settled  Land  Acts,  a  tenant  for  life  had  power  ^^^  ** 

to  grant  a  mining  lease  reserving  a  minimum  rent  not  com- 
mencing until  the  second  year  of  the  term  and  increasing 
yearly  until  the  fifth  year ;  also  that  he  had  power  to  insert  in  the 
lease  a  proviso  for  the  cesser  of  the  minimum  rent  when  all  the 
coal  demised  and  workable  had  been  paid  for  at  the  acreage  rent 
reserved ;  and  that  the  lease  might  validly  contain  a  wayleave 
for  foreign  coal,  to  continue  after  the  above  cesser  at  a  nominal 
rent.  Incidentally,  it  was  pointed  out  in  the  judgments  (t) 
that,  though  the  Settled  Estates  Act,  1877,  is  still  in  force,  its 
provisions  have  very  little  bearing  upon  the  construction  of, 
and  cannot  operate  to  cut  down,  the  Settled  Land  Acts,  which, 
as  was  explained  in  Bruce  v.  Marquess  of  Ailesbury  (j),  rest  on  a 
very  diflFerent  principle. 

As  regards  the  division  of  the  rent  reserved  by  a  mining  Proportion 
lease,  one-fourth  only  is  required  by  sect.  11  of  the  Act  of  1882  ^^uiized.^ 
to  be  set  apart  as  capital,  except  where  the  tenant  for  life  is 

(/)  Supra,  p.  196.  1  Ch.  90.     See,  too,  Re  Dnke  of  Rat- 

[g)  Re     GlofJstone,     Gladstone     v.  land's  Settled  Estates^  [1900]  2  Ch.  'JOG. 

Oladstwie  (C.  A.),  [1900]  2  Ch.  101,  (h)  Re  Aldam'a  S,  E.,  [1902J  2  Ch. 

105,  106,   ovemilinff    the   contrar}'  46. 

decision    of    Kekewich,    J.,    in    Re  (i)  [1902]  2  Ch.  at  pp.  56,  64. 

A'eire//  and  NevilVs  Contract,  [1900]  0)  ri892J  A.  C.  356,  at  p.  364. 
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Eiirl  of 
Lonsdale  v. 
Lotcther, 


Meaning  of 
"  mine  "  and 
<<  minerals/* 


''  impeachable  for  waste  in  respect  of  minerals.'*  The  word 
''  minerals,"  as  there  used,  cannot  mean  any  minerals  whatso- 
ever. Some  limitation  mast  be  put  upon  it,  and  the  right 
interpretation  is  conceived  to  be  ''minerals  the  subject  of  sach 
a  lease  as  is  contemplated  by  sect.  11."  The  tenant  for  life 
need  not  be  expressly  made  by  the  settlement  unimpeachable 
for  waste  in  order  to  obtain  the  benefit  of  the  section.  A  tenant 
for  life  may  work  open  mines,  although  no  express  power  to  do 
so  is  conferred  by  the  settlement ;  his  title  to  work  such  mines 
being  derived  from  the  intention  of  the  settlor,  inferred  from 
the  use  made  of  the  property  previously  to  the  settlement. 
Accordingly,  a  tenant  for  life  entitled  to  work  open  mines  is  not 
impeachable  for  waste  in  respect  of  the  minerals  got  from  sach 
mines,  and  he  may  therefore  grant  a  lease  of  them  upon  the 
terms  of  setting  aside  as  capital  one-fourth  only  of  t}ie  rent  (k). 

In  Earl  of  Lonsdale  v.  Lowther  (l)  the  will  of  a  testator,  who 
died  in  the  year  1876,  contained  a  clause  empowering  every 
tenant  for  life,  ''  as  and  when  he  shall  be  entitled  to  the  posses- 
sion or  the  receipt  of  the  rents  and  profits  "  of  the  settled  estates, 
to  grant  mining  leases,  reserving  the  best  rents  **  by  the  acre, 
ton,  or  otherwise  "  that  could  be  reasonably  gotten.  B.  was  the 
second  tenant  for  life  under  the  settlement  made  by  the  will, 
and  while  his  life-estate  was  reversionary  he  sold  it.  The  first 
life-tenant  died  in  1882,  and  after  that  year  B.  granted  mining 
leases  of  parts  of  the  estates  "in  exercise  of  every  power" 
enabling  him.  It  was  held  (i)  that  the  above-quoted  words  ''  as 
and  when,"  &c.,  meant  **  as  and  when  his  life  estate  shall  be  in 
possession,"  and  B.  could  validly  exercise  the  leasing  power 
notwithstanding  his  alienation  of  his  life-estate;  (ii)  that  the 
reservation  in  the  leases,  in  accordance  with  the  custom  of  the 
country,  of  rents  varying  with  the  selling  price  of  the  minerals 
was  authorized  by  the  power  and  valid ;  and  (iii)  that  the  leases 
must  be  taken  to  have  been  granted  under  the  power  in  the 
will,  which  was  prior  in  point  of  time  to  the  powers  conferred 
by  the  Settled  Land  Acts,  and  accordingly  no  part  of  the  rents 
need  be  set  apart  as  capital. 

In  passing  from  the  field  of  special   legislation   to  that  of 
general  law,  it  may  be  convenient  to  compare  the  meanings 

(A)  He  Chaytor,  [1900]  2  Ch.  804,      the  first  point  decided,  to  Long  v. 
at  pp.  809— *ill.  Jiankin  (1822),  Sugd.  Powers,  8th  ed. 

(/)  [1900]  2  Ch.  687,  refemng,  on      App.  pp.  895,  899. 
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assigned  to  ''mines  and  minerals"  in  the  Settled  Land  Act, 
1882  (m),  mth  the  meanings  ordinarily  attributable  to  those 
words.  The  primary  meaning  of  mine  is  "vein  or  seam"  (n) ; 
and  when  unopened  mines  are  spoken  of,  the  term  ''mine" 
means  nothing  more  nor  less  than  "vein  or  seam"(o).  The 
word  is,  however,  commonly  {p)  used  in  mining  leases  to  include 
both  the  vein  or  seam  and  the  subterranean  excavations  made 
to  win  it  (q).  In  the  latter  sense  it  is  not  restricted  to  workings 
of  coal  or  substances  popularly  called  minerals.  Underground 
workings  of  limestone  (r)  or  clay  {s)  are  mines.  But  to  constitute 
a  mine  the  working  must  be  underground,  and  not  an  open 
working  on  the  surface  (t). 

Minerals  ptimd  facie  include  every  substance  which  can  be 
got  from  beneath  the  surface  of  the  earth  for  the  purpose  of 
profit  (ii),  whether  from  a  mine  or  by  open  working  (z) ;  not  only 
minerals  usually  so  called,  but  clay  (y),  china  clay  (^),  every  kind 
of  stone  (a),  brick  earth  (2^),  gravel  and  sand  (c),  and  coprolites 


(to)  See  MprOy  p.  196. 

(ft)  Abinger  v.  Ashton  (1873),  L.  E. 
17  Eq.  p.  369. 

(o)  Ramsay  v.  Blair  (1876),  1  App. 
Caa.  p.  705. 

(p)  Danvill  v.  R<^per  (1855),  3 
Drew.  299 ;  BcU  v.  Wihtni  (1866),  1 
Ch.  p.  308. 

(^f)  Midland  Ry,  Co,  v.  Haunch- 
w*(/,  Jtc,    Co.    (1882),    20  Ch.   D. 

(r)  See  R.  v.  HidgJey  (1831),  2  B.  & 
Ad.  65.  For  the  unuBual  case  of 
a  mine  of  freestone,  see  R,  v.  Dwis- 
Jord  (1835),  2  A.  ft  E.  568. 

(«)  B,  V.  BreUel  (1832),  3  B.  &  Ad. 
424. 

(0  Tucker  v.  Linger  (1882),  21 
Ch.  D.  p.  36;  Bell  v.  WiUmi  (1865), 
2  Dr.  &  Sm.  p.  399  ;  Lord  Provost  of 
Qiatgmo  v.  FaiHe  (1888),  13  App. 
Cas.  657,  per  Lord  Macnaghten, 
p.  686;  but  see  per  Ix)rd8  Watson 
and  Herschell,  pp.  673,  680. 

(n)  Sc.  unless  there  is  something 
in  tlie  context,  or  in  the  natui-e  of 
the  transaction,  to  induce  the  Court 
to  give  the  wjord  a  more  limited 
meaning:  Next  v.  Oill  (1872),  L.  B. 
7  Ch.  at  p.  712.  See  Bell  v.  Wilson 
(1865),  2  Dr.  &  Sm.  p.  398 ;  Robinson 
▼.  Milnt  (1884),  53  t.  J.  Ch.  1070 ; 
Twicer  v.  Linger  (1883),  8  App.  Cas. 
p.  512.    And  r/.    Lord  Provost    of 


Olaegovf  v.  Fairie  (1888),  13  App. 
Cas.  657 ;  Johnstone  v.  Crompton, 
[1899]  2  Ch.  190. 

(x)  Midland  Ry,  Co,  v.  Haunch- 
tvood,  &c,y  Co.  (1882),  20  Ch.  D. 
p.  555. 

iy)  Errington  v.  Metrop,  Ry.  Cn. 
(1882),  19  Ch.  D.  p.  571 ;  Salisbury 
V.  Gladstone  (1860),  6  H.  &  N.  127. 

(z)  Hext  V.  Oill  (1872),  L.  R.  7  Ch. 
699.  The  rule  enunciated  in  that 
case  is  sood  law,  but  it  must  bend  to, 
or  may  be  modified  by,  the  circum- 
stances of  particular  cases:  Oreat 
Western  Ry.  Co.  v.  Blades,  [1901] 
2  Ch.  624,  at  pp.  631,  636,  638; 
approved  (C.  A.),  Re  Toddy  Birleston 
&  Co,  and  North  Eastern  Railway, 
[1903]  1  K.  B.  603. 

(a)  Midland  Ry.  Co,  v.  Clecklei/ 
(1867),  L.  R.  4  Eq.  p.  25.  See  Bell 
Y.  WiUon  (1866),  L.  R.  1  Ch.  303, 
307  ;  Micklethwait  v.  Winter  (1851), 
6  Ex.  644 ;  E.  of  Basse  t.  Wainmaii 
(1845),  14M.  &W.  859;  aff.2Ex.800. 

{b)  Tucker  v.  Linger  (1882),  21 
Ch.  I),  p.  36.  See  8  App.  Cas.  508 ; 
E,  of  Jersey  Y.  Neath  G^MarS/a??«(1889), 
22  Q.  B.  i).  555. 

(r)  See  Earl  Cowley  v.  Wellesletf 
(1866),  1  Eq.  659;  Errington  v. 
Metrop,  Ry,  Co.  (1882),  19  Ch.  D. 
p.  571 ;  Tucker  v.  Linger  (1882),  21 
Ch.  D.  p.  36. 
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Letting  down 
the  suiSace. 


The  parcels 
in  a  mining 
leaae. 


l)eneath  the  surface  (^0;  but  not  mounds  of  "  tap-cinder  "W. 
The  \?ord  will  even  include,  prima  facie,  flints  turned  up  in  the 
ordinary  course  of  ploughing  (/).  Where  there  is  an  exception 
of  ** mines  and  minerals,"  the  prefixing  of  the  word  "mines" 
does  not  restrict  the  meaning  of  the  word  "  minerals  "  (g). 

A  grant  or  lease  of  minerals  implies  a  power  to  get  them  and 
bring  them  to  the  surface  (h) ;  but  if  the  lessee  is  to  have  the 
right  to  let  down  the  surface,  this  either  must  be  expressed,  or 
must  appear  by  a  clear  implication  from  other  clauses  of  the 
lease ;  for,  in  the  absence  of  agreement,  express  or  implied,  to 
the  contrary,  when  a  proprietor  of  the  surface  and  the  subjacent 
strata  grants  a  lease  of  the  whole  or  part  of  his  minerals  to  a 
tenant,  it  is  an  implied  term  of  that  contract  that  support  shall 
be  given,  in  the  course  of  working,  to  the  surface  of  the  land(t). 
Where  mines  were  granted  by  deed,  with  power  for  the  grantee 
and  his  assigns  to  work  them,  making  reasonable  compensation 
for  all  damage  occasioned  to  the  surface  of  the  land  or  to  the 
buildings  thereon  by  the  exercise  of  the  power,  it  was  held  that 
damage  by  subsidence  was  not  within  the  compensation  clause, 
and  hence  the  assigns  of  the  grantee  were  liable  to  an  action 
for  damages  for  injury  to  the  surface  of  the  land  due  to  sub- 
sidence caused  by  the  working  of  the  mines  {k).  But  the  lessee 
of  underground  strata  is  not  liable  for  subsidence  due  to  an 
excavation  made  by  his  predecessor  in  title  prior  to  the  date  of 
the  lease,  and  not  to  any  act  of  the  lessee  (A:). 

The  accurate  description  of  the  parcels  (I)  in  a  mining  lease  is 
a  matter  of  very  great  importance.  Where  the  proper  construe- 
tToiT'oTthe  description  is  disputable,  as,  for  instance,  where  a 
demise  comprised  all  such  seams  of  coal  within  certain  lands  as 
were  "workable  as  coal  seams "(m),  there  is  an  open  door  for 


((/)  SeeAU.'Gen.y,  Tomliue{lSn)y 
6  Oh.  D.  750. 

(e)  I.e.  refuse  arising  from  the 
puddHng  of  pig-iron  which  has  been 
thi'own  upon  land  with  the  intention 
that  it  should  again  form  part  of  the 
earth :  lioilean  v.  Hettthy  [1898]  2  Ch. 
301. 

(f)  See  the  judgments  in  Tucker 
V.  Linyer  (1882),  21  Ch.  D.  at  pp.  36, 
38   ti9 

(g)  Hext  V.  (Wf  (1872),  L.  E.  7  Ch. 
at  p.  712  ;  Midland  By,  Co,  v.  Robin- 
»(m  (1887),  37  Ch.  D.  386. 

(h)  Ramsty  v.  BUnr  (1876),  1  App. 


Cas.  p.  703.  See,  too,  Roivhotham  v. 
WUson  (1860),  8  H.  L.  C.  p.  360. 

(i)  Davis  V.  Trehame  (1881),  6 
App.  Cas.  at  p.  469.  See,  too,  sujirn, 
p.  144. 

(1c)  Oreeinaell  v.  Loie  Btechbum 
Cml  Cir„  [1897]  2  Q.  B.  165.  See, 
too,  Davis  V.  IVehanie  (1881),  6  App. 
Cas.  460;  E.  of  IVtatmorelafid  v. 
New  8/iarhton  Cvid  Co,,  [1899]  43 
Sol.  Joum.  569. 

(/)  As  to  parcels  generally,  see 
aujtra,  p.  132. 

(m)  Carr  v.  Beusou  (1868),  L.  B.  3 
Ch.  524,  530. 
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litigation.  It  is  usual  to  specify  in  a  schedule  to  the  lease,  and 
to  delineate  in  a  plan  drawn  upon  or  annexed  to  it,  the  particular 
portion  of  surface  land  within  or  under  which  the  minerals 
demised  are  situate.  Care  should  be  taken  to  define  as  accu- 
rately as  possible  the  boundaries  of  the  mines  intended  to  be 
demised.  Where  all  the  mines  within  or  under  a  certain  surface 
area  are  demised,  it  may  be  sufficient  to  describe  them  by 
reference  to  the  surface  boundaries;  but  where  the  demise  is 
confined  to  particular  veins  or  seams,  the  description  should 
also  clearly  identify  them  (n).  And,  unless  it  is  expressly 
stipulated  that  the  lease  plan  shall  be  merely  in  aid  or  explana- 
tion of  the  description  in  the  schedule,  it  should  be  seen  that 
the  plan  is  perfectly  accurate. 

The  nature  of  the  liberties  which  the  lessee  is  to  be  entitled  ^^®  liberties 
to  exercise  in  respect  of  the  surface  and  the  subsoil  should  also 
be  clearly  stated  in  the  lease.  Prime  facie,  a  lease  of  mines 
carries  with  it  all  absolutely  necessary  incidents  of  the  demise, 
inclading  all  rights  strictly  necessary  for  the  lessee's  enjoyment 
of  the  subject-matters  of  the  demise  by  working  and  getting  the 
demised  mines,  and  power  to  get  at  them  (o),  but  nothing  more. 
Accordingly,  it  is  generally  advisable  to  obviate  possible  disputes 
as  to  the  extent  and  limits  of  the  lessee's  liberties  by  expressly 
defining  them.  The  liberties  requisite  and  appropriate  differ, 
of  coarse,  in  different  cases ;  but  they  generally  (p)  comprise 
liberty  and  power  for  the  lessee,  his  agents  and  workmen,  to 
win(^),  work,  get,  raise,  and  carry  away  the  produce  of  the 
demised  mines,  to  use  existing  pits  and  shafts,  and,  if  necessary, 
to  sink  new  ones,  to  use,  maintain,  and  make  various  kinds  of 
ways  and  works,  to  make  use  of  or  to  divert  streams,  springs, 


W  Davia  v.  Shepherd  (1866),  L.  R 
1  Ca.  410 ;  AU,'Qen,  v.  Hammer 
(18o8),  27  L.  J.  Ch.  837.  As  to  what 
18  a  siifiiciently  definite  deeciip- 
tion  of  seams  of  coal,  see  Haywood 
V.  CW  (1858),  25  Beav.  140.  See, 
too,  Bainbridge  on  Mines,  5th  ed. 
273. 

(o)  "When  anything  is  granted,  all 
tbe  means  to  aJbtain  it,  and  all  the 
fruits  and  effects  of  it,  are  granted 
also.  »  .  .  By  the  grant  of  a  ground 
is  granted  a  way  to  it ;  ...  by  the 
grant  of  mines  is  granted  the  power 
to  dig  them " :  Siep.  Touch.  89. 
^.  too,  Bainbridge  on  Mines,  5th 


ed.  pp.  274,  309,  360. 

(p)  See,  «.</.,  Kej^  &  Elphinstone's 
Precedents,  7th  ed.  Vol.  I.  pp.  802 
et  seq.,  and  the  appendix  to  Bain- 
bridge on  Mines,  5th  ed. ;  also  the 
wor£ng  of  the  leases  in  Dugdale  v. 
Bobertsoii  (1S57),  3  K  &  J.  695,  and 
in  Jegon  v.  Vivian  (1871),  L.  R.  6  Ch. 
at  p.  743. 

(q)  "Coal  is  won  when  it  is  put 
in  a  state  in  which  continuous  work- 
ing can  go  forward  in  the  ordinary 
way  "  :  per  Loi"d  Hatherley  in  Lnvis 
V.  FothenjiU  (1869),  L.  E.  5  Ch.  at 
p.  111. 


r. 
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Instroke  and 
outstroke. 


Lessor's 
liberties. 


and  watercourses;  and  in  some  cases  the  lessee  may  require 
liberty  to  work  by  instroke,  or  by  outstroke. 

In  relation  to  a  mining  lease,  liberty  of  instroke  is  the  liberty 
or  right  to  work  the  demised  mine  by  coming  into  it  through  an 
adjacent  mine,  and  conveying  the  minerals  gotten  from  the 
demised  mine  to  the  surface  through  a  shaft  in  the  adjacent 
mine  ;  and  liberty  of  outstroke  is  the  converse  of  that,  being  the 
liberty  or  right  to  work  an  adjacent  mine  by  going  out  to  it  from  the 
demised  mine,  and  conveying  the  minerals  gotten  from  the  adjacent 
mine  to  the  surface  through  a  shaft  in  the  demised  mine  (r). 

In  the  absence  of  any  express  stipulation  on  the  subject,  the 
lessee  of  a  mine  is  entitled  to  work  the  minerals  by  instroke  (<), 
if  he  can,  as  where  he  happens  to  be  owner  or  lessee  of  an 
adjacent  mine  in  which  there  is  a  shaft  (0*  And  it  may  be 
greatly  to  his  advantage  so  to  work  the  first-mentioned  mine ; 
for,  by  so  doing,  he  may  be  saved  the  expense  of  sinking  a  new 
shaft  to  it,  or  may  escape  payment  of  tolls  {s)  for  the  above- 
ground  carriage  of  minerals  gotten  from  it.  Moreover,  where 
working  by  instroke  is  practicable,  and  is  not  prohibited  by  the 
terms  of  the  lease,  it  is  not  only  an  allowable  but  also  a  proper 
and  workmanlike  manner  of  working  (tt). 

The  right  of  the  lessee  of  a  mine  to  work  by  outstroke  depends, 
apart  from  express  stipulation,  on  whether  the  demise  to  him 
comprises,  or  does  not  comprise,  the  shaft  and  the  means  of 
communication  between  it  and  the  boundary  of  the  adjacent 
mine.  In  the  former  case  he  is  prima  facie  entitled,  in  the  latter 
he  is  pnnid  facie  not  entitled,  to  work  by  outstroke  (r). 

The  lessor,  on  his  side,  sometimes  stipulates  for  liberties, 
such,  for  instance,  as  liberty  to  work  and  get  any  minerals  which 
may  be  excepted  from  the  demise,  to  use,  cross,  or  join  any  ways 
for  the  time  being  belonging  to  or  used  by  the  lessee,  and  to 
enter    and    inspect    the    demised  mines  (x).      It  is    obviously 


(r)  See  Key  &  Elphin stone's 
l^cedents,  7th  ed.  Vol.  I.  8U4,  aiid 
MacSwinney  on  Mines,  2nd  ed. 
p.  230. 

(«)  WhaUey  v.  Ritmagt  (1862).  10 
W.  R.  315. 

(0  Jegon  v.  Vivian  (1871),  L.  R.  6 
Ch.  at  p.  755. 

('*)  J^gon    V.     Vivian,    supra  ^     at 

£.  756;    Lewis  v.  FothergiU  (1869), 
.  R.  5  Ch.  at  p.  108. 
{v)  See    MacSwinney  on    Mines, 


2nd  ed.  pp.  231,  232.  If,  in  the 
latter  case,  the  lessee  does  work  hj 
outstroke,  the  lessor  will  or  mar,  it 
)8  conceived,  have  a  remedy  agaiimt 
him,  in  vii-tue  of  the  principle  that, 
if  A.  without  B.*8  leave  uses  B.'s 
g:round  for  his  own  purposes,  he 
ought  to  pay  for  such  user.  (7*. 
Whit  wham  v.  Wrtimiti^er  Jtrytnbo, 
<f-r..  Co.,  [1896]  2  Ch.  538,  542,  543. 
(j-)  See  the  Precedents  and  appen- 
dix it?  feiTed  to  sHpra,  p.  201,  uofce(j»)» 
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expedient,  in  any  such  case,  to  take  care  that  the  nature,  extent, 
and  limits  of  the  lessor's  rights  and  powers,  and  the  terms,  if 
any,  on  which  he  may  exercise  them,  are  clearly  expressed  in 
the  lease. 

The  topic  of  exceptions  and  reservations  generally  has  already  The  excep- 
been  adverted  to  (^).  In  a  mining  lease,  where  particular  mines  ^^^' 
only  are  demised,  there  will  naturally  be  an  express  exception 
and  reservation  (z)  to  the  lessor  of  all  other  mines  and  minerals 
within  or  under  the  land  containing  the  demised  mines,  with 
provision,  in  the  manner  noticed  above,  for  the  working,  &c., 
of  the  excepted  mines  and  minerals  (a).  And  here  again  the 
importance  of  clear  expression  is  obvious. 

The  REDDENDUM  (b)  in  a  mining  lease  is  generally  made  up  of  Rent  and 
fixed  and  variable  parts,  the  fixed  part  consisting  of  a  certain  '<^y*^**^ 
annual  rent,  commonly  termed  a  minimum  or  dead  rent  (c), 
and  the  variable  part  consisting  of  or  comprising  a  royalty  or 
royalties  (d)  dependent  upon  the  amount  of  the  produce  gotten 
from  the  mines.  In  leases  of  coal-mines,  the  royalties,  as  well 
as  the  dead  rent,  are  usually  expressed  and  made  payable  in 
money ;  but  in  some  cases,  and  particularly  in  leases  of  metal- 
liferous mines  (e),  royalties  are  reserved  which  are  deliverable 
in  kind. 

Some  of  the  variable  payments  reserved   by  mining  leases  Different 

kinds  of 

and  also,  as    to    inspection,  infra,  lessees  of  the  fireclay  were  entitled  to 

P-  206.  interdict  the  lessees  of  the  coal  from 

(y)  Supra,  pp.  141 — 145.  working  the  coal  so  as  to  interfere 

(z)  See  note  (x),  p.  202.  with  the  working  of  the  fireclay, 

(a)  Note,  however,  that  power  to  (6)  On  the  subject  of  the  reddendum 

vin  and  work    minerals    does  not  generally,  see  supra,  p.  150. 

generally    confer    the    right  of    so  (c)  Compare    Settled    Land    Act, 

working  as  to  let  down  the  surface.  1882,    s.   9  (1)    (ii),   supra,   p.    194. 

See  Provd  v.  Bates  (1865),  34  L.  J.  Ch.  In  the  Forest  of  Dean  *  *  galeage  "  is 

at  p.  460,  and  supra,  pp.  144,  200.  paid,  being  **  the  gi-ound  i-ent  paid 

See,  too.  liishop  A  uckland  Industrial,  for  the  privilege  of  a  gale  "  :  English 

<tr.,  Society  v.  Butterworth  Colliery  Dialect  Dictionary. 

^V  (1904),  90  L.  T.  149;  W.  N.  32.  {J)  The  word  *» royalties"  is,  in  its 

lol,  where  surface  owners  were  held  primary  sense,  merely  the  English 

entitled  to  an  injunction  restraining  translation  and  equivalent  of  rsyali' 

mining  lessees  from  injuring  the  sur-  tates  ov  jura  regalia ;  but  in  mining 

face  by  mining  operations;  and  the  leases  (whether granted b^' the  Crown 

recent  Scottish  case  of  SAat&«rtjgr(jr^/re-  or    by  a   subject)  it    signifies    the 

^^yCo.T.Larkhall  Collieries (lQ(yA),b  variable    part   of    the    reddendum, 

F.  1 13 1 ,  where  the  proprietor  of  lands  which  depends  on  amount  of  minerals 

containing    fireclay    and    coal    first  gotten:     Att.-Oen,    of    Ontario    v. 

gwntftd  a  lease  of  the  fireclay  without  Mercer  (1883),  8  App.  Cas.   767,  at 

WHerving  the  right  of  working  the  p.  777.     See,  too,  Keg,  v.  Westbrook 

c«al,  and  afterwai*d8  gi-anted  a  lease  (1817),  10  Q.  6.  at  p.  203. 

uf  the  coal ;  and  it  was  held  that  the  (c)  Bainbridge  on  Mines,  5th  ed.  276. 
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III. 


Payment  of 
dead  rent. 


which,  in  virtue  of  their  variability,  come  within  the  category  of 
royalties,  may  also  be  (/),  and  often  are,  called  rents  (g).  Thus 
there  may  be  reserved — 

(i)  A  tonnage  royalty,  i.e.,  a  payment  at  the  rate  of  so  much 
a  ton,  varying  with  the  weight  of  the  minerals  gotten  in  any 
one  year  of  the  lease  ; 
(ii)  An  acreage  rent,  i.e.,  a  payment  at  the  rate  of  so  mach  an 

acre,  varying  with  the  area  of  the  minerals  so  gotten  ; 
(iii)  A  footage  rent,  i.e.,  a  payment  at  the  rate  of  so  much  a 
cubic  foot,  varying  with  the  thickness  of  the  minerals  so 
gotten  (h)  ; 
(iv)  A  proportionate  part  of  the  minerals  so    gotten,  to  be 

rendered  in  kind ; 
(v)  A  payment  varying  with  the  quantity  of  the  minerals  sold 

in  each  year  by  the  lessee ; 
(vi)  A  rent  rising  and  falling  with  the  price  of  the  minerals 

gotten,  according  to  a  sliding  scale  ; 
(vii)  A  surface  rent,  varying  with  the  amount  of  surface  land 
occupied  from  time  to  time  by  the  lessee  in  connection  with 
his  mining  operations ; 
(viii)  A  wayleave  rent,  varying  with  the  amount  of  minerals 
conveyed  by  the  lessee  over  other  lands  of  the  lessor  not  com- 
prised in  the  lease,  or  brought  from  mines  not  comprised  in 
the  lease  through  the  mines  comprised  in  it  (t) ;  and 
(ix)  A  spoilbank  rent,  varying  with  the  area  of    the  lessor^s 
land  used  from  time  to  time  by  the  lessee  for  depositing 
waste  or  rubbish,  or  with  the  quantity  of  stufif  deposited. 
Generally,  where  a  dead  rent  and  also  a  royalty  or  royalties 
are  reserved,  the  lessor  intends  to  secure  to  himself  in  any  event 
the  receipt  of  the  quantum  of  benefit  represented  by  the  dead 
rent  (j) ;  and  to  that  end  an  absolute  covenant  by  the  lessee  to 
pay  it  is  made  part  of  the  lease.     In  such  a  case,  the  dead  rent 
will  be  payable  throughout  the  term,  even  though  the  mine 


(/)  That  a  so-called  royalty  may 
really  be  a  rent  proi)erly  so  called, 
see  per  Martin,  B.,  in  Edmonds  v. 
Eastwood  (1858),  2  H.  &  N.  at  p.  820. 

((f)  See  MacSwinney  on  Mines,  2nd 
ed.  234;  Hood  &  Challis,  Convey- 
ancing, &c..  Acts,  6th  ed.  207 ;  and 
with  the  vaiiable  payments  men- 
tioned in  the  text  compare  the  varia- 
tions authorized  by  the  Settled  Land 


Act,  1890,  supra i  p.  104. 

(h)  Cf.  Daniel  v.  Grade  (1844),  6 
Q.  B.  145,  where  there  was  a  leserva- 
tion  of  a  rent  of  Sd,  for  every  cubic 
yard  of  marl  and  slack  gotten  out  of 
a  demised  marl-pit. 

(/)  E,(/,^  Grtat  Western  Ry.  Co.  v. 
Rom  (1870),  L.  R.  4  H.  L.  650. 

ij)  ii^ee,  too,  Jeyon  v  Vivian  (186o\ 
L.  E.  1  C.  P.  at  p.  34. 
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demised  should  either  originally  (A;),  or  in  consequence  of  acci- 
dent (/),  not  be  worth  the  cost  of  working.  And,  in  the  absence 
of  provision  to  the  contrary  in  the  lease,  a  dead  rent  will 
continue  to  be  payable  even  after  all  the  minerals  have  been 
worked  out  by  the  lessee  (m).  Where,  however,  the  lease  fixes 
a  minimum*  amount  of  minerals  to  be  raised,  and  does  not 
specify  a  minimum  rent,  the  lessee  is  not  bound  to  pay 
royalty  on  the  minimum  amount  if  it  does  not  exist  in  the 
land  (h). 

"The  object,"  it  has  been  said(o),  "of  a  fixed  or  minimum  Twofold 
rent  is  twofold  :  first,  to  provide  a  specified  income  on  which  the  dead  rent 
tenant  for  life  [sc.  where  the  mine  leased  is  part  of  a  settled 
estate]  can  rely ;  and  secondly  (and  this  is  the  more  important 
reason)  as  a  security  that  the  mine  will  be  worked,  and  worked 
with  reasonable  rapidity." 

A  common  provision,  where  dead  rent  and  royalty  are  reserved,  "Average" 
is  what  is  called  an  **  average  "  or  **  shorts  "  clause.     It  appears  clause.^^^^ 
in   mining    leases    under    a    great   variety  of    forms  (p),   but 
is  generally  to  the  effect  that  if,  in  any  year  of  the  term,  the 


(k)  Haywoofl  v.  Cope  (1858),  25 
Beav.  140  ;  Ridgway  v.  Sneyd  (1854), 
Kay,  627,  635;  Jefftrys  v.  Fairs 
(1876),  4  Ch.  D.  448,  452  ;  Strdley  v. 
Vmrmn  (1880),  15  Ch.  D.  at  p.  119. 
Cy.  Goioan  v.  Christie  (1873),  L.  R. 
2  H.  L.  Sc.  273. 

^  (0  Phillips  V.  Jozies  (1839).  9  Sim. 
519;  Metiers  v.  Duke  of  Devonshire 
(1852),  16  Beav.  252.  In  both  of 
these  cases  the  lessee  had  covenanted 
to  pay  *'  whether  the  coal  should  be 
got  or  not";  but  in  Ridgwatf  v. 
»S'fl«yrf,  supra.  Wood,  V.-C,  said  (at 
p.  636)  that  a  rent  of  a  certain  sum 
every  year  for  the  coal  demised  was 
equivalent  to  a  rent  whether  the  coal 
should  be  worked  or  not. 

(to)  R.  v.  Bedworth  (1807),  8  East, 
at  p.  388;  Marquis  of  BiUe  v.  Tlwmp- 
ioa  (1844),  13  M.  &  W.  487,  493 ; 
Mihie  V.  Tai/lor  (1850),  16  L.  T.  O.  S. 
172;  Jervis  v.  Tomlcinson  (1856),  1 
H.  &  N.  195. 

(n)  Clifford  v.  Watts  (1870),  L.  R. 
0  C.  P.  at  pp.  577,  588.  For  the 
construction  of  special  covenants  re- 
lating to  rents  or  royalties  payable 
for  cool,  see  Edtvards  v.  Bees  (1836), 
7  C.  &  P.  340 ;   Cli/toji  v.  Walmesley 


(1794),  5  T.  R  564;  Gerrard  v. 
Clifton  (1798),  7  T.  R.  676  (royalty 
on  coal  sold  **  at  the  pit*s  moutJi") ; 
Great  Western  By.  Co,  v.  Bous  (1870), 
L.  R.  4  H.  L.  650  (wayleave  rent  in 
respect  of  coal,  &c.,  brought 
** through,  over,  or  under"  the 
demised  premises) ;  and  the  old  case 
of  Smith  V.  Morris  (1788),  2  Bro. 
C.  C.  311,  314,  where  a  lessee  was 
relieved  against  further  performance 
of  a  covenant  to  work  on  equitable 
terms,  including  payment  of  the 
value  of  all  the  coal  remaining 
ungotten. 

(o)  By  Stirling,  L.J.,  in  Re  AldavCs 
S.  A\,  [1902]  2  Ch.  at  p.  60. 

(p)  See,  e.g,j  Clayton  v.  Penson 
(1878),  W.  N.  158,  where  there  was 
a  dead  rent,  and  a  recouping  clause 
in  case  the  lessee  should  have 
** actually  worked  and  brought  up" 
any  saleable  coal  before  a  specified 
date ;  and  Bishop  v.  Goodwin  (1845), 
13  M.  &  W.  260,  where  the  decision 
turned  on  the  construction  of  a  ver^'^ 
peculiarly  worded  covenant.  A 
simple  form  is  given  in  Key  & 
Elphinstone's  Precedents,  7th  ed. 
Vol.  L  812. 
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lessee  does  not  get  out  of  the  demised  mines  a  quantity  of 
i][iinerals  sufficient  to  produce,  at  the  stipulated  rate,  an  amount 
of  royalty  equal  to  the  dead  rent,  then  the  lessee  may,  in  the 
next  succeeding  year  or  some  other  specified  part  of  the  term,  get 
and  raise  enough  minerals  to  make  up  the  former  insufficiency, 
without  payment  of  any  royalty  in  respect  of  such  subsequently 
gotten  minerals.  It  is  to  the  interest  of  the  lessee  to  have  such 
a  clause  in  his  lease,  although  it  does  not  in  any  way  affect  his 
liability  to  pay  the  dead  rent. 
"Csafd"  Besides  the  clause  which  has  just  been  mentioned,  there  are 

provisions  in  ,  .   .  »  ly.  t        j.  .-     i 

mining  leases.  ^  gi^eat  many  provisions,  some  of  them  peculiar  to  particular 

districts,  which,  in  various  forms,  are  commonly  found  in  mining 
leases,  but  among  all  those  provisions  there  is,  it  is  conceived, 
not  more  than  one  which  can  properly  be  regarded  as  an  accepted 
addition  to  the  short  list  of  provisions  which  are  "usual"  in 
leases  (q),  in  the  sense  that  they  are  so  incidental  to  the  relation- 
ship of  landlord  and  tenant  as  to  be  impliedly  part  of  every 
contract  for  a  lease.  The  single  addition  referred  to  is  a  pro- 
vision giving  to  the  lessor  of  a  mine  a  right  of  entry  to  inspect 
it  for  the  twofold  purpose  of  seeing  (i)  in  what  manner  it  is 
being  worked,  and  (ii)  the  quantity  of  minerals  obtained  from  it. 
Such  a  provision  has  been  judicially  said  to  be  so  necessary 
for  the  protection  of  the  lessor  of  a  mine  that  the  contract 
between  him  and  his  lessee  will,  without  any  express  stipulation, 
carry  the  provision  in  question  in  its  bosom  {iii  gremio)  (r). 
Necessary  and  In  a  case  {»)  in  which,  under  a  settlement,  the  tenant  for  life 
uhua  powers,   j^^^  power  to  lease  coal-mines  with  all  such  powers  as  should  be 

necessary  or  usually  contained  in  leases  of  mines  in  the  neigh- 
bourhood of  the  settled  mines,  a  mining  lease  was  held  to  be 
good  which  empowered  the  lessee  to  build  miners'  cottages  in 
places  convenient  in  reference  to  the  works,  it  having  been  found 
by  the  jury  that  such  a  power  was  necessary  and  usual  in  leases 
of  collieries  in  that  neighbourhood. 

Negatively,  it  has  been  decided  that,  under  an  agreement  for 
a  mining  lease  to  contain  all  usual  mining  clauses  or  provisions, 


l*it)visions 
which  are 
not  **  usual 


(9)  See  supra y  pp.  154  et  aeq, 
(r)  Wakesiey  v.  Whieldo7i  (1841),  1 
Hare,  176,  181.  This  is,  however,  in 
substance  merely  a  variant  of  the 
'*  usual  '*  provision,  entitling  a  lessor 
of  buildings  to  enter  and  view  the 
state  of  repair,  which  has  been 
mentioned  sujtnty  p.  loo.      As  to  a 


lessor's  right,  where  the  access  to  the 
demised  mine  is  by  a  shaft  ffoin^ 
down  through  his  land,  to  go  down 
and  inspect  the  mine,  see  Letcis  v. 
Marsh  (1849),  8  Hare,  at  p.  99. 

(s)  Morris  v.  Rhydydefed  Coth'ety 
Co.  (1838),  3  H.  &  N.  473,  885. 


SECT,  ni.] 


MINING  LEASES. 


207 


the  lessor,  on  the  one  hand,  is  not  entitled  to  require  the  insertion 
in  the  lease  of  clauses  (i)  for  forfeiture  of  the  lease  in  the  event 
of  the  lessee  becoming  bankrupt  or  compounding  with  his 
creditors  for  less  than  twenty  shillings  in  the  pound,  or  (ii)  in 
restraint  of  assignment  {t),  or  (iii)  for  re-entry  on  breach  of  any  of 
the  covenants  by  the  lessee  other  than  the  covenant  for  payment 
of  rent  {u) ;  and,  on  the  other  hand,  the  lessee  is  not  entitled  to 
require  a  clause  to  be  inserted  to  the  purport  or  effect  that, 
if  the  mine  is  not  capable  of  being  worked  at  a  profit,  the  lessee 
shall  be  entitled  to  determine  the  lease  (x). 

But,  if  the  agreement  provides  that  the  lease  shall  contain  all 
customary  mining  clauses,  there  is  authority  for  saying  that  the 
insertion  in  the  lease  of  many  special  provisions,  such  as  pro- 
visiens  with  respect  to  the  manner  and  time  of  working  and 
protection  against  the  influx  of  water,  may  be  insisted  upon  by 
the  lessor,  as  being  customarily  contained  in  mining  leases  (y). 

It  would  be  going  beyond  the  scope  of  this  treatise  to  attempt 
anything  like  a  detailed  enumeration  or  review  of  all  the  cove- 
nants which  find  place,  more  or  less  commonly,  in  mining  leases ; 
but  there  is  one  class  or  group  of  them  which  is  of  such  univer- 
sality and  importance  that  it  cannot  be  passed  by  without  notice, 
and  that  is  the  class  or  group  of  lessee^s  covenants  with  respect 
to  the  working  of  the  demised  minerals.  Speaking  generally,  the 
extent  of  a  lessee's  obligation  as  to  working  depends  upon,  and  is 
to  be  measured  by,  the  language  of  the  covenants  into  which  he 
has  entered  in  his  lease.  The  mere  fact  that  he  has  accepted  a 
lease  of  a  mine  at  a  rent,  and  subject  to  payment  of  royalty  on 
minerals  gotten  from  it,  will  not  without  more  oblige  him  to 
work  a  shaft  down  to  the  minerals  (z),  or  to  work  them  (a).  And 
where  he  does  covenant  to  sink  a  shaft,  or  to  work  the  demised 
mine,  his  covenants  may  be  either  absolute  or  qualified.  Some- 
times the  lessee  of  a  mine  covenants  to  work  it  continuously  (6) ;  and 


"  Customary  " 
clauses. 


(t)  Hodijkhison  v.  Crowe  (1876), 
L.K.  19Eq.  591. 

(a)  8.  0,  in  C.  A.  1875, 10  Ch.  622. 

(x)  StrtHey  v.  Pearswi  (1880),  15 
Ch.D.  113,  atp.  119. 

(y)  Per  Bacon,  V.-C,  in  Hodgkindon 
V.  (Jrwoe,  aupra,  L.  B.  19  Eq.  at 
p.  594.  The  custom  of  the  district 
p  which  the  mine  is  situate  will,  it 
18  conceived,  he  had  regard  to  in  such 
caws. 


(z)  WheatJetf  v.  Westminster 
Brymho  Coal  Co,  (1869),  L.  E.  9  Eq. 
538.  See,  too,  Jegon  v.  Vivian  (1871), 
L.  E.  6  Ch.  at  pp.  754—756 ;  Lewis  v. 
Foihergill  (1869),  L.  E,  5  Ch.  at 
p.  106. 

(«)  Lord  Abinger  v.  Ashton  (1873), 
L.  E.  17  Eq.  358,  370. 

(6)  E.g.y  Jervis  v.  jf'o«iA:i/wo?i(1856), 
1  H.  &  N.  195. 
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if  he  enters  into  such  a  covenant  without  any  qualification  (e),  he 
cannot  complain  if  he  finds  himself  obliged  to  go  on  working  even 
at  a  loss.  Even  without  an  express  covenant  on  the  lessee's 
part  to  work  continuously,  the  lessor  may  indirectly  compel  him 
to  do  so  by  taking  so  heavy  a  dead  rent  as  to  make  the  lessee 
find  it  to  his  own  benefit  to  be  always  working,  or  by  stipulating 
that  so  much  coal  shall  be  raised  by  the  lessee  in  every  year  of 
the  term  (d). 

If  the  lease  contemplates  and  provides  that  the  demised 
mine  shall  be  worked,  but  makes  no  express  provision  as 
to  the  mode  of  working,  the  lessee  must  conform  to  any  usual 
and  approved  mode  of  working  which  may  be  existing  in  the 
district  («). 

The  following  are  instances  of  lessees'  covenants  to  work  (J), 
and  of  the  way  in  which  such  covenants  have  been  construed  by 
the  Courts : — 

Covenant  to  raise  not  less  than  two  acres  of  coal  annually y  or  pay 
rent  for  that  amount,  whether  the  same  should  be  got  or  not^ 
with  a  proviso  for  cesser  of  the  term  if  all  the  coal  is 
exhausted.  This  is  an  absolute  covenant,  and  the  lessee 
must  pay  the  rent,  notwithstanding  deficiency  in  the 
amount  obtainable,  or  difficulty  in  working,  until  the  coal 
is  utterly  exhausted  (g). 
Covenant  to  work  coal-mine  as  long  as  it  is  fairly  workable. 
The  lessee  is  not  bound  to  work  the  mine  at  a  dead 
loss(/0.  "Fairly  workable"  means  that  which  can  be 
fairly  and  properly  got  according  to  mining  usage  without 
extraordinary  difficulty  or  expense  (i). 
Covenant,  in  lease  of  brickfield,  to  get  the  demised  clay  to 
the  fullest  practicable  extent  consistent  with  the  means  of 
sale  of  bricks  and  tiles  to  be  made  therefrom.  This  does 
not  bind  the  lessee  to  go  on  working  at  a  loss,  even  though 


(c)  See  Hanson  v.  Bootliman  (ISIO), 
13  East,  22. 

(d)  Per  Lord  Hatherley  in  Jegon  v. 
Vivian  (1871),  L.  R.  6  Ch.  at  p.  757. 

(e)  Eadon  v.  Jeffcock  (1372),  L.  E. 
7  Ex.  379,  at  pp.  389,  393. 

(/)  As  to  damage  done  in  working 
mines,  see  supra,  pp.  144,  200. 

((/)  Metiers  v.  Duke  of  Devonshire 
(1852),  16  Beav.  252.  Cf.  Lord 
Ciiffoi'd  V.  Watts.  (1870),  L.  R.  5  C.  P. 


577  ;  supra y  p.  205. 

(A)  Jones  v.  Shears  (1836),  7 
0.  &  P.  346.  See  Phillips  v.  Jwts 
(1839),  9  Sim.  519. 

(t)  See  definition  of  "  fairly 
wrought"  by  Pollock,  C.B.,  in 
OHffiths  V.  Bigby  (1856),  1  H.  &  N. 
237,  at  p.  241,  which  definition  was, 
however,  questioned  in  Carttcrighi  t. 
Forman  (1866),  7  B.  &  S.  p.  247. 
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a  means  of  sale  (at  an  un-remunerative  rate)  might  have 
been  found  for  bricks  made  out  of  the  demised  clay  (k). 

Covenant  to  sink  for  coal  as  far  as  could  and  ought  to  be  accom- 
plished by  persons  acquainted  with  the  nature  of  collieries. 
It  is  sufficient  if  it  is  found  on  competent  trial  to  be 
impossible  to  get  any  coal  fit  to  be  worked  (Z). 

Covenant  to  work  mines  in  a  proper  and'  workmanlike 
manner  {m).  Working  by  instroke  from  an  adjacent 
mine  is  permissible,  and  the  lessee  is  not  bound  to  sink  a 
separate  pit  for  the  demised  coal  {n). 

Covenant^  in  indenture  demising  all  mines  which  had  been  or 
during  the  demise  should  be  opened,  to  work  the  mines  in 
a  proper  and  workmanlike  manner.  The  lessee  is  not 
liable  under  this  covenant,  if  the  mines  have  not  been 
worked  at  all  (o).  But,  under  a  covenant  to  work  a  mine 
of  rock  salt  in  such  a  manner,  it  was  held  that  the  lessees 
must  work,  although  by  an  accident  prior  to  the  lease  the 
working  was  unduly  difficult  or  expensive  (p). 

Covenant  to  ivork  and  cari*y  on  the  mines  with  the  utmost  care  and 
ability,  and  in  the  best  and  most  e^ectuai  manner,  according  to 
the  common  mode  and  usvloI  practice  of  carrying  on  collieries 
with  effect.  The  lessees  are  not  bound  to  work  all  the 
demised  seams  at  once,  but  may  work  a  lower  seam  before 
a  higher,  if  such  is  the  common  practice  in  the  district  (^). 

Covenant,  in  a  lease  reserving  a  minimum  rent,  to  tvork  coal- 
mines  uninterruptedly,  efficiently,  regularly,  and  according 
to  the  usual  or  most  improved  practice.  There  is  no  obliga- 
tion on  the  lessees  to  sink  pits,  although  that  may  be  the 
most  efficient  mode  of  working  (r).  It  was  also  held,  in 
the  last  cited  case  (r),  that,  so  long  as  the  minimum  rent 
was  paid,  the  lessees  were  not  bound  to  work  the  mine  at 

(i)  Newton    v.    Nock    (1880),    43  of  it,  and  it  was  held  that  they  were 

L.  T.  197.  not  bound  to  keep  np  a  barrier,  so  as 

(0  Hanson  v.  Boothman  (1810),  13  to  prevent  water  and  air  from  flowing 

£a^*  22.  into  the  demised  mine  from  the  other 

(m)  For  an  instance  of  a  special  colliery,  and  were  not  liable  to  pay 

coyenant   relating   to   keeping   the  for  way-leave  or  for  air-leave, 
mine  free  from  water  and  in  repair  (o)  Qmirrington  v.  Arthur  (1842), 

and  ventilated,  see  James  v.  Cochrane  10  M.  &  W.  335. 
(1853),  8  Ex.  556.  {p )  Jtrvis  v.  Tomkinson  (1856),  1 

(n)  Jegon  v.  Vivian  (1871),  L.  R.  H.  &  N.  195. 
6  Ch.  742 ;  Le^uis  v.  Fothergill  (1869),  (o)  Lord  Abim/er  v.  Aahton  (1873), 

L.  R  5  Ch.  103.     In  the  first-men-  L.  E.  17  Eq.  358. 
tioned  case  the  lessees  of  the  demised  (r)  Wheatleyy,  Westminster  Brymho 

mine  had  another  colliery  to  the  rise  Coal  Co,  (1869),  L.  R.  9  Eq.  538, 

L.T.  P 
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all.    It  is  conceived,  however,  that  that  view  was  erro- 
neous, and  that,  in  sach  a  case,  a  lessee,  by  not  working 
at  all,  commits  a  breach  of  the  covenant  to  work  efficiently, 
although  he  pays  the  minimum  rent  {s).    It  has  been  held 
to  be  a  breach  of  a  similar  covenant,  in  a  lease  of  china 
clay,  if  for  some  months  no  fresh  clay  is  got,  and  only  the 
old  stock  worked  (t). 
Covenant,  in  a  lease  of  beds  of  stone,  at  all  times  during  the 
term  to  work  the  pits,  mines,  dc,  in  a  tvorkmanlike  manner, 
and  to  leave  pillars  of  the  stone  of  sufficient  strengtii  to 
support   the  roofs  of  the  mines.      The  covenant,  being 
general  in  its  terms,  is  to  be  construed  generally ;  and  the 
lessees  are  liable  for  surface  damage  by  subsidence  owing 
to  the  insufficiency  of  the  pillars  left  to  support  the  roofs, 
notwithstanding  that  they  have  worked  in  a  usual  and 
workmanlike  manner  (u). 
Covenant,  in  a  lease  of  ironstone  mines  with  ironworks  and 
furnaces,  to  work  the  furnaces  effectually,  unless  prevented 
by  inevitable  accident  (x)  or  want  of  materials,  or  unlets  the 
ironstone  should  be  insufficient  in  quantity  or  quality,  or 
tvould  not  by  itself,  or  with  a  proper  mixture  and  process, 
make  good  common  pig-iron.     It  is  not  necessary  that  the 
ingredients  for  the  mixture  should  be  procurable  on  the 
demised  premises  (y). 
In  a  case  in  which,  by  an  agreement  to  grant  a  lease  of  coal 
for  twenty-one  years,  the  only  rent  reserved  was  dependent  on 
the  quantity  of  coal  raised,  and  was  made  payable  quarterly,  it 
was  held  that  the  lessee  was  .bound  to  commence  working  inmie- 
diately,  and  to  proceed  continuously  (^). 

Specific  performance  of  an  agreement  to  work  collieries  in  a 
particular  manner  will  not  be  enforced  (a) ;  and  an  injunction  to 
restrain  the  working  of  collieries  will  be  granted  with  great 
reluctance,  and  only  where  there  is  a  breach  of  an  express  cove- 
nant or  uncontroverted  mischief  {b). 


(e)  See  per  Jessel,  M.B.,  in  Kins- 
man V.  Jackson  (1880),  42  L.  T.  80, 
558 ;  and  MacSwinney  on  Mines, 
2nd  ed.  243,  note  1. 

(t)  Kinsman  v.  Jackson,  supra, 

(u)  Hodgson  v.  Moulson  (1865),  18 
C.  B.  N.  S.  332. 

{x)  As  to  unavoidable  accident,  see 
Miyrris  v.  Smith  (1783),  3  Doug.  279. 


(y)  Foley  y.  Addenbrooke  (1844),  13 
M.  &  W.  174. 

(z)  Sharp  v.  WHght  (1859),  28 
Beav.  150. 

(a)  Booth  Y.  Pollard  (1840),  4 
Y.  &  C.  Ex.  61.  Cf,  Flint  v.  ^ro*- 
don  (1803),  8  Ves.  159.  See.  too. 
Fry  on  Spec.  Perf.,  4th  ed.  p.  42. 

(6)  Anon,  (1754),  Ambl.  209. 
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Mining  leases  are  expressly  excepted  from  the  sixth  section  of  Distress  on  an 
the  Bills  of  Sale  Act,  1878  (c),  which  enacts  that  powers  of  distress,  ^in^""^ 
if  conferred  by  way  of  security  for  a  debt  or  advance,  are  to  be 
deemed  bills  of  sale.  Accordingly,  where  it  is  intended  that  two 
mines  held  by  the  same  lessees  under  dijfferent  lessors  shall  be 
worked  together,  a  power  may  validly  be  reserved  by  each  or 
either  of  the  lessors,  in  the  lease  granted  by  him,  to  distrain  upon 
chattels  belonging  to  the  lessees,  not  only  in  the  mine  demised 
by  him,  but  also  in  the  other  mine,  and  the  lease  reserving  such 
a  power  does  not  require  registration  under  the  Bills  of  Sale 
Acts(d). 

In  considering  the  rights  and  liabilities  of  lessees  with  respect  Waste  in 
to  the  working  of  mines  and  quarries,  regard  must  be  had  to  the  min^?^ 
law  of  waste  (e) ;  and  the  following  points  in  particular  require 
attention. 

Generally,  under  a  lease  of  land  by  an  owner  in  fee  not  men-  i.  Where  lease 
tioning  mines,  the  lessee  (/)  may  work  and  take  the  profits  of  ni^tion 
mines  which  are  open  at  the  time  of  making  the  lease  (g),  provided  mines, 
the  reversioner  has  already  commenced  working  them  with  a  view 
to  profit  (k)  ;  and  in  this  respect  there  is  no  dijfference  between 
mines  and  quarries  (h).    But  digging  for  stone  or  slate  for  the 
purpose  of  building  or  repairing  houses  on  the  property  is  not  an 
opening  of  the  quarry  for  the  purpose  of  profit  within  the  mean- 
ing of  this  rule(i).    When  the  mine  or  quarry  is  once  open  in 
this  sense,  the  sinking  of  a  new  pit  in  the  same  vein,  or  breaking 
groond  in  a  new  place  on  the  same  rock,  is  not  necessarily  the 
opening  of  a  new  mine  or  quarry  (k). 

Where,  however,  no  mines  or  quarries  are  open  at  the  time  of 
the  demise,  it  is,  in  the  absence  of  express  power  conferred  by 


(c)  41  &  42  Vict.  c.  31. 

(d)  Re  Roundwood  Colliery  Co,, 
[1897]  1  Ch.  373.  As  to  the  reason 
for  this  exception  of  mining  leases, 
see  iS.  C.  at  pp.  385,  391.  Such  a 
power  of  distress  as  is  mentioned  in  the 
text,  though  not  technically  **  usual" 
(wpra,  p.  206),  is  by  no  means 
uncommon:  S.  C.  at  pp.  390,  396, 

(«)  On  the  subject  of  waste  gene- 
ndly,  see  infra.  Chap.  IV.,  Sect.  3. 

(/)  As  to  a  lessee's  right  to  fell 
trees  for  the  purpose  of  working 
niines  or  quarries,  see  Lord  Darcy  v. 
Aikwith  (1618),   Hob.   234 ;    Doe  v. 


Price  (1849),  8  C.  B.  894. 

(g)  Co.  Litt.  54  b ;  Saunders*  Case 
(1598),  5  Eep.  12  a ;  Astry  v.  Ballard 
(1678),  2  Mod.  193;  judgment  in 
Clegy  y.  Rowland  (1866),  L.  R.  2  Eq. 
at  p.  165. 

(A)  Elias  V.  Griffith  (1878),  8  Ch.  D. 
521;  on  appeal,  sub  nam,  Elias  y. 
Snowdon  Slate  Quarries  Co,  (1879),  4 
App.  Cas.  454. 

(f)  Elias  V.  Griffith,  8  CJh.  D. 
p.  532. 

(k)  Elias  V,  Snowdon  Slate  Quarries 
Co.  (1879),  4  App.  Cas.  at  p.  466  (per 
Lord  Selbome). 

p  2 
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the  lease,  waste  for  the  lessee  to  dig  for  gravel,  clay,  stone,  or  the 
like,  or  for  metals  or  coal  (0 :  though,  if  the  lease  is  withoat 
impeachment  of  waste,  while  he  cannot,  as  by  digging  clay  for 
bricks,  destroy  the  land,  he  may,  it  is  conceived,  open  new 
mines  (m). 

If  the  lease  includes  mines,  and  there  is  one  mine  open,  the 
lessee  can  only  work  that  mine  (n) ;  but  if  all  the  mines  are 
unopened,  he  may  open  and  work  any  of  them  (o). 

Where,  in  the  lease  of  a  coal-mine,  there  is  a  general  covenant 
for  quiet  enjoyment,  the  working  of  ironstone  lying  between  the 
surface  and  the  demised  coal,  in  such  a  manner  as  to  interfere 
with  the  lessee  in  his  occupation  of  the  mine,  will  constitute  a 
breach  (p). 

In  the  case  of  a  mining  lease,  the  provisions  of  sect.  14  (q)  of 
the  Conveyancing,  &c.,  Act,  1881,  relating  to  restrictions  on  and 
relief  against  the  forfeiture  of  leases,  do  not  apply  to  a  covenant 
or  condition  for  allowing  the  lessor  to  have  access  to  or  to 
inspect  books,  accounts,  records,  weighing  machines,  or  other 
things,  or  to  enter  or  inspect  the  mine  or  the  workings  thereof  (r). 
And  leases  of  mines  or  minerals  are  expressly  excepted  from 
a  modification,  in  favour  of  creditors,  of  sub-sect.  (6)  (i)  of  the 
above  sect.  14,  which  was  effected  by  the  Conveyancing  Act, 
1892  («). 

The  Stamp  Act,  1891,  makes  no  special  provision  (t)  for  the 
duty  to  be  paid  on  mining  leases  containing  reservations  of  foot- 
age or  acreage  rents  (u),  or  royalties,  varying  with  the  amount  of 
minerals  won.  Sums  of  money  so  reserved  are,  however,  in  the 
nature  of  rent,  not  of  purchase-money  (x).  In  respect  of  the 
varying  rent  a  stamp  duty  of  108.  is  payable,  and,  in  addition, 
ad  valorevi  duty  is  payable  on  any  minimum  or  dead  rent  that 
may  be  reserved  {y). 


(I)  Co.  Litt.  53  b,  54  b ;  SaunderB* 
Case  (1598),  5  Rep.  12  a;  Lord  Darcy 
V.  Askwith  (1618),  Hob.  234. 

(m)  Bishop  of  Lo7idon  v.  Weh 
(1718),  1  P.  Wins,  527;  MacSwinney 
on  Mines,  2n(l  ed.  p.  68,  note  1. 

(?i)  Co.  Litt.  54  b ;  Clegg  v.  Row- 
land (1866),  L,  R.  2  Eq.  at  p.  165. 

(o)  Co.  Litt.  54  b;  tkiundera*  Case, 
sujyra, 

(p)  Shaw  V.  Stenton  (1858),  2 
H.  &  N.  858.  See  further  on  this 
point  infra.  Chap.  IV.,  Sect.  10. 


(9)  As  to  this  section  generally,  see 
infra^  Chap.  VI.,  Sect  2  (3)  (iv). 

(r)  Conv.  Act,  1881,  s.  14  (6)  (iiV 

(«)  Conv.  Act,  1892,  ss.  2  (2),  (3)(b). 
As  to  this  section,  see  further  tn/ro, 
Chap.  VI.,  Sect.  2  (3)  (iv). 

{t)  As  to  stamps  on  leases  gene- 
rally, see  supra ^  pp.  175  ff  ««/. 

(f/)  As  to  these,  see  supra^  p.  2(M. 

(x)  Barrs  v.  Lea  (1862),  33  L.  J.  Ch. 
437. 

(y)  See  Alpe  on  Stamp  Duties, 
9th  ed.  pp.  144,  146. 
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(2)  Mining  Licences. 
Instruments  are  sometimes  inaccurately  called  mining  leases  Mining 
which  are  really  mining  licences  {z),  and  vice  versa.    But  though  ii^RuiBhai*' 
a  mining  licence  not  uncommonly  presents,  in  form,  a  good  many  from  leases, 
points  of  resemblance  to  a  mining  lease,  they  are  substantially 
distinct  and  different  things.     One  striking  difference  is  that  a 
mining  licence  confers  no  estate  in  land  (a).    It  commonly  takes 
the  form  {h)  of  a  grant  by  the  licensor  to  the  licensee  of  liberty 
to  dig  or  otherwise  search  for  and  get  minerals  within  a  specified 
area  of  land,  and  to  carry  them  away  and  dispose  of  them  for  the 
licensee's  benefit,  together  with  such  incidental  liberties  or  powers 
of  erecting  machinery,  for  instance,  or  diverting  watercourses,  as 
may  be  appropriate  to  the  case,  during  a  specified  term  of  years, 
SQbject  to  annual  or  other  payments  by  way  of  rent  or  royalty,  and 
to  the  performance  of  covenants  as  to  working  and  other  covenants 
on  the  part  of  the  licensee,  and  with  a  proviso  for  re-entry  or 
determination  of  the  licence  on  non-payment  of  rent  or  royalty, 
or  breach  of  covenant  by  the  licensee.     Such  a  licence  is,  indeed,  what  a 

at 

something  more  than  a  mere  personal  licence  (c) .  It  is  a  profit  a  ^^^  jg 
prendre,  an  incorporeal  hereditament  lying  in  grant  {d)y  and 
capable  of  being  assigned  (e) ;  it  is,  '*  on  account  of  its  carrying 
an  interest/'  irrevocable  (/) ;  and  it  may,  in  certain  cases,  enable 
the  licensee  to  maintain  an  action  for  conversion  against  a 
wrongdoer  (9).  But  the  licensee,  under  such  a  licence,  differs 
materially  from  a  lessee,  in  that  he  has  no  estate  or  property  in 
the  land  itself  or  any  particular  part  of  it,  or  in  any  minerals 
within  the  land  whicJ^  for  the  time  being  remain  ungotten ;  and, 
as  regards  the  minerals  which  he  actually  gets  under  the  licence, 
he  is  entitled  to  them,  when  gotten,  as  personal  chattels  only  (/t). 

(z)  The    instrument    sued    on    in  Key  &  Elphinstone  and  other  col- 

Wright  V.  Fitt  (1870),  L.  R.  12  Eq.  lections  of  precedents. 
•108,  is  called  in  liie  headnote  **a  (c)  As  to  licences  generally,   see 

lease  or  licence  to  mine,**  but  appears  aujjra,  pp.  85  et  seq, 
from  the  description  of   it  to  have  {d)  Duke  of  Sutherland  v.  Ileath- 

been  more  in  the  nature  of  a  licence  cotey  [1892]  1  Ch.  at  pp.  48.i,  484. 

than  of  a  lease.  Cf.    Wickham  v.   Ilaivktr  (1840),    7 

(a)  Chetham  v.  WilHamson  (1804),  M.  &  W.  p.  78  ;  and  Hwper  v.  Clark 

4  East,  409;  Due  v.  Wood  (1819),  2  (1867),  L.  R.  2  Q.  B.  200. 
B.  &  Al.  724,  739.  (e)  MiuktU  v.  Hill  (1839),  5  Bing. 

(6)  See,  e.g..  Doe  v.   Wood^  eujjra;  N.  C.  694. 
Marti/n  v.  Williams  (1857),  1  H.  &  N.  (/)  Uoe  v.  Wood  (1819),  2  B.  &  Al. 

817 ;   Ward  v.  Day  (1863),  4  B.  &  S.  at  p.  738. 

337;    Norval    v.    Fascoe    (1864),    34  (g)  Northam  v,  Bowden  {I800),  11 

L.  J.  Ch.   82.      Forms  of  mining  Excn.  70. 

licences  are  given  in  the  appendix  to  (h)  Doe  v.  Wood  (1819),  2  B.  &  Al. 

Bainbridge  on  Mines,  as  well  as  in  at  p.  739.    A  licence  to  work  mines 
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Rent  and 
distress. 


Covenants. 


Re-entry. 


Provisions  of 
Conv.  Act, 
1881,  s.  U. 


Again,  payments  by  way  of  rent,  reserved  in  a  mining  licence, 
are  not  rent  properly  so  called  (t) ;  and  there  is,  therefore,  no 
right  of  distress  in  respect  of  them,  aniess  an  express  power  of 
distraining  is,  as  it  may  be,  reserved  to  the  grantor  by  the  deed  (t). 

With  respect,  however,  to  some  covenants  not  uncommonly 
inserted  in  mining  licences,  such,  for  example,  as  a  covenant  by 
the  licensee  to  pay  compensation  for  damage  done  to  surface  land, 
or  to  deliver  up  works  at  the  end  of  the  term  in  good  repair, 
there  is. a  similarity  between  licences  and  leases,  in  that  sacfa 
covenants  (i)  will  run  (l)  with  the  estate  of  the  owner  of  the  free- 
hold expectant  on  the  determination  of  the  term  of  the  licence, 
so  as  to  be  enforceable  by  an  alienee  of  that  estate  (m),  and  (ii) 
will  run  with  the  land  ajffected  by  the  licence,  so  as  to  bind 
assignees  of  the  original  licensee  (n). 

A  proviso  for  re-entry  is  not  less  appropriate  or  applicable  to 
a  mining  licence  than  to  a  mining  lease ;  for,  under  such  a 
licence,  works  may  be  constructed,  and  a  corporeal  possession 
had,  which  it  may,  in  certain  events,  be  expedient  and  possible 
for  the  grantor  to  enter  upon  and  to  resume  (o).  But  where  the 
proviso  gives  the  grantor  power  to  determine  the  licence  and 
re-enter  in  the  event  of  the  licensee's  failure  to  work  in  accord- 
ance with  the  licence  after  notice  to  him  to  do  so,  the  giving  of  a 
proper  notice  is,  of  course,  a  necessary  preliminary  to  re-entry  (p) ; 
and  where  there  was  a  provision  that,  upon  the  licensee  neglecting 
to  work,  the  licence  should  become  void,  it  was  held  (q)  that,  by 
analogy  to  similar  provisions  in  leases,  ''void"  must  beconstmed 
to  mean  ''voidable,"  so  that,  notwithstanding  the  licensee's 
neglect  to  work,  there  would  be  no  determination  of  the  licence 
unless  or  until  the  grantor  gave  notice  of  his  intention  to 
determine  it. 

Further,  it  is  to  be  borne  in  mind  that  the  provisions  of  sect. 
14  (;•)  of  the  Conveyancing,  &c.,  Act,  1881,  relative  to  re-entry 


can  only  be  granted  by  deed :  Co. 
Litt.  9  a.     ('/'.  supruy  p.  126. 

(/)  See  hifra,  pp.  218—220. 

{k)  Ward  v.  Day  (1863),  4  B.  &  S. 
at  p.  358. 

(I)  As  to  covenants  running  with 
land  and  with  the  reversion,  see 
infra.  Chap.  V.,  Sect  1  (4)  (5). 

(m)  Martyn  v.  Williams  (1857),  1 
H.  &  N.  817,  830.  C/.  Hooper  v. 
Clark  (1867),  L.  R.  2  Q.'  B.  at  p.  203. 


(n)  Nori^d  V.  Pascoe  (1864),  U 
L.  J.  Ch.  82. 

(o)  Doe  V.  Wood  (1819),  2  B.  &  AL 
at  p.  740. 

(p)  AfiukeU  V.  Hill  (1839),  5  Bing. 
N.  C.  694,  711. 

(q)  RoherU  v.  /Mfw  (1833),  4  B.  A 
Ad.  664  ;  2  L.  J.  K.  B.  141 ;  1  N.  & 
M.  443. 

(r)  As  to  this  section,  see  infra^ 
Chap.  VI.,  Sect.  2  (3)  (iv). 
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and  relief  against  forfeiture,  apply  to  mining  licences;  for,  in 
that  Act,  a  mining  lease  includes  a  grant  or  licence  for  mining 
purposes,  **  that  is,  the  searching  for,  winning,  working,  getting, 
making  merchantable,  carrying  away,  or  disposing  of  mines  and 
minerals,  or  purposes  connected  therewith."  («). 
A  mining  licence  may  be  either  exclusive  or  non-exclusive  (t).  Exclusive 
"  A  profit  a  prendre  is  a  right  to  take  something  oflf  another  excMve 
person's  land.  Such  a  right  does  not  prevent  the  owner  from  licences, 
taking  the  same  sort  of  thing  from  off  his  own  land ;  the  first 
right  may  limit,  but  does  not  exclude  the  second.  An  exclusive 
right  to  all  the  profit  of  a  particular  kind  can,  no  doubt,  be 
granted;  but  such  a  right  cannot  be  inferred  from  language 
which  is  not  clear  and  explicit"  (u).  In  other  words,  where  a 
mining  licence  does  not  in  terms  confer  an  exclusive  right  upon 
the  Ucensee,  it  is  a  non-exclusive  licence;  that  is  to  say,  its 
existence  will  not  prevent  the  licensor  from  granting  other  similar 
licences  in  relation  to  the  same  lands,  provided  always  that  they 
are  not  so  granted  as  to  defeat  the  known  objects  of  the  first 
licensee  in  applying  for  his  licence  (a;).  For,  of  course,  a  licence, 
though  non-exclusive,  must  have  a  reasonable  intent;  the 
licensee  must  be  content  with  acquiring  in  the  usual  way 
what  he  can,  but  he  is  not  to  have  the  whole  swept  away  from 
him  in  a  body  by  the  licensor,  or  by  a  second  licensee  (^). 
Indeed,  if  a  licensee,  after  having,  in  pursuance  of  his  licence, 
actually  opened  and  worked  a  mine,  and  while  in  actual 
possession  of  it,  were  to  be  ousted,  he  would  probably  be 
entitled  to  maintain  an  action  for  recovery  of  possession  (z). 


W  Conv.  Act,  1881,  s.  2  (11). 

It]  As  to  a  non-excluBive  "esmlor- 
iog  '  licence,  see  per  Jessel,  M.K.,  in 
Re  Haven  Gold  Mining  Co.  (1882), 
20  Ch.  D.  at  p.  160. 

(ti)  Per  Lindley,  L.J.,  in  Dtike  of 
Sutkerhiid  v.  Heathcote,  [1892]  1  Ch. 
at  pp.  484,  485.  See,  too,  Chetham  v. 
WaUamson  (1804),  4  East,  469 ;  Doe 
V.  Wood  (1819).  2  B.  &  Al.  724. 

{x)  Carr  v.  Benson  (1868),  L.  R.  3 
Ch.  at  p.  532.  Lord  Mountjoy^s  Case 
(otherwise  Earl  of  Huntingdo^i  v.  Lord 
Mountjofj)  (1582),  1  And.  307;  4 
Leon.  147,  is  a  leading  authority  for 
the  proposition  that  a  grant  in  fee  of 
liberty  to  dig  ores  does  not  confer  on 
the  grantee  an  exclusive  right  to  dig 
them,  even  if  the  grant  is  in  terms 


without  any  interuption  by  the 
grantor :  per  Lindley,  L. J.,  m  the 
Duke  of  SutherlawVs  Case,  supra ^  at 
p.  485. 

(y)  Carr  v.  Benson  (1868),  L.  R.  3 
Ch.  at  p.  534.  In  his  judgment  in 
that  case  Page-Wood,  L.J.,  says  (at 
p.  532)  that  a  licensee  '^  where  he  is 
under  no  obli^tion  to  work  "  cannot 
exclude  his  licensor  from  granting 
other  licences.  It  is  conceived  that, 
unless  the  first  licence  is  clearly  an 
exclusive  one,  the  licensor  can  ^rant 
further  licences  to  the  extent  indi- 
cated in  the  text,  irrespectively  of 
whether  the  first  licensee  has,  or  has 
not,  covenanted  to  work. 

(2)  Doe  V.  Wood  (1819),  2  B.  &  Al. 
at  p.  737.     Cf,  Roads  v.  Overseers  of 
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Stamp  duties.  A  personal  licence  to  enter  upon  land  may  be  given  either  by 
parol  or  under  seal ;  in  the  former  case  it  is  not  chargeable  with 
any  stamp  daty ;  in  the  latter  the  duty  is  10a.  Bat  a  licence  to 
enter  upon  land  and  to  take  minerals  out  of  and  away  from  it  is  a 
grant  of  an  interest  in  property,  and  is  chargeable  with  ad  vahrm 
daty  apon  the  amoant  paid  therefor  (a). 

Trumpington  (1870),  L.  R.  6  Q.  B.  at      p.  105.     Of.  Bainbridge  on  MineSi 
p.  64.  5th  ed.  p.  357. 

(a)  Alpe  on  Stamp  Duties,  9th  ed. 


CHAPTEE  IV. 

TERMS   OF   TENANCY  (a). 

Sect.  I.     Eent '^IT 

(1)  What  may  be  reserved  as  rent  ....  *-^n 

(2)  Payments  which  are  not  rent 218 

(3J  When  rent  is  payable 220 

(4)  Where  payable 223 

(5)  To  whom  payable 223 

(6)  Amount  payable 227 

Increased  rent   ........  227 

Deductions  from  rent 229 

Premises  destroyed  by  fire,  &c 235 

Eviction 236 

(7)  Apportionment 238 

In  respect  of  estate 238 

In  respect  of  time 240 

(8)  Payment 242 

(9)  Effect  of  payment 243 

(10)  Eemedies  for  recovery  of  rent  (a)         ,        .         .     .  244 

Sect.  II.  Repairs ^»^2 

Sect.  III.  Waste 348 

Sect.  IV.  Mode  of  using  Premises     .  .        .        .        .  353 

Sect.  Y.  Cultivation  of  Land 3(^7 

Sect.  VI.  Fences 375 

Sect.  VII.  Trees 377 

Sect.  Vin.  Insurance 380 

Sect.  IX.  Taxes 382 

Sect.  X.  Quiet  Enjoyment 397 

Sect.  XT.  Live  Stock 405 

Sect.  XU.  Game 406 

Sect.  XIII.  Underleases 412 

SECT.  I.— RENT. 
(1)  What  may  be  reserved  as  Eent. 
It  is  not  essential  that  rent  should  consist  of  the  payment  of  Need  not  be 
money.     The  delivery  of  hens,   horses,   wheat  (6),   &c.,   may  "^^^®y- 
constitute  a  rent  (c),  and  so  also  may  the  performance  of  per- 
sonal services,  such  as  shearing  sheep  (d),  carrying  coals  (e),  or 
cleaning  a  church  (J).     The  reservation  in  a  lease  of  land  of  a 

{a)  For  full  tables  of  contents,  see  (d)  Co.  Litt.  96  a. 

under  the  respective  headings.  (e)  Doe  v.  Morse  (1830),  1  B.  &  Ad. 

(6)  As  to  the  construction  of  com  365.     See  Lanyon  v.  Came  (1668),  2 

rents,  see  St,  Cross   v.    De    Walden  Saund.  165,  167 ;   Z>.  of  Marlhoroiiyh 

(1795),  6  T.  R.  338,  343.  v.  Oshom  (1864),  5  B.  &  S.  67. 

(r)  Co.  Litt.  142  a.     See  Pitclier  v.  .       (/)  Doe  v.  Benham  (1845),  7  Q.  B. 

Tovty  (1692),  4  Mod.  71.  976. 
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^lust  not  be 
part  of 
demised 
premises. 


service  or  salt  to  a  mill  belonging  to  the  lessor,  by  sending  to  be 
ground  there  all  corn  grown  on  the  demised  land,  is  a  reservation 
in  the  nature  of  rent,  where  and  so  long  as  the  property  in  the 
mill  and  the  reversion  of  the  demised  land  are  and  continue  to 
be  in  the  same  person  (g). 

Parcel  of  the  annual  profits  of  the  premises  demised,  as,  for 
instance,  the  herbage  of  land,  cannot  be  reserved  as  rent  (h).  A 
royalty  payable  to  the  owner  of  a  brickfield  upon  the  bricks  made 
is,  however,  a  rent,  although  paid  for  land  which  is  in  course  of 
being  wholly  consumed  (i). 


1.  Sums 
reserved  on 
leases  of 
incorporeal 
heredita- 
ments. 


2.  Sums 
reserved  on 
leases  of 
chattels. 


(2)  Payments  which  abb  not  Bent. 

The  following  payments  are  not,  properly  speaking,  rent,  and, 
though  recoverable  by  action,  cannot  be  distrained  for,  unless  an 
express  power  to  distrain  is  contained  in  the  lease  : 

Payments  reserved  by  way  of  rent  on  a  lease  of  an  incorporeal 
hereditament  (A:),  such  as  an  advowson  or  tithes  (Q,  or  a  franchise 
or  liberty,  e,g.  a  fair  or  market  (?w)«  But  a  single  rent  reserved 
upon  a  lease  by  deed  (n)  of  land  and  tithes  is  good,  since  the 
rent,  although  payable  for  the  land  and  tithes,  is  held  to  issue 
out  of  the  land  alone  (o).  But  rent  may  be  reserved  out  of 
reversions  and  remainders  (/>),  and  the  sovereign  may  reserve  a 
rent  out  of  any  incorporeal  hereditament  (p). 

Payments  reserved  by  way  of  rent  on  a  lease  of  personal 
chattels  (<;).  But  a  mixed  payment  of  rent  for  land  and  goods 
will  be  held  to  issue  out  of  the  land  alone  (r) ;  hence  rent  for 
furnished  lodgings  («),  or  for  the  exclusive  occupation  of  part  of  a 


C^)  Vijvya7i  V.  Arthur  (1823),  1  B. 
&  C.  410,  414,  415. 

(h)  Co.  Litt.  142  a;  2  Black.  Com. 
41. 

(i)Jieg.  V.  Westbrook  (1847),  10 
Q.  B.  178,  203;  Beg.  v.  Everiat,  ib. 
See  Daniel  v.  Oracie  (1844),  6  Q.  B. 
145 ;  /?tt7T«  V.  Lea  (1864),  33  L.  J.  Ch. 
437 .  As  to  royalties  in  mining  leases, 
see  8U]fra,  p.  203. 

(/r)  Co.  Litt.  47  a;  Gardiner  v. 
Williamson  (1831),  2  B.  &  Ad.  336 ; 
Buszard  v.  Caj}€l  (1828),  8  B.  &  C.  141, 
per  Lord  Tenterden,  C.J.,  at  p.  150; 
ou  appeal,  6  Bing.  150.  As  to  sums 
made  payable  upon  a  grant  of  a  way- 
leave  to  a  railway  company  in  respect 
of  traffic  passing  over  the  line,  see 
N,   E,   By,    Co,   V.    Lord    Hastings, 


[1900]  A.  C.  260. 

(0  See  Bean  of  Windsor  v.  Oorer 
(1671),  2  Saund.  302.  But  as  to 
lease  of  advowson,  see  sujmi^  p.  2. 

(w)  JeioeFs  Case  (1587),  5  Bep. 
3a. 

{n)  See  Gardiner  v.  Williamson, 
supra, 

(o)  Smith  V.  Bowles  (1618),  2  BolL 

ip)  Co.  litt.  47  a;  see  note  284. 

(v)  Site7icer's  Case  (1583),  5  Eep.  at 
p.  17  a. 

(r)  Collins  V.  Harding  (1598),  Cro. 
Eliz.  at  p.  607  ;  Farewell  v.  Dickenson 
(1827),  6  B.  &  C.  251. 

(«)  Newman  v.  Anderton  (1806),  2 
B.  &  P.  N.  R.  224. 
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room  (f),  or  part  of  a  mill(?^),  together  with  a  supply  of  steam 
power  and  gas,  may  be  distrained  for.  It  seems,  however,  that 
if  the  house  and  goods  pass  to  different  persons,  either  the  rent 
will  be  apportioned,  or  an  agreement  inferred  to  hold  the  house 
at  a  reasonable  rent,  and  to  pay  compensation  for  the  use  of  the 
furniture  (x). 

Payments  reserved  by  way  of  rent  on  a  mere  licence  to  use  3.  Sums 
premises  for  a  particular  purpose  (y).  A  distress  cannot  be  made  ^re^hcence? 
for  rent  reserved  on  a  letting  of  a  standing  for  machinery,  with 
a  supply  of  steam  power  (^r),  unless  the  letting  is  of  a  defined 
portion  of  a  room  in  a  factory,  partitioned  off  from  the  rest,  with 
the  intention  of  giving  the  exclusive  occupation  to  the  person  to 
whom  it  is  let  (a). 

Payments  reserved  by  way  of  rent  on  a  mere  agreement  for  a  4.  Sums 
lease,  where  no  tenancy  has  been  created  by  payment  of  rent  or  ^^^^Iq,^ 
otherwise  {b),  unless  the  tenant  is  in  possession  under  an  agree-  ment  for  a 

I AQJ3A 

ment  which  is  capable  of  specific  enforcement  (c) ;  but  an  under- 
taking to  hold  the  land  at  a  rent  till  the  lease  is  granted  will 
make  the  lessee  liable  for  rent,  although  no  lease  is  granted  or 
possession  taken  (d). 

Where  a  tenant  holds  over  after  notice  to  quit  given  by  the 
landlord,  rent  subsequently  accruing  due  cannot  be  distrained 
for  until  a  new  tenancy  has  been  expressly  or  impliedly  created  (e). 

Payments  by  way  of  increased  rent  which  a  tenant  under  a  5.  Additional 
lease  for  a  term  of  years  agrees  with  his  lessor  to  make  during  provemenTs" 
the  remainder  of  the   term,  in   consideration   of  the  lessor's 
executing  improvements  on  the  demised  premises  (/).     Though 
the  word  rent  is  used,  the  agreement  is  held  to  amount  only  to  a 
personal  contract  to  pay  an  additional  sum  yearly  (g).     Such  an 


(i)  Stlhy  V.  Greaves  (1868),  L.  R.  3 
C.  P.  594. 

(tt)  Marsltall  v.  Sclwfield  ih  Co. 
(1882),  52  L.  J.  Q.  B.  58. 

(x)  H<ilmon  v.  MaUheiva  (1841),  8 
M.  &  W.  827. 

(y)  See  supra,  p.  86. 

(2)  Hancock  v.  Austi7i  (1863),  14 
C.  B.  N.  S.  634. 

(0)  Selhy  V.  Greaves  (1868),  L.  E. 
3  C.  P.  594. 

(b)  Hegan  v.  Johmon  (1809),  2 
Taunt  148 ;  Bunk  v.  Hunter  (1822), 
0  B.  &  AL  322 ;  Regnart  v.  Porter 
(1831),  7   Bing.    451.      See    supra. 


p.  94. 

(c)  Walsh  V.  Lonsdale  (1882),  21 
Ch.  D.  9.     See  supra,  p.  si. 

{d)  Adams  v.  Hagyer  (1879),  4 
Q.  B.  D.  480. 

(e)  Alford  v.  Vkkery  (1842),  Car. 
&  M.  280 ;  Jenna-  v.  Clegg  (1832),  1 
Moo.  &  R  213  ;  supra,  p.  95. 

(/)  Hohy  V.  Roebuck  (1816),  7 
Taunt.  157  ;  Donellan  v.  Read  (1832), 
3  B.  &  Ad.  899 ;  LamheH  v.  Norris 
(1837),  2  M.  &  W.  333.  See  Foquet 
V.  Moor  (1852),  7  Ex.  870. 

ig)  See  judgment  in  Donellan  v. 
Read,  3  B.  &  Ad.  at  p.  905. 
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6.  Payments 
"  over  and 
above  the 
rent." 

7.  Payments 
reserved  upon 
the  assign- 
ment of  a 
lease. 


8.  Payments 
reserved  to  a 
stranger. 


agreement  does  not  relate  to  an  interest  in  land  within  the 
Statute  of  Fraads,  and  consequently  may  be  by  parol  (ft). 

Payments  agreed  to  be  made  by  the  lessee  to  the  lessor 
annually  ''over  and  above  the  rent"(i),  unless  they  are  included 
in  the  reservation  (k). 

Payments  by  way  of  rent  reserved  upon  the  assignment  of  a 
lease  (Z).  In  such  a  case  there  is  no  reversion  in  the  assignor, 
and  therefore  there  can  be  no  distress  for  the  rent.  But,  apart 
from  the  question  of  distress,  the  assignment  operates  as  an 
underlease,  and  debt  lies  for  the  rent  (m). 

Payments  by  way  of  rent  reserved  to  a  stranger  to  the 
reversion  (n).  But  such  a  reservation  may  be  good  by  estoppel  (o) ; 
and  it  seems  that  the  sovereign  may  reserve  rent  to  a  stranger  (p). 


to  days  of 
payment. 


(3)  When  Bent  is  Payable. 
Where  there         A  yearly  rent  is  payable  only  once  in  a  year,  and  not  until  the 
stipulation  as  end  of  the  year  (g),   unless   the  reservation   be   qualified  by 

subsequent  words,  making  the  rent  payable  in  advance  (r),  or 
at  shorter  intervals  than  a  year,  as,  for  instance,  half-yearly  or 
quarterly  (s),  or  unless  the  agreement  is  so  expressed  as  to  show 
that  the  time  of  payment  was  left  indefinite,  when  the  con- 
temporaneous or  subsequent  dealings  of  the  parties  may  be 
given  in  evidence  to  show  that  the  rent  was  to  become  payable  at 
an  earlier  period  (t).  If  a  man  makes  a  lease  on  a  day  inter- 
mediate between  two  quarter-days,  as  on  the  1st  of  May, 
reserving  rent  payable  half-yearly,  this  means  half-yearly  from 
the  making  of  the  lease  (i/). 


[h)  Dvndlan  v.  Ready  supra, 

(i)  Smith  V.  Maphhack  (1786),  1 
T.  !R.  441.  445. 

'(/.)  Barrs  v.  Lea  (1864),  33  L.  J.  Ch. 
437. 

(/)  WiUon  V.  Bye  (1619),  Cro.  Jac. 
486;  rarmmier  v.  Wehher  (1818),  8 
Taunt.  593 ;  Amm,  y.  Coirper  (1768),  2 
Wils.  375.  See,  too,  Lanyford  v. 
Selmea  (1857),  3  K  &  J.  220. 

{in)  Fonlttney  v.  Holmes  (1721),  1 
Stra.  405;  Preece  v.  CorHe  (1828),  5 
Bing.  24. 

(«)  Co.  Litt.  143  b  ;  Gates  v.  Frith 
(1615),  Hob.  130 ;  2  EoU.  Abr.  447, 
pi.  3.  See  Gilhtrtsoii  v.  Richards 
(1859),  4  H.  &  N.  277. 

(o)  See  sKprUy  p.  74. 


(p)  Co.  Litt  143  b. 

(q)  Cole  V.  Sury  (1627),  Latch.  264; 
Coomher  v.  Uoivard  (1845),  1  C.  B. 
440.  See  Turner  v.  Allday  (1836;. 
Tyr.  &  G.  819. 

(r)  See  Finch  v.  Miller  (1848),  5 
C.  B.  428 ;  Hopkins  v.  Helmare  (1838;. 
8  A.  &  E.  463;  supra,  p.  151. 

(«)  Coo^mber  v.  Honnrd,  supra: 
Bishop  V,  Goodwin  (1845),  14  M.  &  W. 
260 ;  R,  V.  Nonvxch  Incorpuratiof 
(1874),  30  L.  T.  704  ;  Doe  v.  Qoldiuij 
(1821),  6  Moo.  231 ;  Tomkius  v.  i'"'- 
sent  (1702),  2  Ld.  Eaym.  819.  See 
Turner  v.  Allday,  supra. 

{t)  Gore  V.  Lloyd  (1844),  12  M.  & 
W.  463. 

(u)  Gilbert,  Bents,  p.  50. 
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A  clause  making  a  lease  determinable  by  notice  expiring  on 
any  quarter-day  will  not  constitute  a  quarterly  reservation  of 
rent  {x). 

Sometimes  by  the  custom  of  the  country  rent  may  be  due  in 
advance  {y). 

The  following  are  instances  of  the  construction  of  express  Construction 
stipulations  with  respect  to  the  payment  of  rent : —  stipulatSns. 

Rent  PAYABiiB  quarterly,  or  lialf-qiuirterly,  if  required.     Where 
the  landlord  has  received  the  rent  quarterly  for  a  year, 
a  previous  demand  is  necessary  to  make  it  payable  half-       ' 
quarterly  (z).     A  distress  in  such  a  case  is  not  equivalent 
to  a  demand,  and  cannot  be  made  before  a  demand  in 
fact  (a). 
Bent  payable  quarterly  on  the  usual  quarter-days,  and  always, 
if  required,  in  advance,    A  demand  may  be  made  at  any 
moment,  and,  if  not  complied  with,  the  lessor  may  forth- 
with distrain  (6).    But  if  the  rent  is  yearly,  and  payable 
in  advance,  if  required,  the  lessor  cannot,  after  demanding 
only  a  quarter's  rent,  forthwith   distrain  for  a  year's 
rent  (c). 
Rent  payable  at  the  "  two  usual  feasts  of  the  year.''     Is  due  at 

Michaelmas  and  Lady  Day  (d). 
Rent  payable  from  the  following  Lady  Day  wpon  a  parol 
demise.  Where  there  is  a  custom  of  the  country  respecting 
the  meaning  of  "Lady  Day,"  that  term  is  considered 
prima  facie  as  used  consistently  with  the  custom,  and 
evidence  of  such  custom  is  admissible  {e). 
Rent  payable  on  a  specified  day,  or  within  a  certain  number  of 
days  afterwards.  Is  not  due,  during  the  continuance 
of  the  lease,  until  the  expiration  of  the  last  of  the  days  of 
grace  (/).  If,  however,  the  lease  expires  at  the  specified 
day,  the  days  of  grace  are  disregarded,  and  the  rent  is 


(r)  Collett  V.  Curling  (1847),  10 
Q.  B.  785. 

(y)  Buckley  v.  Taylor  (1788),  2 
T.  E.  600.  See  Doe  v.  Weller  (1837), 
1  Jur.  622. 

(2)  MaUam  v.  Ardm  (1833),  10 
Bing.  299. 

(a)  Per  Alderson,  J.,  10  Binef.  300. 
See  Chapman  v.  Chapman  (1628), 
Cro.  Car.  76. 

(i)  Lwidon  and  Westminster  Loan 


Co.  V.  Z.  and  N.  W,  By,  Co.,  [1893]  2 
Q.  B.  49. 

(r)  Clarice  v.  Holford  (1848),  2 
C.  &  K.  540. 

(d)  2  EolL  Abr.  450  (M.),  pi.  2. 

(c)  Doe  V.  Bejison  (1821),  4  B.  &  Al. 
588,  589. 

(/)  Clun's  Case  (1614),  10  Rep. 
127  a,  128  a ;  Blunden's  Case  (1598), 
Cro.  Eliz.  565 ;  Pilh'ngton  v.  Dalton 
(1598),  Cro.  Eliz.  575. 
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then  due  (^).     The  payment  of  rent  by  the  lessee  upon 
the  day  first  specified  or  at  any  time  during  the  farther 
period  will  be  a  good  payment. 
Rent   payablb   at  the   '^feasts  of  the  Annunciation   and  St 
Michael,*'  in  a  lease  made  in  August.     The  words  will  be 
transposed,  and  the  first  instalment  of  the  rent  is  payable 
at  Michaelmas  (h). 
Bent  payable  quarterly,  "  the  first  ^payment  to  he  jnad^  on  tiie 
25th  of  March  following,*'  in  agreement  dated  8th  September. 
Only  a  quarter's  rent  is  due  on  25th  March,  the  first 
quarter's  rent  being  either  forgiven  altogether,  or  post- 
poned to  the  end  of  the  term  (t). 
Rent  payable  ^^  yearly  and  every  year  during  the  term  by  four 
equal  quarterly  payments,  on  25th  March,  24:th  June,  29th 
September  and  25th  December  in  every  year,  commencing 
from  25th  March  then  instant,"  in  a  lease  for  seven  years 
wanting  seven  days  from  25th  March,  by  indenture  dated 
21st  March.     There  must  be  seven  payments  of  the  annual 
rent ;  the  rent  will  either  be  treated  as  a  forehand  rent, 
the  first  payment  to  be  made  on  entering ;  or  as  payable 
on  the  days  named,  although  one  of  them  is  after  the 
expiration  of  the  term  (k). 
Payment  If  a  tenant  pays  his  rent  before  the  day  on  which  it  is  due, 

rentSay.^       the  payment  is  voluntary,  and  at  law  does  not  operate  as  a 

discharge  (l).  Consequently  it  does  not  at  law  save  a  condition 
for  re-entry  on  non-payment  of  rent  on  the  day  (m).  Such  a 
payment  is  not  a  fulfilment  of  the  obligation  imposed  by  a 
covenant  to  pay  rent,  but  is  in  fact  an  advance  to  the  landlord 
with  an  agreement  that  on  the  day  when  the  rent  becomes  due 
such  advance  shall  be  treated  as  a  fulfilment  of  the  obligation  to 
pay  the  rent  (n).  Hence  a  payment  on  account  of  rent  not  due 
at  the  time  was  formerly  in  equity,  and  is  now  generally,  a 
defence  as  against  the  lessor  and  his  heirs  to  an  action  for  the 
rent  (o) ;  though,  if  the  lessor  dies  before  the  rent  is  due,  his 

(g)  See  Barwick  v.  Foster  (1610),  A.  &  E.  463. 

Cro.    Jac.    227,    233,     Yelv.    167;  (0  Clun's   Case   (1614),    10    Bep. 

Biggin  v.  Bridge  (1676),  3  Keb.  534.  127  a. 

(A)  ^V//v.  Crra?/(7c(15o6),  Plowden,  (m)  Cromwell  v.  Andrews  (1583), 

164,  171 ;  incorrectly  cited  in  MaU  Cro.  Eliz.  15. 

lory*s  Case,  5  Eep.  1 1 1  b.  (n)  De  Nicholls  v.  Saunders  (1870), 

(»■)  Hutchins    V.    Scott    (1837),    2  L.  R.  5  C.  P.  589,  per  Willes,  J.,  at 

M.  &  W.  809,  810.  p.  594. 

{k)  Ho2)kins  v.  Helmore  (1838),  8  (o)  Nash  v.  Oray  (1861),  2  F.  &  F. 
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execntojcs  will  have  to  accoant  for  an  apportioned  part  (p)  of  the 
TBntio  his  heir  (q).  But  if  the  lessor  has  mortgaged  his  rever- 
sion, the  payment  is  ineffectual  as  to  any  rent  accruing  due  after 
the  lessee  has  notice  of  the  mortgage,  and  the  lessee  is  liable  to 
pay  the  rent  over  again  (r). 

The  tenant  has  the  whole  of  the  day  to  pay  his  rent  in,  and  it  Payment  on 
is  not  in  arrear  until  after  midnight  («) ;   but  even  at  law  a     ®  ^^^ "    y* 
p&yment  on  the  morning  of  the  rent-day  is  valid  as  against  the 
heir  of  the  landlord,  in  case  the  latter  should  die  on  the  same 

day  (t). 

(4)  Whbbb  Ebnt  is  Payable. 

If  no  other  place  is  appointed  by  agreement,  rent  must  be  Where  there 

paid  upon  the  land  demised  (u) ;  but  if  the  tenant  has  expressly  agreement^ 

covenanted  to  pay  rent,  it  is  his  duty  to  seek  out  the  person  to 

whom  the  rent  is  to  be  paid,  and  to  pay  it,  or  tender  it  to  him, 

on  the  appointed  day  (a;).     If  the  sovereign  makes  a  lease  for  On  lease  by 

years  reserving  rent,  without  appointing  any  place  for  payment,  ^^^®^®*8^- 

the   lessee  may  pay  the  rent  either  at  the  exchequer  or  to  the 

bailiffs  or  receivers  authorized  by  the  sovereign  to  receive  it  (y), 

(5)  To  WHOM  Eent  is  payable. 
Upon  the  death  of  any  person  after  81st  December,  1897,  his  i.  Real  repre- 
real  estate  (z)  devolves  upon  his  personal  representatives  for  the  ^®^^***^®®- 
purpose  of  being  administered  by  them,  so  far  as  necessary,  in 
the  same  manner  as  personal  estate,  and  then  to  be  transferred 
to   the  persons  beneficially  entitled  (a).     Such  transfer  may  be 
by  assent  to  a  devise  or  by  conveyance,  "but  until  it  is  effected 
the   personal  representatives  are  entitled  to  receive  the  rents. 
In   the  case  of  an  intestacy,  it  is  not  settled  whether  there  is 
any  person  entitled  to  receive  the  rents  pending  the  grant  of 
administration  (&)• 


391.  See  Rockingham  v.  Penrice 
(1711),  1  R  W.  177 ;  1  Swanst.  345, 
note. 

»  Infra,  p.  240. 
\j)  Jiockingham  v.  Penrice^  supra, 

(r)  Be  NichoUs  v.  Saunders  (1870), 
Jj  K.  5  C.  P.  589 ;  Cook  v.  Guerra 
(1872),  L.  E.  7  C.  P.  132. 

(s)  Dibble  V.  Bowater  (1853),  2 
E-  &  B.  564.  See  Duppa  v.  Mayo 
(1671),  1  Wms.  Saund.  at  p.  287; 
jtidgment  of  Blackstone,  J.,  in  Cut^ 
ting  V.  Derby  (1776),  2  W.  Bl.  at 
p.  1077. 


(0  Clun's  Case  (1614),  10  Eep. 
127  b. 

(m)  Co.  Litt.  201  b;  Boroughes' 
Case  (1596),  4  Rep.  p.  73  a.  See 
Bowe  V.  Young  (1820),  2  Br.  &  B. 
p.  234  ;  Crouch  v.  Fastol/e  {IGSO),  Sir 
T.  Raym.  418. 

(x)  Haldane  v.  Johnson  (1853),  8 
Ex.  689,  695. 

(y)  See  note  (m),  supra, 

(z)  See  supra,  p.  61,  note  [g), 

(a)  Land  Transfer  Act,  1897, 
60  &  61  Vict.  c.  65,  Part  I. 

(6)  See  supra,  p.  62. 


224 


TERMS  OP  TENANCY. 


[chap.  IV. 


2.  Agents. 


3.  Mortgagor. 

Lease  before 
mortgage. 


Lease  after 
mortgage. 


A  tender  to  an  agent  authorized  to  receive  payment  is  as  good 
as  a  tender  to  the  landlord  in  person  (e).  But  before  paying  or 
tendering  rent  to  an  agent  the  tenant  should  not  only  see  that 
the  agent  has  been  duly  authorized  to  receive  it,  but  also,  in  the 
case  of  an  agent  not  authorized  by  power  of  attorney  (rf)>  that 
his  authority  has  not  been  revoked  by  the  death  or  bankruptcy 
of  the  landlord  (e).  If  the  landlord  has  held  out  a  person  to  the 
tenant  as  his  agent  to  receive  the  rent,  he  cannot  withdraw  the 
agent's  authority  without  giving  the  tenant  notice  of  such  with- 
drawal (/),  and  until  such  notice  is  given  the  landlord  will  be 
bound  by  the  agent's  receipts.  Hence  the  landlord's  wife,  who 
has  acted  as  his  agent  on  similar  occasions  before,  when  her 
authority  was  acknowledged,  retains  such  authority  till  it  is 
countermanded  (</).  A  clause  in  a  lease  by  deed,  whereby  the 
landlord  agrees  that  K.,  who  has  no  interest  in  the  rent,  is  to 
receive  all  rent  from  the  tenant  at  all  times  when  it  becomes 
due  during  the  term,  and  his  receipt  is  to  be  a  full  and  sufficient 
discharge  from  all  liability,  has  been  interpreted  as  a  bare 
authority  to  receive  the  rent,  and  therefore  revocable  by  the 
landlord  upon  notice  of  the  revocation  to  the  tenant  (h). 

A  tenant  under  a  lease  made  by  a  mortgagor  before  the  mort- 
gage is  perfectly  safe  in  paying  the  rent  to  the  mortgagor  until 
he  has  notice  of  the  mortgage  from  the  mortgagee  (t ).  After 
the  mortgagee  has  given  such  notice  he  is  entitled  to,  and  may 
distrain  for,  all  rent  in  arrear  which  has  accrued  due  since  the 
mortgage  (k).  If  after  notice  given  by  the  mortgagee  the  tenant 
pays  rent  to  the  mortgagor,  without  any  fraud  or  misrepresenta- 
tion on  the  part  of  the  latter,  the  payment  cannot  be  recovered 
by  the  tenant  from  the  mortgagor  (I). 

The  position  of  the  tenant  under  a  lease  made  after  the 


(c)  Ooodland  v.  Blewith  (1808),  1 
Camp.  477, 478.  See  infra,  Chap.  IV,, 
Hect.  1  (10)  (i)  (c);  Eoscoe's  Nisi 
Prius  Evidence,  17th  ed.  p.  687. 

((l)  A  tenant  paying  in  good  faith 
under  a  power  of  attorney  is  pro- 
tected bv  the  Conveyancing  Act, 
1881,8.47. 

(e)  As  to  revocation  by  lunacy,  see 
nrew  V.  Xtinu  (1879),  4  Q.  B.  D.  661. 

(./•)  See  Drew  v.  Nimti  (1879),  4 
Q.  B.  D.  p.  667 ;  Trneman  v.  Loder 
(1840),  11  A.  &E.  589. 

((/)  Browne    v.    rowdl    (1827),    4 


Bing.  230, 232.  See  Dodd  v.  AcJdom 
(1843),  6  M.  &  Gr.  672. 

(h)  Vejinhig  v.  Bray  (1862),  2 
B.  &  S.  602. 

(i)  4  Anne,  c.  16,  s.  10;  infnu 
Chap,  v.,  Sect.  1  (5) ;  Trent  v.  Huut 
(1853),  9  Ex.  p.  23. 

(A)  Moss  V.  GaUimore  (1779),  1 
Dougl.  279 ;  Boffers  v.  Htunphreyi 
(1835),  4  A.  &  E.  299;  Burrows  v. 
Gradin  (1843),  1  D.  &  L.  213.  See 
miitmore  v.  Walker  (1848),  2  C.&K 
615. 

(I)  Higys  v,  Scoit  (1849),  7  C.  B.  63. 
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Hiortgage  depends  on  whether  sect.  18  of  the  Conveyancing  Act  i.  Not  under 
applies  or  not.  If  it  does  not  apply,  the  tenant  may  consider  J^gg\^'  ^^*' 
the  mortgagor  as  his  landlord  so  long  as  the  mortgagee  allows 
the  mortgagor  to  receive  the  rents  (m).  But  the  mortgagee,  if 
he  desires  to  go  into  possession,  cannot  directly  enforce  payment 
of  rent  to  himself,  for  the  tenant  does  not  hold  under  him,  nor 
is  a  tenancy  under  the  mortgagee  created  by  notice  to  pay  the 
rent  to  him  (n).  The  tenancy  under  the  mortgagor  continues, 
and  the  tenant  is  estopped  from  denying  it  (o).  The  tenant, 
however,  is  liable  to  be  evicted  by  the  mortgagee  claiming  under 
title  paramount,  and  if  the  notice  to  pay  rent  to  the  mortgagee 
is  accompanied  by  a  threat  of  legal  proceedings,  the  tenant  is 
justified  in  paying  to  the  mortgagee  all  rent  due  since  the  mort- 
gage not  already  paid  to  the  mortgagor,  and  all  rent  subse- 
quently accruing  due  (p).  A  payment  so  made  under  compulsion 
of  law,  and  in  consequence  of  the  default  of  the  lessor,  is  treated  as 
a  payment  of  the  rent  due  to  the  lessor  (q),  and  may  be  set  up  as  a 
satisfaction  of  such  rent  without  in  any  way  disputing  his  title  (r) . 

The  mere  fact  of  the  mortgagee*  s  having  given  notice  to  the 
tenant  to  pay  rent  to  him,  not  accompanied  by  actual  payment, 
is,  however,  no  defence  to  an  action  or  distress  for  rent  by  the 
mortgagor  («) . 

If  the  lease  is  made  under  sect.  18  of  the  Conveyancing  Act,  1881,  "•  Under 
the  legal  reversion  on  the  lease  is  in  the  mortgagee,  and  upon  his  issi?    ^  ' 
giving  notice  to  the  tenant  he  has  the  like  remedies  on  the  covenants 
in  the  lease  as  though  the  lease  had  been  granted  by  himself  (t). 

Upon  a  lease  by  several  joint  tenants,  one  of  them  may  4.  Co-owners. 
recover  the  whole  rent  and  give  a  discharge  for  it  (a).  Upon  a 
lease  by  tenants  in  common,  the  survivor  may  sue  for  the 
whole  rent,  although  the  reservation  is  to  the  lessors  according 
to  their  respective  interests  (x).  But  if  a  lessee  holding  under 
two  tenants  in  common  pays  the  whole  rent  to  one  after  notice 


(m)  Per   Bayley,   J.,  in  Pope  v. 
Biffgs  (1829),  9  B.  &  C.  at  p.  251. 
(w)   Rogers  v.  Humphreys  (1835),  4 

A.  &  K  p.  313. 

(o)  Alchorne  v.    Gomme   (1824),  2 
Bing.  54. 

(p)   Pope     V.     Biggs     (1829),      9 

B.  &  C.  245 ;  Johnson  v.  Jones  (1839), 
9  A.  &  E.  809 ;  Waddilove  v.  BarneU 
(1836),  2  Bing.  N.  C.  538. 

(q)    Underhay   v.  Read    (1887),  20 
Q.  B.  D.  209. 


(r)  Johnson  v.  Jones  (1839),  9 
A.  &  E.  809. 

(«)  Wheeler  v.  Branscomhe  (1843),  5 
Q.  B.  373;  Wilton  v.  Dunn  (1851), 
17  Q.  B.  294.  See  Hichnan  v. 
Machin  (1859),  4  H.  &  N.  716. 

(t)  See  sect.  10. 

(it)  Robinson  v.  Hofman  (1828),  4 
Bing.  562,  565. 

(x)  Wallace  v.  M'Laren  (1828),  1 
Man.  &  By.  516.     See  supra,  p.  64. 
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5.  Assignees. 


Tenant  not  to 
be  prejndiced 
by  payment 
of  rent  to 
grantor  before 
notice. 


Payment  of 
rent  to  person 
not  entitled 


to  it. 


from  the  other  not  to  pay  it,  the  tenant  in  common  who  gave 
the  notice  may  distrain  for  his  share  {y). 

Upon  an  assignment  of  risnt,  whether  with  or  without  the 
reversion  to  which  it  is  incidept,  the  assignee  may  bring  an 
action  of  debt  for  the  rent  (z).  A  mere  authority  to  pay  the  rent 
to  a  third  person,  contained  in  a  letter  from  the  lessor  addressed 
to  the  lessee,  where  it  does  not  appear  that  any  consideration 
moves  from  such  third  person,  is  revocable  (a) ;  but  it  is  other- 
wise if  a  consideration  is  shown,  and  the  letter  then  operates  as 
an  equitable  assignment  {h). 

Bent  actually  due  (c)  to  a  judgment  debtor  may  be  attached 
in  the  hands  of  his  tenant  (d)  by  a  garnishee  order  under  R.S.C. 
1883,  Ord.  45. 

Although  upon  a  grant  of  the  reversion  an  attornment  to  the 
grantee  is  not  now  necessary  {e),  yet  the  tenant  is  not  prejudiced 
or  damaged  by  payment  of  rent  to  the  grantor,  or  by  breach  of 
any  condition  for  non-payment  of  rent  (/),  before  notice  is  given 
to  him  of  such  grant  by  the  grantee  (g). 

Payment  of  rent  to  a  person  not  entitled  to  it,  with  the 
acquiescence,  under  a  false  apprehension,  of  the  person  really 
entitled,  has  been  held  not  to  exonerate  the  tenant  from  the 
duty  of  paying  it  to  the  latter  (A).  Rent  paid  by  mistake,  in 
ignorance  of  the  death  of  a  person  for  whose  life  the  premises 
are  held,  may  be  recovered  back  (i).  And,  generally,  where  the 
tenant  has  paid  rent  to  A.,  who  has  no  title,  and  is  subsequently 
evicted  and  ordered  to  pay  m'esne  profits,  he  can  recover  the 
rents  from  A.  in  an  action  for  money  had  and  received  (k).  A 
representation  as  to  the  person  entitled  to  receive  rent  binds  the 
person  making  it  (Q. 


(y)  Harrison  v.  Barnhy  (1793),  5 
T.  R.  246.  See  Potvis  v.  Smith  (1822), 
5  B.  &  A.  850. 

(z)  Robins  v.  Cox  (1661),  1  Lev.  22  ; 
Allen  V.  Bri/an  (1826),  5  B.  &  C.  512  ; 
Williams  V.  Hayward  (1859),  1 
E.  &  E.  1040,  see  p.  1050. 

(a)  Ex jyarte Hall  (IS19),  10  Ch,!). 
615. 

(h)  Knill  V.  Prmose  (1884),  33 
W.  R.  163. 

{c\  Jones  V.  Thompson  (1858),  27 
L.  J.  a  B.  234. 

((f)  Mitchell  V.  Lee  (1867),  L.  R.  2 
Q.  B.  259. 

(e)  Jn/ray  pp.  444,  445. 


(/)  The  necessity  for  notice  of  a 
grant  of  the  reversion  before  re-entry 
is  confined  to  the  case  of  re-entry  for 
non-payment  of  rent :  Scaliock  v. 
Harston  (1875),  1  C.  P.  D.  106. 

(g)  4  Anne,  c.  16,  s.  10.  As  to  the 
sufficiency  of  the  notice,  see  Cook  t. 
Overra  (l'872),  L.  R.  7  C.  P.  132, 187. 

(h)  Williams  v.  BaHholomew  ( 1 798), 
1  B.  &  P.  326. 

(A  Barher  v.  Brown  (1856),  1 
C.  B.  N.  S.  121. 

(Tc)  Newsome  v.  Oraham  (1829),  10 

B.  &  C.  234. 

(0   White   V.    Greenish  (1861),  11 

C.  B.  N.  S.  209. 
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(6)  Amount  of  Ebnt  Payable. 

The  rent  payable  under  a  written  agreement  cannot  be  Parol  varia- 
effectually  reduced  by  a  parol  variation  (in) ;  and  though  the 
variation  is  followed  by  payment  of  the  reduced  rent,  this  does 
not  per  se  operate  as  the  creation  of  a  new  tenancy  (n).  Nor 
does  a  verbal  agreement  for  an  increase  of  rent(o),  though  it 
seems  that  the  increased  rent  can  be  recovered  in  an  action  for 
nse  and  occupation  (p). 

An  additional  rent  is  frequently  reserved  in  case  the  tenant  increased 
violates  the  provisions  of  his  lease,  as,  for  instance,  a  yearly 
rent  for  every  acre  of  land  above  a  certain  quantity  which  he 
ploughs  up  or  converts  into  tillage  (q).  A  sum  thus  reserved  is 
not  in  general  deemed  a  penalty,  but  a  liquidated  satisfaction 
fixed  and  agreed  upon  by  the  parties  (r),  and  if  it  has  once 
become  payable  it  is  payable  as  rent  annually  during  the 
residue  of  the  term  («),  even  though  the  land  be  restored  to  its 
original  condition  (t).  The  description  of  land  in  the  lease  as 
meadow  does  not  estop  the  lessee  from  proving  that  it  was  in 
fact  arable  (u). 

If  the  increased  rent  is  expressly  reserved  payable  yearly 
during  the  residue  of  the  term  after  it  has  once  become  payable, 
the  contract  is  construed  as  giving  the  lessee  the  right  to  do  the 

(m)  Crowh.1t  V.  Vittey  (1852),  7  Ex.  9  Ir.  L.  R.   235;    Wnyht  v.  Tracey 

319.    See  HilUni  v.  Ooodhiud  (1827),  (1873),  I.  R.  7  C.  L.  134  ;  Re  E,  of 

2C.  &P.  591.  '  Mexhorough    and    Wood    (1882),   47 

(n)  Clarke  v.  Moore  (1844),  1  Jo.  &  L.  T.  516 ;  Lord  Elphinstone  v.  Monk- 

Lat.  723.  land  Iron  and  Coal  Co,  ( 1 886) ,  1 1  App. 

(o)  Delmeye  v.  Mullins  (1875),  I.  R.  Cas.   332.     See,  too,  Janes  v.  (freen 

9C.  L.  209.     As  to  variation  in  the  (1829),   3  Y.  &  J.   298;    Denton  v. 

Btatementof  the  amount  in  collateral  Bichmond  (1833),  1  Cr.  &  M.  734, 

instruments,  see  Zfli*n«on  V.  Tre7?i^ere  742;    Pollitt  v.   Forrest   (1847),    11 

(1834),  1  A.  &  E.  792.  Q.  B.  949  ;  Bray  v.  Fogarty  (1870), 

[jt)  Burrows   v.  Oradin  (1843),  1  I.  R.  4Ea.  544;  suftra,  j^.  1*63.     For 

B.  &  L.  213.  a  case  wnere  an  additional  rent  re- 

(7)  See  Fieldenv.  Tatteraall  (IS6S)  y  served  **by  way  of  penalty"  for  a 

7  L.  T.  718.     As  to  additional  rent  breach  of  covenant  in  the  last  year 

in  case  of   occupation    by   persons  of  the  term  onlv  was  deemed  to  be  a 

other  than  the  lessee,  see  Greenslade  penalty,  see  Willson  v.  Love,  [1896]  1 

V.  TapscoU  (1834).  1  C.  M.  &  R.  55 ;  Q.  B.  626. 

Ponsonhy  v.  Adams  (1770),  2  Br.  P.  C.  («)  Farrant    v.     Olmius,     supra  ; 

431.    As  to  using  lands  as  a  race-  Bowers  v.   Nixon  (1848),   12   Q.  B. 

oouTse   under  a    provision    of    this  p.  558. 

nature,    see     Aldridqe    v.     Howard  {t)  Birch   v.    Stephenson  (1811),   3 

(1842),  4  M.  &  Gr.  921.  Taunt,  p.  478.     But  see  Domvilie  v. 

(r)  Itolfi  V.  Peterson  (1772),  2  Bro.  Ford  (1872),  Ir.  R.  7  C.  L.  534. 

P.  C.  436:  Farrant  V.  0?mt««  (1820),  (»/)  Skipworih   v.   Green  (1725),    8 

3B.&  A.  692  ;  Smith  v.  Byan  (1844),  Mod.  311. 
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act  which  attracts  the  additional  rent  (x),  and  the  Goarts  baye 
refused  to  restrain  him  from  doing  such  act  {y).  But  the  ques- 
tion is  one  of  construction  as  to  the  meaning  of  the  contract  {z) ; 
and  it  seems  that  where,  in  addition  to  the  exaction  of  an  in. 
creased  rent  or  other  sum  on  the  doing  of  a  specified  act,  the 
lessee  is  also  made  subject  to  forfeiture  (a),  or  where  a  single 
payment  only  is  reserved  (b),  the  Court  will  restrain  the  lessee 
by  injunction  from  doing  the  act.  Where  the  lessee  covenants 
to  do  a  particular  thing,  as,  in  the  lease  of  a  public-house,  to 
buy  all  beer  used  on  the  premises  from  the  lessor,  with  a  pro- 
vision that  he  shall  pay  a  reduced  rent  while  this  is  done,  be 
cannot  pay  the  full  rent  and  disregard  the  covenant  (c). 

Where  there  is  a  right  of  re-entry  on  breach  of  the  covenant, 
it  is  at  the  option  of  the  lessor  whether  he  will  re-enter  or 
whether  he  will  demand  payment  of  the  increased  rent  (d). 

A  tenant  cannot,  in  general,  set  off  against  the  rent  sums  dae 
to  him  from  his  landlord,  or  payments  made  on  behalf  of  bis 
i.  On  distress,  landlord,  unless  there  is  a  special  agreement  to  that  effect  («),  for 
although  the  sum  due  to  the  tenant  may  be  of  greater  amount 
than  the  rent,  yet  if  the  rent  is  not  paid  the  landlord  may 
distrain  for  it  (J).  Hence  a  tenant  cannot  obtain  an  injunction 
against  his  landlord  to  restrain  proceedings  upon  a  replevin 
bond  on  the  ground  of  a  set-off  against  the  rent  distrained  for  {g). 


General  rule 
as  to  set-off 
against  rent. 


(x)  Legh  V.  LiUie  (1860),  6  H.  &  N. 
1(55;  infra,  ji.  372. 

(y)  Woodward  v.  Oyha  (1690).  2 
Vem.  119;  Jiol/e  v.  Peterson  (1772), 
2  Bro.  P.  C.  436.  See  French  v. 
Macah  (1842),  2  Dr.  &  W.  p.  277; 
Ayiet  V.  Dodd  (1741).  2  Atk.  p.  239; 
Benson  v.  Gibson  (1746),  3  Atk. 
p.  396;  Hardf/  v.  Martin  (1783),  1 
Cox,  26;  Jones  v.  Qreen  (1829),  3 
Y.  &  J.  298,  304  ;  Gerrard  v.  O'ReiUy 
(1843),  3  Dr.  &  W.  414. 

(z)  French  v.  Macah  (1842),  2 
Dr.  &  W.  pp.  276,  284. 

{a)  Barret  v.  Blagrave  (1800),  5 
Ves.  555 ;  French  v.  Macule  (1842),  2 
Dr.  &  W.  p.  284.  See  JVesUm  v. 
Metrop,  Asylum  District  (1882),  9 
Q.  B.  D.  404. 

(h)  City  of  London  v.  Pufjh  (1727), 
4  Bro.  P.  C.  395,  397;  French  v. 
Macalcy  2  Dr.  &  W.  269,  27S.  See 
Jones  V.  Heavens  (1877),  4  Ch.  D. 
636. 

(c)  Hanbunj  v.  Cundy  (1887),  58 


L.  T.  155. 

(d)  Weston  v.  Metrop.  Asylum 
District  (1882).  9  Q.  B.  D.  405:  Doe 
V.  Jepson  (1832),  3  B.  &  Ad.  402. 

(c)  See  Boper  v.  Bnmford  (1810).  3 
Taunt.  76.  If  the  landlord  agroes 
to  allow  a  specified  sum  laid  out  by 
the  tenant  in  repairs,  he  can  distrain 
for  the  whole  rent,  and  the  tenant 
must  sue  on  his  special  agreement: 
Graliam  v.  TaU  (1813).  1  M.  &  S. 
609  ;  unless  he  is  authorized  by  the 
agreement  to  deduct  from  the  rent : 
Dallman  v.  King  (1837),  4  Bing. 
N.  C.  105. 

(  f)  Absolom  V.  Knight  (1743), 
Bull.  N.  P.  181 ;  Barnes,  450 ;  Lay- 
foch  V.  Tti/nell  (1787).  2  Chit.  531; 
judgment  of  Park,  J.,  in  Andrew  v. 
'Hancock  (1819),  1  Br.  &  B.  at  p.  46; 
Willson  V.  Darenjmrt  (1833),  5  C.  &  P. 
531. 

(g)  PraU  v.  Keith  (1864),  33 
L.  J.  Ch.  528.  See  Townrwo  T. 
Benson  (1818),  3  Madd.  203. 
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If,  however,  the  landlord,  instead  of  distraining,  sues  for  rent,  ii.  in  action 
the  defendant  may  plead  a  set-ofif(/i).  It  was  held  by  Lord 
Kenyon  that,  at  common  law,  in  an  action  of  covenant  for  rent 
the  defendant  could  not  set  off  any  uncertain  damages  that  he 
might  be  entitled  to  recover  against  the  landlord  (?) ;  but  the 
present  practice  allows  a  defendant  in  any  action  to  set  oflf  any 
claim,  whether  sounding  in  damages  or  not,  unless  the  Court  or 
Judge  refuses  permission  to  the  defendant  to  avail  himself  of  it  (/j). 

The  following  payments  may  be  deducted  by  the  tenant  from  Deductions 
his  rent :— Sums  paid  by  the  tenant  for  the  landlord's  share  of  ^ade^/^m  ^ 
property  tax  (Z).     Under  the  Income  Tax  Acts  (??i)   the  tenant  rent, 
may  deduct  the  landlord's  income  tax,  actually  paid   by  the  J^iop^^'^^y 
tenant  (n),  out  of  the  next  payment  of  rent ;  and  any  contract  for 
the  payment  of  rent  in  full  without  allowing  the  deduction  is 
void  (o).    Where,  however,  the  rent  is  reserved  clear  of  property 
tax,  the  lease  is  not  altogether  void,  but  the  rent  is  payable 
subject  to  the  deduction  (p).    And  a  covenant  to  pay  the  property 
tax  will  not  avoid  a  separate  covenant  for  payment  of  rent  clear 
of  taxes  generally  ;  for  these  words  will  be  understood  of  such 
taxes  as  the  tenant  may  lawfully  engage  to  defray  (q).    A  proviso 
for  reduction  of  rent  in  case  of  the  repeal  or  suspension  of  the 
Income  Tax  Acts  is  good  (?*) ;  and  so  is  an  agreement  that  if  the 
tenant  wifl  pay  the  rent  in  full  without  any  deduction  in  respect 
of  the  landlord's  property  tax,  the  landlord  will  repay  to  the 
tenant  all  sums  paid  for  the  tax  (s).     The  tenant  may  deduct  the 
tax,  although  the  landlord  is  entitled  to  exemption  (t) ;  and,  to 
justify  deduction,  it  is  sufficient  to  prove  payment  to  the  collector, 
without  producing  the  assessment  (u).    If  the  landlord  refuses 

(/*)  E  S.  C.  1883,  Ord.  19,  r.  3. 
See  fio8coe*8  Nisi  Prius  Evidence, 
nthed.  pp.  696,  720,  721. 

(i)  Weigail  v.  Waters  (1795),  6  T.  R. 
488.  See,  too,  Gower  v.  JJiint  (1735), 
Barnes,  290. 

(k)  See  R.  S.  C.  1883,  Ord.  19,  r.  3. 

(0  See  Gabell  V.  Shevell  (1813),  5 
Taunt  81  ;  Hex  v.  Mitchum  (1783),  1 
Doug.  226  n. ;  Franklin  v.  Carter 
(1846),  1  C.  B.  750. 

(w)  Income  Tax  Act,  1842  (5  &  6 
Vict.  c.  35),  s.  60;  Income  Tax  Act, 
1853  (16  &  17  Vict.  c.  34),  s.  40; 
27  &  28  Vict.  c.  18,  8.  15.  As  to 
houses  let  in  several  tenements,  see 
Act  of  1 853,  8.  36. 

(w)  Proviso  to  sect.  40  of  Act  of 


1853. 

(o)  Act  of  1842,  ss.  73,  103.  See 
in/ray  p.  385. 

{p)  Fuller  V.  Abbott  (1811),  4 
Taunt.  105;  Tinckltr  v.  Prentice 
(1812),  4  Taunt.  549. 

{q)  Gaskell  v.  King  (1809),  11  East, 
165. 

if)  Colhron  v.  Travers  (1862),  12 
C.  B.  N.  S.  181 ;  Beadtl  v.  Fitt  (18G5), 
11  L.  T.  592. 

(&)  Lamb  v.  Bretvster  (1879),  4 
Q.  B.  D.  607. 

{t)  Swatman  v.  Ambler  (1855),  24 
L.  J.  Ex.  185. 

(it)  Fhilipa  v.  Beer  (1815),  4  Camp. 
266. 
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When  deduc- 
tion to  be 
made. 


2.  Land  tax 


to  allow  for  property  tax,  and  distrains  for  the  fall  rent,  the 
tenant  may  recover  in  an  action  for  money  had  and  received  (x). 

As  soon  as  the  tenant  has  paid  the  property  tax,  it  is  in  effect 
a  payment  by  him  of  so  much  of  the  next  rent  dae  to  his  land- 
lord iy) .  Bat  the  dedaction  mast  be  made  from  the  next  payment 
of  rent,  or  the  amount  cannot  afterwards  be  recovei'ed_(-8?).  It  is 
only  on  the  production  of  a  certificate  of  the  tax  being  paid  that 
the  landlord  is  bound  to  make  the  allowance  (a).  A  succeeding 
occupier  may  tender  in  part  payment  of  his  rent  a  receipt  for 
property  tax  which  has  become  due  since  the  last  payment  of 
rent,  and  has  been  paid  by  the  former  occupier  {h) ;  and,  if 
called  upon  to  pay  arrears  which  should  have  been  paid  by  the 
former  occupier,  he  may  deduct  these  out  of  any  subsequent 
payment  of  rent  to  the  landlord  (c). 

Sums  paid  by  the  tenant  for  the  landlord's  proportion  of  the 
land  tax  {d) — that  is,  such  proportion  of  the  tax  as  the  rent  bears 
to  the  assessed  annual  value  of  the  premises  (<?) ;  provided  there 
is  no  agreement  to  the  contrary  (/).  A  payment  of  land  tax  can 
only  be  deducted  from  the  rent  which  has  then  accrued,  or  is 
then  accruing  due;  for  the  law  considers  the  payment  of  the 
land  tax  as  a  payment  of  so  much  of  the  rent  then  due,  or  grow- 
ing due,  to  the  landlord :  and  if  afterwards  the  tenant  pays  the 
rent  in  full,  he  cannot  at  a  subsequent  time  deduct  the  former 
land  tax  from  the  rent  (g).  An  excessive  deduction  permitted, 
for  several  years,  by  mistake  by  the  landlord  or  his  agent,  the 
landlord  having  the  means  of  knowing  all  the  facts,  and  there  being 
no  fraud  or  misrepresentation  on  the  part  of  the  tenant,  will 
operate  as  a  payment  of  so  much  rent,  and  the  landlord  cannot 
afterwards  distrain  for  sums  so  deducted,  or  recover  them  by 


(.r)  Graham  v.  Tate  (1813),  1 
M.  &  S.  609. 

(v)  See  per  Abbott,  J.,  in  Denhy 
V.  Moore  (1817),  1  B.  &  A.  at 
p.  129. 

(z)  Denhy  v.  Mixyre  (1817),  1  B.  & 
A.  123 ;  Camming  v.  Bedhorowjh 
(1846),  16  M.  &  W.  438. 

(fi)  Pocock  V.  Eustace  (1809),  2 
Camp.  181 ;  Baker  v.  Davis  (1814), 
3  Camp.  474. 

{h)  Clennel  v.  Read  (1816),  7  Taunt. 
50. 

(c)  Income  Tax  Act,  1853,  fi.  35. 

[d)  38  Geo.  3,  c.  5,  s.  17 ;  Hyde  v. 


Hill  (1789),  3  T.  E.  377;  Ward  v. 
Const  (1830),  10  B.  &  C.  635,  per 
Parke,  J.,  p.  654. 

(e)  See  judgment  of  Baylev,  J.,  in 
Stuhhs  V.  Parsons  (1820),  3  B.  &  A. 
519  ;  Whitfield  v.  Brandwoud  (1818;. 
2  Stark.  440. 

(/)  38  Geo.  3,  c.  5.  s.  35. 

{g)  Per  Bayley,  J.,  in  Stuhhs  v. 
ParsonSy  3  B.  &  A.  at  p.  520 ;  Andreu: 
V.  Hancock  (1819),  1  Br.  &  B.  37: 
Saunderson  v.  Hanson  (1828),  8  C.  & 
P.  314 ;  Spragg  v.  Hammond  (1820) 
2  Br.  &  B.  69. 
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action  as  arrears  of  rent  {h).  Where  the  lessee  is  hound  to  pay 
the  land  tax,  and  the  tax  is  redeemed  by  a  person  beneficially 
entitled  to  the  rent,  the  amoant  of  the  land  tax  is  to  be  considered 
as  rent  reserved,  and  may  be  recovered  accordingly  (i). 

Sums  paid  by  the  tenant  for  the  landlord's  proportion  of  a  8.  Sewere 
sewers  rate  may  be  deducted  in  the  absence  of  any  agreement  to  '^^* 
the  contrary  (A) ;  but  the  deduction  must  be  made  from  the  rent 
for  the  current  year  (Z). 

Rates  imposed  for  local  improvements  are  usually  recoverable  4.  Local  im- 
by  the  local  authority  from  the  occupier,  who  is  authorized,  in  ^J*^®°^®°* 
the  absence  of  an  agreement,  to  deduct  them  from  his  rent. 
Thus  draining  and  paving  expenses  incurred  by  the  local 
authority  under  the  Metropolis  Management  Act,  1855  (m),  may 
under  the  Metropolis  Management  Amendment  Act,  1862  (u),  be 
recovered  either  from  the  owner  or  the  occupier,  and  in  the  latter 
case  the  owner  must  allow  the  occupier  to  deduct  the  rate  from 
his  rent ;  but  this  provision  is  without  prejudice  to  any  contract 
under  which  the  occupier  is  bound  to  pay  rates.  The  tenant 
cannot  deduct  unless  he  has  actually  paid  the  rate  (o).  Where, 
however,  he  has  so  paid,  the  landlord  cannot  afterwards  distrain 
for  the  amount,  though  he  may  still  have  a  right  of  action  against 
the  tenant  upon  a  covenant  by  the  latter  to  pay  rates  (p). 

Similar  provision  is  made  with  respect  to  expenses  incurred  in 
abating  nuisances  and  private  improvement  expenses  under  the 
Public  Health  Act,  1875  (q).  Thus  where  the  occupier  by  whom 
any  private  improvement  rate  is  paid  holds  the  premises  in 
respect  of  which  the  rate  is  made  at  a  rent  not  less  than  the 
rack-rent  (/•),  he  is  entitled  to  deduct  from  his  rent  three-fourths 


{h)  Draimton  v.  Rohim  (1826),  4 
Bing.  11;  Waller  v.  Andrews  (1838), 
3  M.  &  W.  312. 

(0  42  Geo.  3,  c.  116,  s.  126.  See 
^ynrd  V.  Const  (1830),  10  B.  &  C. 
635;  Faulkner  v.  Lleicellin  (1863),  9 
J^.T.  251,  557. 

{k)  The  Land  Drainage  Act,  1861 
(24  &  25  Vict.  c.  133),  s.  38  ;  S'mith  v. 
Hmnble  (18/)4),  15  C.  B.  321.  See 
Tidmcll  V.  Whitivorth  (1867),  L.  E. 
2  C.  P.  p.  336.  As  to  ratepayers  in 
metropolitan  boroughs,  see  sect.  12 
of  the  London  Government  Act,  1899 
(62  &  63  Vict.  c.  14). 

[I)  ^>ee  Andrews,  Hancock  (1819), 
1  Br.  &  B.  37 ;  Saunderson  v.  Hanson 


(1828),  3  C.  &  P.  314. 

(m)  18  &  19  Vict.  c.  120,  ss.  73,  105. 

(n)  25  &  26  Vict.  c.  102,  s.  96. 

(o)  Itijan  V.  Thompson  (1868),  L.  E. 
3  C.  P.  144. 

(i>)  Skinner  v.  Hunt  (1904),  20 
T.  L.  R.  176. 

(</)  38  &  39  Vict.  c.  55 ;  see  sects. 
104,  150,  214,  226.  As  to  the  \evy- 
ing  of  a  local  rate  where  a  house  is 
let  in  parts,  see  Lobban  v.  Cooke 
(1858),  3  II.  &  N.  238. 

(r)  *'Eack-rent"  is  defined  by 
sect.  4  as  rent  which  is  not  less  than 
two-thirds  of  the  full  net  annual 
value  of  the  property  out  of  which 
the  rent  arises. 
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of  the  amount  paid  by  him  on  account  of  such  rate ;  and  if  he 
holds  at  a  rent  less  than  a  rack-rent  he  is  entitled  to  dedactfrom 
his  rent  such  proportion  of  three-fourths  of  the  rate  as  his  rent 
bears  to  the  rack-rent  {s). 

An  occupying  tenant  who  properly  pays  on  account  of  a  rent- 
charge  created  on  the  enfranchisement  of  copyhold  lands  under 
the  Copyhold  Act,  1894  {t),  any  money  which,  as  between  himself 
and  his  landlord,  that  tenant  is  not  liable  to  pay,  is  entitled  to 
recover  from  the  landlord  the  money  paid,  or  to  deduct  it  from 
the  next  rent  payable  by  the  tenant ;  and  an  intermediate  land- 
lord who  pays  or  allows  any  sum  under  this  provision  may  in 
like  manner  recover  it  from  his  superior  landlord  or  deduct  it 
from  his  rent  (w). 

Formerly  tithe  rent-charge  was  recoverable  from  the  occupier 
by  distress,  and  the  occupier  who  paid  the  rent-charge  was,  in 
the  absence  of  agreement,  entitled  to  deduct  it  from  his  rent  (x) — 
that  is,  from  the  next  payment  of  rent  (y),  though,  inasmuch  as 
there  was  no  personal  liability  on  the  landlord  to  pay  the  rent, 
he  was  not  bound  to  indemnify  the  tenant  against  the  con- 
sequences of  a  distress  (z).  But  by  the  Tithe  Act,  1891  (a),  the 
remedy  by  distress  is  abolished,  and  the  tithe  rent-charge  is 
recoverable,  where  the  land  is  in  the  occupation  of  a  tenant,  only 
by  the  appointment  by  the  county  court  of  a  receiver  of  the 
rents  (6).  This  method  applies  also  to  any  sums  directed  by 
the  earlier  Tithe  Acts  or  the  Extraordinary  Tithe  Redemption 
Act,  1886  (c),  to  be  recovered  as  tithe  rent-charge  (d),  including 
redemption  money  (e). 

The  efifect  is  that  the  tithe  rent-charge  is  now  payable  only  by 
the  owner  (/) ;  and  it  is  expressly  enacted  by  the  Tithe  Act, 
1891  (g),  that  "  any  contract  made  between  an  occupier  and  owner 
of  lands,  after  the  passing  of  this  Act,  for  the  payment  of  the 
tithe  rent-charge  by  the  occupier,  shall  be  void."     The  effect  of 


(«)  38  &  39  Vict.  0.  55,  s.  214.  As 
to  deduction  by  mesne  lessees,  see 
the  latter  part  of  the  same  section. 

(t)  61  &  58  Vict.  c.  46,  ss.  8,  17. 

(m)  Sect.  27. 

(x)  The  Tithe  Act,  1836  (6  &  7 
Will.  4,  c.  71,  s.  80);  see  sect.  70. 

(y)  Daivta  v.  Thomas,  [1892]  1 
Q.  B.  414. 

(z)  Oriffenhoo/e  v.  Dauhuz  (1855), 
4  E.  &  B.  230;  5  E.  &  B.  746. 


(rt)  54  Vict.  c.  8.     See  Tithe  Bent- 
charge  Becovery  Rules,  1891. 
(h)  54  Vict.  c.  8,  s.  2. 

(c)  49  &  50  Vict.  c.  54. 

(d)  54  Vict  c.  8,  s.  10  (4). 

(e)  11  V.  Fateraon,  [1895J  1  Q.  B. 
31. 

(/)  That  is,  the  person  in  receipt 
of  rent  from  the  occupier :  Petd  v. 
Kinii  (1894),  11  T.  L.  K.  18. 

(«/)  54  Vict.  c.  8,  8.  1  (1). 
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this  enactment  is  to  prohibit  an  agreement  by  a  tenant  to  reim- 
burse his  landlord  any  sums  paid  by  the  latter  for  tithe  rent- 
charge,  as  well  as  an  agreement  by  the  tenant  to  pay  the  tithe 
rent-charge  directly  to  the  tithe-owner  (h).     Where,  however,  a 
contract  for  payment  of  tithe  rent-charge  by  an  occupier  has 
been  made  before  the  Act,  the  occupier  is  not  bound  by  it,  but 
he  is  liable  to  pay  to   the  owner  such  sum  as  the  owner  has 
properly  paid  on  account  of  the  tithe  rent-charge  which  such 
occupier  was  liable  under  his  contract  to  pay,  exclusive  of  any 
costs  incurred  or  paid  by  the  owner  in  respect  of  such  tithe  rent- 
charge  (t) ;  and  such  sum  is  recoverable  from  the  occupier  by 
distress  in  like  manner  as  is  provided  by  6  &  7  Will.  4,  c.  71,  ss. 
81,  85,  and  the  enactments  amending  those  sections,  and  not 
otherwise  (k).     The  position  of  the  tenant  is  similar  in  respect  of 
a  tithe  rent-charge  created    under    the   Extraordinary    Tithe 
Redemption  Act,  1886  (Z).     Such  a  rent-charge  is  only  charge- 
able on  land  in  respect  of  which  at  the  date  of  the  passing  of 
the  Act  extraordinary  tithe  was  payable  (m).     Bates  imposed  on 
tithe  rent-charge  are  assessed  on  and  recovered  from  the  owner, 
and  not  on  and  from  the  occupier  (n). 

Where  compensation  from  a  landlord  to  his  tenant  (o),  due  7.  Compen- 
under  any  of  the  Agricultural  Holdings  Acts,  1883  to  1900  (i>),  or  ^ 'r?raitura^ 
onder  any  custom  or  contract,  has  been  ascertained  before  the  Holdings 
landlord  distrains  for  rent  due,  the  amount  of  such  compen-  ^^^ 
sation  may  be  set  off  against  the  rent  due,  and  the  landlord  is  not 
entitled  to  distrain  for  more  than  the  balance  (q). 

Compulsory  payments  jnade  by  an  under-tenant  of  arrears  of  8  Rent  due 
rent  due  from  the  original  tenant  to  the  original  landlord,  for  J^ndlordT 
which  the  goods  of  the  under-tenant  are  liable  to  be  distrained  (?•)• 


{h)  See LordLvdJow  v.  Pike,  [1904] 
1  K.  B.  531,  and  the  comments  of 
Channell,  J.,  at  p.  533,  on  Dai-ies  v. 
Fittcn  (1842),  2  Dr.  &  War.  225,  236. 

0)  54  Yict,  c.  8,  8.  1  (2).  See 
Bughtt  V.  Ih'mmtr,  [1893]  2  Q.  B. 
314. 

(i)  Sect.  1  (3).  Although  the 
tenant  enters  into  an  express  agree- 
ment for  payment  of  the  sum  in 
order  lo  a\oid  a  distress,  such  agree- 
ment is  not  enforceable :  Church  v. 
Maxltd,  [1898]  67  L.  J.  Q.B.  823. 
^.(0  49  &  cO  Vict.  c.  54,  s.  7.  See 
Tithe  Act,  1891,  es.  9  (2),  10  (4). 

(w)  Simmwida  t.  Heath,  [1894]  1 


Q.  B.  29. 

(n)  54  Vict  c.  8,  s.  6,  repealing 
6  &  7  WiU.  4,  c.  71,  s.  70,  and  1  Vict, 
c.  69,  8.  8.  As  to  arrears  of  rates 
due  before  the  passing  of  the  Tithe 
Act,  1891,  see  lioberts  v.  Po««,  [1894] 
1  Q.  B.  213. 

(0)  /.€.,  compensation  for  improve- 
ments. 

(p)  As  to  these  Acts  generally, 
see  infra,  Chap.  VII.,  Sect.  4. 

(q)  Sect.  47  of  the  Agricultiu'al 
Holdings  Act,  1883. 

(r)  Saps/ord  v.  Fletcher  (1792),  4 
T.  R.  511;  Carter  v.  Carter  (1829), 
5  Bing.  406 ;  Sturgeae  v.  Farrinyion 


p 
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A  payment  of  sach  rent  by  the  occupier,  in  defaalt  of  the  original 
tenant,  is  not  the  less  a  compalsory  payment,  because  the 
original  landlord  on  demanding  it  allows  the  occupier  time  to 
pay  («).  It  has  been  said  that  the  payment  must  have  been 
preceded  by  a  demand  accompanied  by  a  threat,  in  case  of  non- 
payment, to  distrain,  or  to  eject,  or  to  *'  put  the  law  in  force  "(t), 
but  apparently  the  mere  demand  is  sufficient  (i^). 

Compulsory  payments  are  held  to  be  payments  of  the  rent  itself 
or  part  of  it,  and  consequently  may  be  pleaded  by  way  of  set-off, 
although  as  against  a  distress  a  general  set-off  is  not  allowed  (x). 

Eent  growing  due  may  be  discharged  by  such  payments  as  well 
as  rent  actually  due  («). 

If  upon  a  distress  being  made  upon  goods  of  a  lodger  in  the 
tenant's  house  the  lodger  gives  notice  that  the  goods  are  his,  the 
distress  is  not  to  be  proceeded  with ;  but  the  lodger  may,  on 
taking  the  steps  required  by  the  statute,  pay  to  the  landlord  any 
rent  due  from  him  (y),  and  any  such  payment  is  to  be  deemed  a 
valid  payment  on  account  of  rent  due  to  his  immediate  land- 
lord (z). 

If  premises  are  liable  to  a  distress,  the  tenant  has  a  right  to 
pay  the  charge  to  which  they  are  liable,  and  to  deduct  from  his 
rent  the  sum  so  paid  (a).  Payment  by  a  tenant  of  an  annuity 
or  a  legacy  secured  by  power  of  distress  (b)  or  of  interest  due  on 
a  mortgage  made  before  the  commencement  of  the  tenancy  (c),  is 
considered  as  equivalent  to  payment  of  so  much  rent  to  the 
landlord.  But  in  order  to  operate  as  a  deduction  from  rent  the 
money  must  have  been  actually  paid  {d) ;  and  the  payment  must 
be  made  either  to  relieve  the  tenant  of  an  incumbrance  on  the 
land,  or  to  discharge  a  debt  due  by  the  landlord  (e). 


(1812),  4  Taunt.  614.  See  O'Donoqhite 
V.  (\kiI brook,  iix.y  Co.  (1872),  26  L.  T. 
806;  ]Vilkun*ouY,  Caivood  (1191),  3 
Ansst.  905;  Doe  v.  Hart  (1833),  2  Or. 
&  M.  145. 

(«)  Carter  v.  Carter  (1829),  5  Bing. 
406. 

(0  Whit  more  v.  Walker  (1848),  2 
C.  &  K.  615 ;  Tat/lor  v.  Zamira  (1816), 
6  Taunt.  524. 

(n)  See  (\irter  v.  Carter  (1829),  5 
Bin^^  p.  409. 

{j)  Graham  v.  Alhopp  (1848),  3 
Ex.  186,  per  Bolfe,  B.,  at  p.  198. 

(?/)  Lodgers'  Goods  Protection  Act, 
1871  (34  &  35  Vict.  c.  79),  8.  1; 
in/ray  p.  2tj8. 


(z)  Sect.  3. 

k 


f)  Per  Burrough,  J.,  in  Taylor  y. 
Zamira  (1816),  6  Taunt,  at  p.  529. 

(b)  Taylor  v.  Zamira,  6  Taunt  524 ; 
Whit7nore  v.  Walker  (1848),  2  C.  &K 
615. 

(c)  Johtison  V.  Jones  (1839),  9 
A.  &  E.  809,  814  ;  Underhay  v.  Btad 
(1887),  20  Q.  B.  D.  209 ;  Dyer  T. 
Bmuley  (1824),  2  Bing.  94, 

{d)  SMj>ra,  pp.  229— 231.  See/2y<m 
V.  ThrnnjtSi^  (1868),  L.  R  3  C.  P. 
144. 

(c)  See  judgment  of  Cresswell,  J., 
in  Bo(pdle  v.  Cambell  (1844),  7  M.  & 
Gh".  386,  at  p.  397  ;  (iraham  v.  All- 
Bopp  (1848),  3  Ex.  186. 
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If  the  demised  premises  are  destroyed  or  rendered  uninhabit-  Premises 
able  by  fire,  the  full  rent  will  nevertheless,  in  the  absence  of  an  jiref&c^  ^ 
express  stipulation  to  the  contrary  (/),  continue  to  be  payable 
throughout  the  term  granted  by  the  lease  (g)y  although  the 
landlord  refuses  to  rebuild,  and  even  though  he  has  received 
insorance  money  (h)  ;  and  it  is  the  same,  though  the  lessee 
covenants  to  repair  with  an  express  exception  of  casualties  by 
fire(0.  Under  these  circumstances,  an  injunction  will  not  be 
granted  to  restrain  the  landlord  from  suing  for  the  rent  (fc).  But 
where  it  appeared  that  the  rent  of  furnished  lodgings  had  been 
treated  by  the  parties  as  compensation  for  occupation  accruing 
from  day  to  day,  the  rent  stopped  upon  the  lodgings  becoming 
useless  through  fire  (Q. 

On  the  same  principle,  the  tenant  of  a  building  is  liable  to  pay 
rent  after  it  has  been  carried  away  by  a  flood  (m),  or  occupied  by 
an  alien  enemy  (n) ;  and  the  tenant  of  land  must  also  pay  rent, 
though  the  land  is  covered  with  fresh  water  by  an  inundation, 
though  not,  it  has  been  said,  where  it  is  invaded  by  the  sea  (o). 
And  where  there  is  a  provision  for  suspension  of  rent  in  certain 
events,  the  lessee  must  pay  the  rent  if  the  building  is  rendered 
useless  by  an  event  not  specified  (p). 

If  a  person  contracts  for  the  use  and  occupation  of  land  for  a  Premises  unfit 
specified  time  and  at  a  specified  rent,  he  is  bound  by  his  bargain,  J*^^jjJ^j.^^[^^ 
though  the  land  may  not  answer  the  purpose  for  which  he  took  it. 
If,  for  instance,  the  land  should  turn  out  to  be  wet,  or  the  grass, 
from  any  reason,  should  prove  to  be  deleterious  to  cattle,  that 
would  be  no  excuse  for  not  paying  the  lessor  his  rent  (q),  nor 

(/)  See  Bennett  v.  Ireland  (1858),  1  Sim.  146. 

E.B.&E.  326.  (I)  Packer    v.    Gihhins    (1841),    1 

(S)  Bahr  V.  Boltzapffel  (1811),  4  Q.  B.  241. 

Taunt.  45;  Izon  v.  G(rrton  (1839),  5  (m)  Carter  y.  C«7Hwm«  (1665),  cited 

Bing.  N.  C.  501,  7  Scott,  537  ;  Monk  in  Harrison  v.  North,  1  Cas.  in  Ch.  at 

V.  Cooper  (1727),  2  Stra.  763  ;  Mar-  p.  84. 

Ml  Y,  HclwfiM  &  Co.  (1882),    52  (71)  ParacZmc  v.  Ja?ie(  1648),  Aleyn, 

1..  J.  Q.  B.  58.     Rent  will  continue  26.     See  Harrison  v.  North  (1667),  1 

to  be  Dayable  though  the  intended  Gas.  in  Ch.  83. 

^ifieof  the  premises  i&  rendered  illegal  (o)  1  Boll.  Abr.  236  (C). 

by  statute:    Oihhons    v.    Cluimbera  {p)  Saner  v,  IHlton  (ISIS),  1  Chi). 

(1885),  C.  &  E.  577.  815;    Manchester  Bonded   Waj-ehouse 

(h)  Leeds  v.    Cheetham    (1827),    1  Co.  v.  Carr  (1880),  5  C.  P.  D.  507. 

wm.  146;  Lofft  v.  Dennis  (1859),  1  Ah  to  payment  of  rent  by  a  lessee  of 

E.  &  E.  474.  tithes,  where  the  tithes  are  commuted 

(i)Bdfour    v.    Weston    (1786),    1  for  a  rent-charge,  see  2'cwA;er  t. -Bm//- 

T.  K  310;   Hare  v.   Graves  (1796),  man  (1849),  3  Ex.  351. 

3  ^Vnatr.  687.  (?)  I'er    Lord  Abinger,   C.B.,   in 


(k)  Boltzapffel  v.  Baker  (1811),  18 
Ves.  115 ;  Leeds  v.  Cheetham  (1827), 


Sutton  V.  Temple  (1843),  12  M.  &  W. 
at  p.  62. 


236 


TERMS  OF  TENANCY. 


[chap.  IV. 


Non-repair 
by  landlord. 


Ejectment. 
Eyiction. 


would  the  fact  that  the  land  was  originally  of  no  value  (r). 
Again,  where  a  man  had  taken  a  reversionary  lease  of  a  licensed 
public-house,  and  before  the  time  when  the  lease  came  into  pos- 
session the  licence  had  been  forfeited,  it  was  held  that  he  coald 
not  repudiate  his  bargain  (a).  So  also,  in  the  absence  of  fraud, 
the  tenant  is  not  exonerated  from  payment  of  rent,  though  an 
unfurnished  dwelling-house  taken  by  him  for  immediate  occupa- 
tion is  unfit  for  habitation  {t). 

It  is  no  defence  to  an  action  for  rent  that  the  landlord  is  under 
an  implied  contract  to  repair  the  demised  premises,  and  that  by 
his  neglect  they  have  become  useless  to  the  tenant  (21). 

Bent  is  not  recoverable  for  the  period  after  the  lessor  has 
brought  an  ejectment  for  a  forfeiture  (x). 

An  eviction  of  the  tenant  by  the  landlord  or  by  a  person  law- 
fully claiming  under  title  paramount  will  constitute  a  defence  to  an 
action  for  rent  or  for  use  and  occupation  (y) ;  but  the  defendant  is 
bound  to  show  that  the  eviction  took  place  before  the  rent  became 
due  (z).  An  eviction  of  the  tenant  by  the  landlord  from  part  of 
the  demised  premises  operates  as  a  suspension  of  the  entire  rent 
during  the  continuance  of  the  eviction  (a),  and  the  landlord 
cannot  sue  the  tenant  for  compensation  for  use  and  occupa- 
tion in  respect  of  any  part  of  the  premises  of  which  the  tenant 
retains  possession  (b).  But  the  tenancy  is  not  thereby  put  an 
end  to,  nor  is  the  tenant  discharged  from  the  performance  of  his 
covenants  other  than  the  covenant  for  payment  of  rent  (c), 
though  during  the  eviction  the  landlord  cannot  insist  on 
forfeiture  for  non-performance  of  covenants  (d). 


(r)  Mmth  V.  Cuthhert  {lHie)y  Ir.  R 
10  C.  L.  395. 

(s)  Blum  V.  Ansleij  (1900).  64  J.  P. 
1«4  ;  16  T.  L.  R  249. 

(0  Hart  V.  Windsor  (1843),  12 
M.  &  W.  68.  As  to  a  fumislied 
house,  see  infra,  p.  356. 

(m)  Surplice  v.  Fariisworth  (1844), 
7  M.  &  Gr.  576. 

(j-)  Janes  v.  Carter  (1846),  15 
M.  &  W.  718.  See  Birch  v. 
IVright  (1786),  1  T.  E.  378.  The 
lessor  will  recover  compensation 
for  the  detention  of  the  premises  as 
damages. 

(y)  TomlinsfM  v.  Day  (1821),  2 
Br.  &  B.  680;  Prentice  v.  EUioU 
(1839),  5  M.  &  W.  606. 

(2)  See  Boodle  v.  Camhell  (1844),  7 


M.  &  Gr.  386;  Helhy  v.  Bn>irM 
(1845),  7  U.  B.  620;  Seurport  v. 
Hardy  (1845),  2  D.  &  L.  921.  CV. 
Mountnoy  v.  Collier  (1853).  1  E.  &  B. 
630. 

(a)  Morrison  v.  Chadwick  (1S49), 
7  C.  B.  266.  See  Furnivall  v.  Grotr 
(1860),  8  C.  B.  N.  S.  496. 

{b)  Upton  V.  Townend  (1855),  IT 
C.  B.  30.  See  Reeve  v.  Bird  (18;H), 
1  C.  M.  &  E.  p.  36 ;  Hutch' nsim  v. 
Taylor  (1884),  77  L.  T.  Newsp. 
p.  120. 

(r)  Morrison  v.  Chadwick,  supra: 
Netrton  V.  Allin  (1841),  1  Q.  B. 
518. 

(d)  Pellatt  V.  Boosey  (1862),  31 
L.  J.  C,  R  281. 


SECT.  I.] 


RENT. 


237 


To  constitute  an  eviction  of  a  tenant  by  his  landlord  which  What  con- 
will  operate  as  a  suspension  of  rent,  it  is  not  necessary  that  there  eviction, 
should  be  an  actual  physical  expulsion  from  any  part  of  the 
premises  ;  any  act  of  a  permanent  character  done  by  the  landlord 
or  bv  his  authority,  with  the  intention  of  depriving  the  tenant  of 
the  enjoyment  of  the  premises  as  demised,  or  any  part  of  them, 
will  operate  as  an  eviction  (e).  Whether  such  intention  does  or 
does  not  exist  is  a  question  for  a  jury  (/).  But  a  mere  trespass 
by  the  lessor  does  not  constitute  an  eviction  (^).  Where  the 
lessor  gave  notice  to  quit  to  the  under-tenants,  and  parts  of  the 
demised  lands  were  in  consequence  left  unoccupied,  this  was  said 
to  be  an  eviction  of  the  lessee  {h). 

"Where  a  tenant  from  year  to  year  quits  at  the  end  of  the  Reletting 
current  year  without  notice,  and  before  the  expiration  of  the  next 
half-year  the  landlord  lets  the  premises  to  another  tenant,  who 
occupies  them,  such  letting  constitutes  an  eviction  of  the  previous 
tenant  (t),  and  the  landlord  is  not  entitled  to  recover  rent  from 
him  for  the  period  which  elapsed  from  the  time  when  he  quitted 
the  premises  to  the  time  when  the  landlord  relet  them  (k),  or  for 
any  subsequent  period  during  which  they  may  be  unoccupied  (Z). 
The  landlord  who  relets  should  give  notice  to  the  former  tenant 
that  he  lets  the  premises  solely  on  such  tenant's  account  (Q. 

If  while  a  tenant  is  in  possession  of  premises  the  landlord  Entry  by 
enters  and  uses  any  part  of  them,  he  thereby  deprives  himself  of    ^^^^^' 
his  claim  to  rent  (m). 

So  also  if,  after  a  tenant  has  left  a  house  unoccupied,  the  land- 
lord enters  and  is  in  profitable  occupation  of  the  house,  he  cannot 
recover  rent  from  the  tenant  after  such  occupation ;  but  this 
result  will  not  be  produced  by  merely  putting  a  person  into  the 
house  to  take  care  of  it  and  prevent  depredations  (n).  The  land- 
lord of  apartments  deserted  by  the  tenant  may  recover  rent. 


(e)  Upton  V.  Townend  (1855),  17 
C.  B.  30 ;  notes  to  Salmon  v.  Smith 
(1669),  1  Wms.  Saund.  206.  See 
liatjnton  v.  Morgan  (1888),  22  Q.  B.  D. 
74. 

(/)  Upton  V.  Townend  (1855),  17 
C.  B.  30;  Henderson  v.  Mears  (1859), 
7  W.  E.  554.  See  Wheeler  v.  Steven- 
Boa  (1860),  6  H.  &  N.  155. 

isi)  Newbj/  V.  Sharpe  (1878),  8  Ch.  D. 
39,  p.  51 ;  Hunt  v.  Cope  (1775),  Cowp. 
242. 

(/*)  Burn  V.  Phelpa  (1815),  1  Stark. 


94. 

(i)  Judgment  of  Holroyd,  J.,  in 
Hall  V.  Burc/ess  (1826),  5  B.  &  C.  at 
p.  333. 

(k)  Hall  V.  Burgess  (1826),  5  B.  i&  C. 
332. 

(/)  JVaJh  V.  Atcheson  (1826),  3 
Bing.  462. 

(m)  Smith  v.  Raleigh  (1814),  3 
Camp.  513 ;  (hiffith  v.  Ilodges  (1824), 
1  C.  &  P.  419   420. 

(«)  Bird  yI  Defonvielle  (1846),  2 
0.  &  K.  415. 
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although  he  has  put  up  a  bill  in  the  window  for  the  purpose 
of  letting  them(o),  or  has  lighted  fires  in  the  rooms  and  made 
some  use  of  such  fires  (p). 

Similarly,  where  eviction  by  title  paramount  is  set  up  as  a 
defence  to  an  action  for  rent,  it  appears  that  a  constructiTe 
eviction  is  sufficient,  and  a  constructive  eviction  takes  place 
where  a  person  entitled  to  the  land  threatens  the  tenant  with 
eviction,  and  the  tenant  thereupon  attorns  to  him  (q).  In  the 
case,  for  example,  of  a  lease  made  by  a  mortgagor  in  poss^on 
which,  apart  from  the  Conveyancing  Act,  1881,  is  void  as  against 
the  mortp;agee,  so  that  the  mortgagee  may  eject  the  tenant  and 
afterwards  let  to  him,  it  has  been  said  to  be  absurd  to  require  the 
mortgagee  to  go  through  the  form  of  ejectment  (?•).  On  the 
other  hand,  such  a  doctrine  would  lead  to  great  danger  of  coUa- 
sion  (s),  and  it  is  not  applicable  where  the  tenant  gives  up 
possession  voluntarily  (t) .  The  lessee  who  relies  on  this  defence 
must  show  the  evictor's  title  {u). 

(7)  Apportionment  op  Rent. 
As  a  general  rule  rent  due  under  a  lease  will  be  apportioned 
upon  a  severance  of  the  reversion,  whether  the  severance  takes 
place  by  the  act  of  the  parties  or  the  act  of  law,  rent-service  in 
this  respect  differing  from  a  rent-charge  (r).  Consequently  it  is 
apportionable  where  the  lessor  has  granted  (x)  or  devised  (y)  part 
of  the  reversion  to  the  lessee  or  a  stranger ;  where,  in  the  case  of 
a  lease  including  both  freehold  and  leasehold  premises,  upon  the 
death  of  the  lessor  intestate  the  reversion  in  the  demised  premises 
is  divided  by  operation  of  law  between  his  real  and  personal  repre- 
sentatives (z)  ;  or  where  the  reversion  descends  to  coparceners, 
and  a  partition  is  made  between  them  (y). 


(o)  Bedpaih  v.  Eoherts  (1801),  3 
Esp.  225. 

(p)  See  note  (m),  p.  237. 

(7)  Mayor  of  P(H>Ie  v.  WJiiU  (1846), 
15  M.  &  W.  571 ;  Carpenter  v.  Parker 
(1857),  3  C.  B.  N.  S.  pp.  234,  235; 
Hill  V.  Smnders  (1825),  4  B.  &  C. 
529;  Newport  v.  Hardy  (1845),  2 
D.  &  L.  921. 

(r)  Doe  V.  Barton  (1840),  11  A.  &  E. 

p.  315. 

(s)  Delxiney  v.  F(^.  (1857),  2  0.  B. 
N.  S.  p.  778.'  See  Dunn  v.  Di  Nuovo 
(1841),  3  M.  &  Gr.  105. 

(f)  lie  Emery  and  Bameit  (1858),  4 
C.  B.  N.  S.  423. 


(u)  Mayor  of  Poole  v.  WIn'ttf  snpra; 
Jordan  v.  Twelh  (1736),  Cas.  temp. 
Hard.  171  ;  Simoy^s  v.  Farren  (18W), 
1  Bing.  N.  C.  272.  See  Foster  T. 
Pierwtn  (1792),  4  T.  R.  617;  H^m 
V.  East  India  Co,  (1799),  8  T.R.  278. 

(v)  Litt.  sect.  222;  Co.  Litt.  148 a; 
Coliins  and  ffarding^s  Case  (1597), 
13  Rep.  57.  See  Cruise,  Dig.  303- 
306. 

{x)  Co.  Litt.  148  a  ;  West  v.  Laa^h 
(1601),  Cro.  Eliz.  851. 

(?/)  See  Ewer  v.  Moyle  (1600).  Cro. 
Eliz.  771, 

(z)  Moodie  v.  Garnance  (1619),  3 
Bulstr.  153. 


^ 
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Bat  the  lessee  is  not  bound  by  an  apportionment  of  rent  made  \\ 
npon  the  p;rant  of  part  of  the  reversion,  unless  it  is  made  either  li 
with  his  consent  or  by  the  verdict  of  a  jury  (a). 

And  the  rent  is  equally  apportionable  where  the  lessee  ceases  3.  On  tenant's 
to  have  possession  of  part  of  the  demised  premises,  provided  he  g^on^of^parT^ 
is  not  wrongfully  evicted.     Thus  it  is  apportioned  where  the  lessee  of  premises, 
has  surrendered  part  of  the  demised  premises  to  the  lessor  (h),  or 
has  been  lawfully  evicted  from  part  of  the  demised  premises  by 
a  person  having  a  title  paramount  to  that  of  the  lessor  (c) ;  or 
where  the  lessor  has  entered  upon  part  of  the  demised  premises 
upon  a  forfeiture  under  a  special  condition  for  re-entry  into 
part(t2).    In  case  of  eviction  it  lies  upon  the  lessee  to  show  the 
value  of  the  land  lost  and  the  apportionment  {e). 

Where  part  of  the  demised  land  has  been  irretrievably  lost 
from  natural  causes,  as  where  it  has  been  overflowed  by  the  sea, 
the  rent  is  apportionable,  though  not,  it  seems,  where  it  has  been 
covered  with  fresh  water  (/). 

In  the  case  where  the  lessee  cannot  obtain  possession  of  part  Failure  to  get 
of  the  demised  premises  the  rent  is  not  apportionable,  but  is  P^^^*®*®*^"- 
either  extinguished  or  is  left  intact  according  to  circumstances. 
If  the  lease  is  by  parol,  no  part  of  the  rent  is  recoverable  (<7).  And 
it  is  the  same  though  the  lease  is  under  seal,  if  a  part  of  the 
demised  premises  is  rightfully  held  under  a  title  adverse  to  the 
lessor  (ft).  If,  however,  the  lease  is  under  seal,  and  at  the  date 
of  it  a  portion  of  the  demised  lands  is  held  under  a  prior  lease 
from  the  lessor,  the  second  lease  operates  as  a  lease  in  possession 
of  the  lands  of  which  at  its  date  the  lessor  had  possession,  and 
as  a  lease  of  the  reversion,  with  the  rent  incident  thereto,  of  the 
rest,  and  the  whole  rent  is  recoverable  from  the  lessee  (?). 

It  seems  that  rent  can  be  apportioned  only  where  it  is  due  in   Personal 
respect  of  a  contract  real  or  a  contract  based  upon  privity  of  i^e.*^  ^ 

(a)  Bliss  V.  Collins  (1822),  5  B.  &  (1597),  13  Eep.  p.  58. 
A.  876.  {f)  Smith  v.  Mulings  (1608),  Cro. 

(h)  Co.  Litt.  1 48  a ;  per  Popham,  J. ,  Jac.  1 60. 
in  Smith  v.  Malivgs  (1608),  Cro.  Jac.  (/)  1  RoU.  Abr.  236  (C.) ;   supra, 

160.  p,  235. 

(c)  Smith  V.  Malings  (1608),  Cro.  {3)  Neale  v.   Macheuzie  (1836),    1 

Jac  160.    See  Stevenson  v.  Lambard  M.  &  W.  747  ;  2  Cr.  M.  &  R.  84.    See 

(1802),  2  East,  575;  Doe  v.  Me7/lor  WaUon  v.  Waud  (1853),  8  Ex.  335, 

(1814),  2  M.  &  S.  276 ;   Tomlinson  v.  339. 

Duy  (1821),  2  Br.  &  B.  680 ;   Hartley  {h)  Ilolyate  v.  Kay  (1844),  1  C.  & K. 

V.  Maddocks  (1899),  47  W.  R.  573;  341. 
Co.  Litt.  148  b.  (i)  Ecc.  Comm,  v.  O'Connor  (1858), 

{it)  Walker's  Case  (1587),  3  Rep.  9  Ir.  C.  L.  R.  242. 
p.  22  b ;  Collins  and  Harding's  Case 
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estate  (/i).  It  can  be  apportioned,  therefore,  against  a  lessee  in 
possession,  and  also  against  the  assignee  of  the  lessee.  Bat  a 
lessee  after  assignment  is  liable  for  rent  only  on  his  personal 
covenant  to  pay  it,  and,  on  the  ground  that  sach  a  covenant  is 
not  apportionable,  it  may  be  that,  even  after  a  surrender  of  a 
portion  of  the  demised  premises  by  his  assignee,  he  remains 
liable  to  be  sued  for  the  whole  rent  (l). 

Where  a  portion  of  lands  in  lease  is  taken  under  the  Lands 
Clauses  Act,  1845  (m),  the  rent  may  be  apportioned  by  agreement 
between  the  lessor  and  lessee  on  the  one  part  and  the  promoters 
of  the  undertaking  on  the  other  part,  and,  failing  agreement,  as 
directed  by  the  Act  (n).  Provision  for  apportionment  of  rent  is 
also  made  by  the  Agricultural  Holdings  Act,  1883  (o),  in  the  case 
of  a  tenant  from  year  to  year  receiving  notice  under  sect.  41  to 
quit  part  of  a  holding. 

If  a  lease  includes  lands  and  goods,  and  the  lessee  is  evicted 
from  the  land,  the  rent,  which  issues  wholly  out  of  the  land,  is 
gone,  and  there  can  be  no  apportionment  (p). 

At  common  law  there  was  no  apportionment  of  rent  in  respect 
of  time  iq),  but  this  was  permitted  for  certain  cases  by  11  Geo.  2, 
c.  19,  and  4  &  5  Will.  4,  c.  22  {r),  and  is  now  allowed  generally 
under  the  Apportionment  Act,  1870  («),  which  provides  as 
follows  : — 

**  All  rents  (0,  annuities,  dividends,  and  other  periodical  pay- 
ments in  the  nature  of  income  (whether  reserved  or  made  payable 


(/.)  West  V.  Lassels  (1601),  Cro. 
Eliz.  851.  See  Walker's  Case  (1587), 
li  Eep.  22  a. 

(/)  See  the  judgments  of  the  Court 
of  Appeal  in  Bai/nton  v.  Morga  n  {1 888) , 
22  Q,  B.  D.  74,  and  the  observations  of 
Lord  Esher  (at  p.  76)  on  Stevenson  v. 
Lambiird  (1802),  2  East,  575.  See, 
too.  Cruise,  Dig.  III.  304 ;  and  r/. 
Mat/or  of  Swansea  v.  Thomas  (1882), 
10  a  B.  D.  48. 

(m)  8  «&  9  Vict.  c.  18.  As  to  appor- 
tionment in  the  case  of  laud  taken  for 
any  of  the  purposes  of  the  Church 
Building  Acts,  see  17  &  18  Vict.  c.  32, 
s.  1 ;  and  in  the  case  of  laud  taken 
for  the  purpose  of  sites  for  schools 
under  4  &  5  Vict.  c.  38,  and  7  &  8 
Vict.  c.  37,  see  12  &  13  Vict.  c.  94, 
s.  1. 

(li)  8  &  9  Vict.  c.  18,  8.  119. 


(o)  46  &  47  Vict,  c  61. 

(p)  EmoUy.  Co/c  (1591),  Cro.  Elia. 
255.  See  Bead  y.  Lawnse  (1562), 
Dy.  212  b.  But  where  the  land  and 
goods  devolve  upon  different  persons, 
it  may  be  that  the  rent  will  be  appor- 
tioned: Sairnon  v.  Matthews  (1841), 
8  M.  &  W.  827  ;  supra,  p.  219. 

(</)  ClurCs  Case  (1614),  10  Eep. 
p.  128  a.  See  Gn'mnian  v.  Lt^ 
(1828),  8  B.  &  C.  324;  Siack  v.  Sharfe 
(1838),  8  A.  &  E.  p.  373. 

(r)  The  Apportionment  Act,  1834. 
See  also  6  &  7  Will.  4,  c.  71 ;  14415 
Vict.  c.  25 ;  23  &  24  Vict.  c.  154; 
Mills  V.  Trumper  (1869),  4  Ch.320; 
Be  M.  of  Anglesey's  EsiaU  (1874), 
L.  R.  17  Eq.  283. 

(«)  33  &  34  Vict.  c.  35. 

{t)  Including  rent-service,  rent- 
charge,  and  rent-seek,  and  also  tithes 
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under  an  instrament  in  writing  or  otherwise)  shall,  like  interest 
on  money  lent,  be  considered  as  accruing  from  day  to  day,  and 
shall  be  apportionable  in  respect  of  time  accordingly." 

"  The  apportioned  part  of  any  such  rent,  annuity,  dividend.  Sect,  3. 
or  other  payment  shall  be  payable  or  recoverable  in  the  case  -^PP<»tioned 

5  •'.  .  part  to  be  pay - 

of  a  continuing  rent,  annuity,  or  other  such  payment  when  the  able  at  time 
entire  portion  of  which  such  apportioned  part  shall  form  part  ^rtion^is^^^ 
shall  become  due  and  payable,  and  not  before ;  and  in  the  case  of  payable, 
a  rent,  annuity,  or  other  such  payment  determined  by  re-entry, 
death  or  otherwise,  when  the  next  entire  portion  of  the  same 
would  have  been  payable  if  the  same  had  not  so  determined,  and 
not  before." 

Under  sect.  4  of  the  same  Act  persons  entitled  to  apportioned 
parts  of  rent  have  the  same  remedies  for  recovering  them  when 
payable  as  they  would  have  had  in  respect  of  the  entire  rent  if 
entitled  thereto  ;  but  at  the  same  time  the  lessee  is  not  to  be  liable 
for  any  apportioned  part  specifically.  The  rent  is  recoverable 
by  the  heir  or  other  person  who  would,  but  for  the  apportion- 
ment, be  entitled  to  the  entire  rent,  and  he  holds  it  subject  to 
distribution. 

The  Act,  which  applies  to  all  instruments  whether  coming  into 
operation  before  or  after  its  passing  (u),  does  not  alter  the  relation 
of  landlord  and  tenant  so  as  to  make  rent  fall  due  before  the  day 
specified  in  the  lease  (^).  But  it  is  only  intended  to  apply  to 
Sams  which  are  accruing,  but  have  not  accrued  due,  at  the  time 
when  the  apportionment  is  said  to  be  required.  It  does  not  apply 
to  any  sum — e,g.  rent  payable  in  advance — accrued  due  before  the 
happening  of  the  incident  which  is  said  to  necessitate  or  require 
the  apportionment  (i/).  After  the  entire  rent  has  fallen  due,  it 
enables  an  apportionment  to  be  made  against  a  tenant  who  has 
held  for  only  part  of  the  time.  The  Act  afifects  not  only  the 
right  to  recover  rent,  but  the  liability  to  the  payment  of  rent  (z). 
It  applies  to  the  liability  to  pay,  as  well  as  to  the  right  to  receive. 
Hence,  where  an  assignment  of  a  lease  is  made  between  two 
half-yearly  rent-days,  the  assignee  is  not  liable  to  pay  the  full 

and  all  periodical  payments  or  render-  («)  Re  United  Club  (1889),  60  L.  T 

ings  in  lieu  of  or  in  the  nature  of  665.     See  Re  Lucas  (1885),  55  L.  J. 

rent  or  tithe:   sect.  5.    Apportion-  Ch.  101. 

ment  under  the  Act  can  be  excluded  (y)  Ellis  v.  Rotohothamy  [1900]  1 

by  express  stipulation :  sect.  7.  Q.  B.  740,  744. 

(m)  Re  Clint's  Estate  (1874),  L.  R.  (z)  Per  Vaughan  Williams,  J.,  in 

18  Eq.  213;   Laxvrmoe  v.  Lawrence  Re    Wilson  (1893),    62   L.  J.  Q.  B. 

(1884),  26  Ch.  D.  795.  p.  632. 
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amount  of  the  half-year's  rent  falling  due  on  the  rent-day  next 
after  the  date  of  the  assignment,  but  only  an  apportioned  part  of 
that  half-year's  rent,  computed  from  the  last-mentioned  date  (a). 
Similarly,  where  the  trustee  of  a  bankrupt  lessee  ceases  to  be 
liable  on  assigning  the  term,  the  lessor  can  recover  against  him  a 
proportionate  part  of  the  rent  up  to  the  date  of  assignment,  bat 
no  more  {b) .  But  a  landlord  who  wrongfully  evicts  a  tenant  cannot 
recover  an  apportioned  part  of  the  rent  (c). 

(8)  Payment  of  Bent. 

Bent,  whether  the  demise  be  by  parol  or  under  seal,  is  a  debt 
of  equal  degree  with  a  debt  by  specialty  (d). 

A  bill  of  exchange,  or  promissory  note,  given  by  a  tenant  to 
his  landlord  for  rent  in  arrear,  will  not,  until  payment  is  actnallj 
made,  operate  as  a  satisfaction  of  the  rent,  or  take  away,  or  even 
postpone,  the  right  of  the  landlord  to  distrain,  or  to  avail  him- 
self of  his  other  remedies  for  recovering  the  rent,  unless  there 
is  an  agreement  to  that  effect  {e) ;  though  the  taking  of  a  bill 
of  exchange  is  some  evidence  of  an  agreement  by  the  landlord 
to  suspend  his  remedy  by  distress  during  the  currency  of  the 
bill  (/).  And  it  makes  no  difference  that  judgment  has  been 
obtained  on  the  bill,  if  the  judgment  has  not  in  fact  prodaced 
satisfaction  ((/).  But  if  a  bill  is  given  to  the  landlord's  agent, 
and  the  agent  discounts  the  bill,  and  pays  the  money  to  the 
Agreement  to  landlord,  this  is  a  payment  of  the  rent(/4).    An  agreement  by 

the  landlord  to  accept  interest  on  rent  in  arrear  does  not  post- 
pone the  right  of  distress  (t). 

If  a  landlord  has  either  expressly  or  impliedly  authorized  his 
tenant  to  remit  his  rent  by  post,  the  money  is  remitted  at  the 


Remittance 
by  post. 


(a)  Glass  v.  Patterson  (1902),  2 
Ir.  E.  660. 

ih)  Swansea  Banky,  Thomas  (1879), 
Cx.  D.  94.  See  report  in  40  L.  T. 
at  p.  560 ;  and  see  lie  Johnson  (1894), 
70  L.  T.  381 ;  Ilartaip  &  Co.  v.  Bell 
(1883),  C.  &  E.  19;  Re  South  Ken- 
sington Co-operative  Stores  (1881),  17 
Ch.  D.  161. 

(c)  Clapham  v.  Draper  (1885),  C.  & 
E.  484. 

(d)  Gage  v.  Acton  (1700),  1  Salk. 
325;  Vincent  v.  Godson  (1854),  4 
D.  M.  &  G.  p.  551 ;  Be  Bastings 
(1877),  6  Ch.  D.  610;  Kidd  v.  Boone 
(1871),  L.  E.  12  Eq.  89.    As  to  the 


effect  of  a  judgment  for  rent  on  the 
right  to  distrain,  see  infra,  p.  245. 

(e)  Davis  v.  Gyde,  2  A.  &  E.  62:J; 
Harris  v.  Shipuny  (1 744),  Boll.  N.  P. 
182.  See  Bal/rey  v.  Baker  (1817),  3 
Price,  572 ;  Davidson  v.  ^//«»(1886). 
20  L.  R  Ir.  16;  Talbot  v.  E.  of 
Shreioshury  (1873),  16  Eq.  26. 

(/)  Palmer  v.  Bramley,  [1895]  2 
Q.  B.  405. 

(g)  Drake  v.  MitcJtell  (1803),  3 
East,  251. 

(h)  ParroU  y.  Anderson  (1851),  7 
Ex.93. 

(0  Skerry  v.  Pretton  (1818).  2  Chit 
245. 
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peril  of  the  landlord  (k) ;  provided  the  tenant  has  used  due 
caution  in  delivering  the  letter  at  a  post-office  (Z).  Otherwise  it 
is  at  the  peril  of  the  tenant  (k). 

An  agent  of  the  landlord  who  takes  a  cheque  for  the  rent  Payment  by 
without   authority  to  receive  payment  in  that  way   may   be  ^^^^^ 
liable  to  pay  the  full  amount  to  the  landlord  if  the  cheque  is 
dishonoured  {m). 


title. 


(9)  Effect  of  Payment  of  Eent. 

Payment  of  rent  raises  a  presumption  that  the  party  receiving  As  evidence  of 
it  has  a  good  title  to  the  rent ;  but  if  made  to  a  person  from 
whom  the  tenant  did  not  originally  receive  possession  of  the 
demised  premises,  the  presumption  may  be  rebutted  (n).  Hence 
a  tenant  who  has  come  into  possession  under  a  former  owner, 
and  has  paid,  or  agreed  to  pay,  rent  to  a  person  who  claims  to 
be  succeeding  owner,  in  ignorance  of  a  defect  in  the  title  of  such 
person,  may  show  that  the  claimant  is  not  the  landlord  (o). 
Payment  of  rent  by  a  lessee  to  a  lessor  after  the  lessor's  title 
has  expired,  and  after  the  lessee  has  notice  of  an  adverse  claim, 
does  not  amount  to  an  acknowledgment  of  title  in  the  lessor,  or 
to  a  virtual  attornment,  unless  at  the  time  of  payment  the  lessee 
knows  the  precise  nature  of  the  adverse  claim,  or  the  manner  in 
which  the  lessor's  title  has  expired  (2>).  Before  the  lessee  can 
be  bound  by  such  payment  as  creating  a  new  tenancy,  the  lessor 
must  say  openly,  **My  former  title  is  at  an  end;  will  you,  not- 
withstanding, go  on?''{p).  Accordingly,  where  an  occupying 
tenant  had  paid  rent  to  a  receiver  appointed  by  mortgagees 
after  service  upon  him  (the  tenant)  of  a  writ  for  recovery  of 
possession  of  the  premises,  it  was  held  that,  inasmuch  as  the 
mortgagees  were  in  no  way  misled  by  the  payment,  it  did  not 
estop  the  tenant  from  showing,  upon  a  claim  for  subsequent 


{k)  Norman  v.  Bicketts  (1886),  3 
T.  L.  R,  182;  Luttgea  v.  Sherwood 
(1895),  11  ib.  233;  Pennington  v. 
CrouUy  <fc  Smu,  Lim.  (1897),  13  ih. 
513:  Warwicke  v.  Noakea  (1791), 
Peake,  N.  P.  C.  67. 

(0  Hawkins  v.  RuU  (1793),  Peake, 
N.  P.  C.  186. 

(m)  PapS  V.  Westmacotty  [1894]   1 

a  3.272; 

(«)  Judgment  of  Gibbe,  C.J.,  in 
B^ert  V.  PitchfT  (1815),  6  Taunt,  at 


I 


.  208;  Cornish  v.  Searell  (1828),  8 
J.  &  0.  471  ;  Doe  v.  Clarke  (1809), 
Peake,  Add.  Cas.  239 ;  Gox  v.  Knignt 
(1856),  18  C.  B.  645. 

(o)  aregory  v.  Doidge  (1826),  3 
Bing.  474,  475;  Claridge  v.  Mac^ 
kenzie  (1842),  4  M.  &  Gr.  143,  155. 
See  Brook  v.  Bigga  (1836),  2  Bing. 
N.  C.  572. 

(p)  Fenner  v.  Duplock  (1824),  2 
Biug.  10,  11.     See  3  Bing.  475. 
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rent  being  made,  that  the  title  of  the  mortgagees  had  come 
to  an  end  {q). 

Payment  of  rent  by  a  tenant  to  an  aathorized  agent,  who  does 
not  disclose  his  principal's  name  at  the  time,  but  pays  over  the 
rent  to  his  principal,  is  evidence  as  against  the  tenant  of  the 
principaFs  title  (r). 

(10)  Ebmedibs  for  Recovery  of  Rent. 

PAGE 

(i)  DUtresB 246 

(a)  Bequisitefi  to 247 

Certain  and  proper  rent 247 

Bent  in  arrear .        .    .  249 

Beyersion  in  person  distraining 250 

Gbods  liable  to  distress 257 

I.  Goods  absolutely  privileged 257 

II.  Goods  conditionally  privileged 266 

(b)  Where  distress  must  be  made 270 

Fraudulent  removal 271 

(c)  When  distress  must  be  made 276 

(d)  Amount  for  which  distress  may  be  made         .        .        .    .  278 

(e)  Mode  of  making 280 

Employment  of  bailiff 280 

Bailiff's  indemnity 282 

Demand  of  rent 285 

Entry 283 

Seizure 285 

Excessive  distress 286 

Impounding. 289 

Abandonment  of  distress 29S 

Pound-breach 294 

(/)  Bequisites  to  sale  under  distress 295 

Inventory  and  notice 296 

Effect  of  tender       .        .        .    .    .  ^     .        .        .       .298 

Appraisement 300 

When  now  necessary 300 

(^)  Sale 301 

(h)  Costs  of  distress 306 

(»)  Bemedies  for  illegal  distresses 307 

Bescue 308 

Beplevin 308 

Action 318 

Summary  statutory  remedies 314 

(j)  Bemedy  for  irregular  distresses 315 

(ii)  Remedy  on  Execution  against  Tenant        .         .         .         .         .    .  316 

iii)  Remedy  on  Banhruptcy  of  Tenant 323 

iv)  Remedy  on  Winding'Xip   .........  326 

(v)  Remedy  by  Action ,         .........  329 

Statute  of  Limitations 331 


f 


Rent  may  be  recovered  by  distress  or  by  action.    If  the  land- 
lord distrains,  the  debt  due  from  the  tenant  is  suspended  until 

(9)  Serjeant  v.  Nashy  Field  &  Co,      supra. 
(C.  A.),  [1903] 2  K.  B.  304,  at  pp.  312,  (r)  ffitchings  v.  Thompson  (1850)y 

314,  approving  Fenntr  v.  Duplock,      5  Ex.  .60. 
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the  resalt  of  the  distress  is  ascertained  («)•  Hence*  the  landlord 
cannot  sue  for  the  rent  so  long  as  be  continues  to  hold  goods 
seized  under  a  distress,  notwithstanding  that  their  value  may 
be  insufficient  to  satisfy  the  rent  (t).  If,  on  the  other  hand,  he 
sues  for  rent  in  arrear  and  recovers  judgment,  the  remedy  by 
distress  is  extinguished,  since  the  debt  for  rent  is  merged  in  the 
judgment  (u). 

(i)  Distress. 

As  an  incident  to  the  relation  of  landlord  and  tenant,  the  Uightof 
landlord  has,  at  common  law,  a  power  to  distrain  for  arrears 
of  rent  upon  all  goods  found  upon  the  demised  premises  (r), 
whether  the  goods  of  the  tenant  or  of  a  stranger  (a?),  except 
goods  specially  privileged  from  distress.  The  landlord's  right 
to  distrain  is  founded  on  the  principle  that  the  rent  reserved 
by  his  demise  issues  out  of  the  land,  and  he  distrains  by  taking 
postession,  in  the  nature  of  a  pledge,  of  goods  and  chattels  found 
upon  such  land.  In  distressing,  therefore,  a  landlord  looks  to 
the  land  demised,  and  to  the  goods  and  chattels  found  thereon  (y). 
An  assignee  of  the  reversion,  e.g.  a  mortgagee,  is  not  barred 
from  distraining  by  a  parol  agreement  between  the  tenant  and 
the  assignor  of  which  the  assignee  has  no  notice  (2^).  But  the 
landlord  must,  in  general  (a),  exercise  his  right  while  the  goods 
are  upon  the  premises,  and  he  is  not  protected  by  the  appoint- 
ment of  a  receiver  {b). 

The  landlord  cannot  distrain  upon  goods  of  a  stranger  when  Goods  of  a 
they  have  been  brought  upon  the  premises  by  the  landlord  him-  *  """^ser. 
self  without  the  owner's  authority  (c) ;  or  upon  goods  received 
by  the  tenant  in  the  course  of   his  business  if  he  has  been 
authorized  to  carry  on  the  business  in  his  landlord's  name  (d). 


W  See  Edwards  v.  Kdly  (1817),  6 
M.  &  S.  p.  209 ;  LeJiain  v.  PhilpoU 
(1876),  L.  R.  10  Ex.  242,  p.  246. 

[t)  Lehain  v.  PhilpoUy  BUjtra. 

(«)  Chancellor  v.  Webster  (1893),  9 
T.  L.  E.  568;  Potter  v.  Bradley 
(1894),  10  T.  L.  E.  445. 

(t)  The  landlord  may  distraiii  not- 
withstanding that  the  lessee  has  been 
evicted  by  a  sti-anger:  Humphry  v. 
Ikmion  (1613),  Cro.  Jac.  300. 

(3:)  Hence,  upon  a  sale  of  the 
tenant's  goods  by  auction,  the  lia- 
bility to  distress  passes  with  the 
^^Kxls,  and  the  auctioneer  is  not 
justified  in  paying  tiie  rent  out  of 


the  proceeds  of  sale  in  order  to 
avert  a  threatened  distress :  Sweetmg 
V.  Turner  (1872),  L.  E.  7  Q.  B.  310. 

{y)  Per  Farwell,  J.,  in  British 
Mutoscope,  cfcc,  (*o.  v.  Homers  [1901] 
1  Ch.  at  pp.  674,  675. 

(z)  Carter  v.  Salmon  (1880),  43 
L.  T.  490. 

(a)  Infra,  p.  270. 

(b)  See  Be  Si'Mon  (1863),  32 
L.  J.  Ch.  437  ;  Be  Su field  and  Watts 
(1888),  20  Q.  B.  D.  693. 

(c)  Baton  v.  Carter  (1883),  C.  &  E. 
183. 

(d)  Miles  V.  Furber  (1873),  L.  E.  8 
Q.  B.  77,  82. 
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A  distress  upon  the  goods  of  a  stranger  in  operation  at  the  time 
of  the  tenant's  bankruptcy  prevents  them  from  being  in  the 
order  and  disposition  of  the  bankrupt  (^).  A  stranger  whose 
goods  are  seized  is  entitled  to  redeem  them  and  to  be  reimbursed 
by  the  lessee  the  money  paid  to  redeem  them,  or,  if  they  are 
sold,  he  can  recover  the  value  from  the  lessee  (/) ;  and  where, 
after  two  out  of  three  co-lessees  had  assigned  their  interests  to 
the  third,  who  was  a  coach-maker,  a  stranger's  carriage  was 
distrained  on  the  demised  premises  for  rent,  and  he  paid  the 
rent  in  order  to  redeem  it,  it  was  held  that  he  could  maintain 
an  action  for  reimbursement  against  all  the  original  lessees, 
they  being  all  bound  by  covenant  with  the  landlord  to  pay 
the  rent  (^). 
Suspension  Where   the  lessee  contracts  to  purchase  the  reversion,  the 

^tiw.^^       lease  is  not   thereby  determined,  but  the  landlord's  right  to 

distress  is  in  equity  suspended  pending  completion,  provided 
the  contract  continues  and  is  enforceable  by  an  action  for  specific 
performance.  If,  however,  the  contract  is  released  or  abandoned, 
or  the  lessee  by  unreasonable  delay  loses  his  right  to  specific 
performance,  the  lessor  may  distrain  (h). 
Postpone-  An  express  agreement  by  the  landlord  to  postpone  his  right 

o/di8tre^^*'*  of  distress  is  vaUd  and  binding  on  him  (t).     Hence,  if  a  lessee 

agrees  not  to  distrain  on  an  underlessee  unless  the  lessee  shall 
have  previously  paid  the  rent  due  from  himself  to  the  superior 
landlord,  and  shall  produce  to  the  underlessee  the  receipt  for 
such  rent,  the  lessee  cannot  distrain  until  he  has  fulfilled  these 
conditions  (i). 
Relief  against  Equity  will  relieve  against  distress  in  a  case  where  it  is 
•distress.  fraudulent  on  the  part  of  the  landlord  to  insist  on  this  remedy  (k) ; 

and  if  the  landlord's  right  to  the  rent  is  in  dispute,  an  injunction 
against  distraining  may  be  granted,  though  the  Court  will  pro- 
bably only  do  this  on  terms  of  the  amount  of  the  rent  being 
brought  into  Court  (Z). 

(e)  Sucker    v.    Chidley    (1865),    13  (h)  Ellis    v.     Wright    (1897),   76 

W.  R  690.  L.  T.  522. 

(J)  Edmu7Hhy.Walh'ngford(lS85),  (t)  Oiles     v.     Spencer     (1857),    3 

14  a  B.  D.  811,  p.  814.  C.  B.  N.  S.  244 ;  infra,  p.  278. 

C^)  Exall    V.   Partridge  (1799),   8  {k)  Fowkes  v.  Joyce  (1689),  2  Vera. 

T.  R.  308;    distinguish  England  v.  129.     See  Horsfordv.  Webeter  (18^). 

Mareden  (1866),  L.  E.  1  C.  P.  529,  1  Cr.  M.  &  R.  696. 

where  the  stranger  allowed  the  goods  (I)  Judicature   Act,    1873,  s.  25, 

to  remain  on  the  premises  for  his  sub-s.  (8);    Shaw  v.  E.  of  Jeney 

own  benefit,  and  his  payment  was  (1879),  4  C.  P.  D.  359.    See  Sanxtttr 

not  "  compulsory."  v.  Foeter  (1841),  Or.  &  Ph.  302. 
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(a)  Requisites  to  Distress. 
Unless  a  distress  is  made  under  the  terms  of  a  special 
power  (m),  the  following  circumstances  must  exist  to  enable  the 
landlord  to  avail  himself  of  that  remedy: — (1)  There  must  be 
a  certain  and  proper  rent ;  (2)  the  rent  must  be  in  arrear ; 
(3)  there  must  be  a  reversion  in  the  person  distraining;  (4)  there 
must  be  goods  on  the  demised  premises  liable  to  be  distrained. 


A  Certain  and  Proper  Reiit. 

The  rent  for  which  the  distress  is  made  must  be  rent  properly   Existing 
80  called — that  is  to  say,  rent  due  in  respect  of  an  actual  tenancy  ^®™*®®- 
of  corporeal  hereditaments  (n) . 

Hence  there  is  no  distress  for  rent  due  under  a  mere  licence  (o) , 
and  formerly  there  was  no  distress  for  rent  due  under  an  agree- 
ment for  a  lease,  even  though  possession  had  been  taken,  unless 
a  tenancy  had  been  cf»eated  by  payment  of  rent  or  otherwise  (p). 
To  obviate  the  difficulty  a  special  power  of  distress   till   the 
execution  of  the  lease  was  sometimes  inserted  (q).    But  now,  Or  agreement 
where  possession  has  been  given  and  taken  under  an  agreement  ^^g^c  per- 
for  a  lease  which  is  specifically  enforceable  by  either  party,  the  formance. 
rent  can  be  distrained  for  although  no  legal  tenancy  has  been 
created  (r).     It  is  no  objection  to  the  power  of  distress  that  the 
tenancy  on  which  the  rent  is  reserved  is  a  tenancy  at  will  («). 

The  landlord  cannot  distrain  after  he  has  treated  the  occupier 
as  a  trespasser  {t),  or  after  a  notice  to  quit  has  become  effectual. 
And  a  distress  cannot  be  made  on  a  tenant  holding  over  as 
tenant  at  sufferance  unless  a  new  tenancy  can  be  implied  (ti). 
For  any  subsequent  occupation  the  landlord's  remedy  is  by  an 
action  for   use   and  occupation  (a*).     If  the   lessor's   title  has 


(w)  Infra,  p.  248. 

in)  Supra,  pp.  218—220.  As  to  an 
acknowledgment  of  an  antecedent 
tenancy  showing  authority  to  dis- 
train, see  per  Alderson,  B.,  in  Eagle- 
ton  V.  Outteridge  (1843),  12  L.  J.  Ex. 
p.  361 ;  Oladman  v.  Flumer  (1845), 
15  L.  J.  Q.  B.  79 ;  and  as  to  distress 
by  a  vendor  to  whom  the  purchaser 
W  become  tenant  to  secure  the  carrj'- 
ingout  of  the  agreement,  see  Yeomati 
V.  Ellison  (1867),  L.  E.  2  C.  P.  681. 

(o)  Ward  v.  Day  (1863),  4  B.  &  S. 
p.  358;  Bendell  v.  JRoman  (1893),  9 
T.  L.  E.  192. 

(p)  Hegan   v.   Johnson   (1809),    2 


Taunt.  148. 

(q)  Bickjiell  v.  Hood  (1839),  5 
M.  &  W.  104.  See  Anderson  v.  Mid- 
land Ry.  Co,  (1861),  3  E.  &  E.  614. 

(r)  See  Walsh  v.  Lonsdale  (1882), 
21  Ch.  D.  9 ;  discu8se3"fiKpra,  p.  81. 

(s)  See  Morton  v.  Woods  (1868),  37 
L.  J.  Q.  B.,  per  Blackburn,  J., 
p.  247. 

(t)  Bridges  v.  Smyth  (1829),  5 
Bing.  410. 

(m)  Jenner  v.  Clegg  (1832),  1 
Moo.  &  E.  213,  218-  Williams  v. 
Stiven  (1846),  9  Q.  B.  14. 

(jc)  Alford  V.  Vickery  (1842), 
Car.  &  M.  280. 
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expired,  he  cannot  enforce  the  continuance  of  the  tenancy  by 
distress,  if  the  tenant  refuses  to  recognize  him  as  landlord,  even 
though  the  tenant  has  already  paid  rent  under  a  threat  of 
distress  (y) ;  and,  a  fortiori^  where  the  tenant  has  been  evicted 
by  title  paramount,  and  has  retaken  the  premises  from  the 
evictor  (-?). 
Rent  must  be  Moreover,  before  the  landlord  takes  into  his  hand  the  speedy 
ascSSinable'  remedy  of  distress,  he  must  see  that  the  amount  of  rent  to  be 

demanded  has  been  settled  with  precision  (a).  He  has  no  right 
to  distrain,  unless  a  fixed  rent  has  been  expressly  or  impliedly(&) 
agreed  upon  (c) ;  if  there  is  no  fixed  rent,  the  law  gives  him  a 
remedy  by  the  action  for  use  and  occupation  (rf).  A  rent  which, 
though  of  fluctuating  amount,  is  ascertainable  with  certainty, 
may  be  distrained  for  {e) ;  as,  for  instance,  a  rent  of  so  much 
per  cubic  yard  for  marl  got,  and  so  much  per  thousand  for 
bricks  made  (/).  A  distress  may  be  madQ.for  an  increased  rent 
of  so  much  per  acre  for  every  acre  of  land  converted  into 
tillage  ig) ;  or  for  a  monthly  rent  due  under  an  attornment 
clause  in  a  building  society  mortgage,  consisting  of  the  monthly 
amount  of  subscriptions,  interest,  and  fines  {h).  And  a  rent  for 
a  portion  of  a  room  in  a  factory,  with  steam  power,  is  not 
rendered  uncertain  by  reason  of  a  provision  for  deductions  in 
respect  of  a  possible  failure  in  the  supply  of  steam  power  (i). 
Where  rent  is  apportionable,  the  apportioned  part  may  be 
distrained  for  {k). 

By  express  agreement,  however,  a  power  may  be  conferred  to 
distrain  for  payments  which  are  not  rent  (Z).  Thus,  a  sum 
payable  by  way  of  punishment  for  not  spending  the  produce  on 
the  land  demised  may  be  made  recoverable  by  distress  to  be 
made  in  the  same  way  as  a  distress  for  rent  in  arrear  (Z).    And 


Express 
power  of 
distress. 


(y)  Bume  v.  Richardsmi  (1813),  4 
Taunt.  720. 

(z)  Hopcraft  v.  Keys  (1833),  9 
Bing.  613. 

(a)  Per  Tindal,  C.J.,  in  Itegnart  v. 
Porter  (1831),  7  Bing.  at  p.  454. 

(b)  See  Knight  v.  Beiiett  (1826),  3 
Bing.  361. 

(c)  Watson  v.  Waud  (1853),  8  Ex, 
335.  See  Anderson  v.  Midland  liy. 
Co.  (1861),  3  E.  &E.  614. 

(d)  See  judgment  of  Abbott,  C.J., 
in  Dunk  v.  Hunter  f  1822),  5  B.  &  Al. 
at  p.  325.  Double  value  cannot 
be    recovered    by   distress:    infra, 


Chap.  Vn.,  Sect.  5  (2)  (i). 

(e)  Co.  Litt.  96  a. 

If)  Daniel  v.  Grade  (1844),  6 
Q.  B.  145  ;  Selby  v.  Greaves  (1868), 
L.  R  3  C.  P.  pp.  602,  603. 

(g)  See  Roulston  v.  Clarke  (1795),  2 
H.  Bl.  563 ;  siqrra,  p.  227. 

(h)  Ex  parte  Voisey  (1882),  21 
Ch.  D.  442. 

(»)  Selby  V.  Greaves  (1868),  L.  B.  3 
C.  P.  594. 

V')'  2^eale   v.   Mackenzie  (1836),  I 
M.  &  W.  758. 

(/)  Pollitt  V.  Forrest  (1847),  H 
Q.  B.  949. 
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snch  a  power  does  not  depend  upon  a  legal  tenancy.  Tbns, 
apart  from  the  Bills  of  Sale  Acts,  a  person,  whether  he  is 
tenant  or  not,  can  give  a  power  of  distress  over  goods  of 
his  own,  as,  for  instance,  to  secure  interest  for  money  lent(7n), 
or  the  price  of  goods  supplied  (n).  But  in  the  absence  of 
a  tenancy  such  a  power  of  distress  is  rendered  impracticable 
by  the  Bills  of  Sale  Acts,  1878  and  1882  (o).  A  power  of 
distress  not  incident  to  a  tenancy  does  not  authorize  distress 
against  the  goods  of  a  stranger  (p). 


Rent  in  Arrear. 

There  can  be  no  distress  till  the  rent  is  in  arrear,  and  rent  i^ent  in 
is  not  in  arrear  until  the  day  appointed  for  payment  has 
elapsed  {q) ;  hence,  no  distress  can  be  made  until  the  day  after 
the  rent-day  (^).  Where  by  custom  or  express  reservation  rent 
is  payable  in  advance  (r),  the  landlord  may  distrain  for  it  as  soon 
as  the  half-year,  or  other  period  for  which  it  is  to  be  paid,  has 
begun  («)* 

Ordinarily  notice  is  not  necessary  before  the  distress  is  Notice  before 
made  (Q.  But  it  is  otherwise  in  the  case  of  a  penal  rent,  or 
where  the  date  of  payment  of  rent  is  accelerated  by  the  landlord, 
hi  the  case  of  a  penal  rent,  a  tenant,  not  knowing  whether  his 
landlord  will  insist  on  the  penal  rent  or  no,  is  not  bound  to  be 
ready  to  pay  before  notice  {u).  And  where  rent  is  payable 
quarterly,  or  half-quarterly  if  required,  the  landlord  cannot, 
after  receiving  the  rent  quarterly,  distrain  without  notice  at  the 
half-quarter  (x).  Where  rent  is  payable  in  advance,  if  required^ 
a  demand  for  payment  must  be  made  before  the  landlord  can 
distrain  {y) ;   but  the   demand  may  be  made  after  the  day  on 


distress. 


(«0  Chapman  v.  Beecham  (1842),  3 
Q.B.723. 

(n)  Irfdale  v.  Kendall  (1878),  40 
L.  T.  362. 

(o)  Pulbrook  V.  Ashby  (1887),  56 
L«  J.  Q.  B.  376 ;  ISttvens  v.  Marston 
(1890),  60  L.  J.  Q.  B.  192.  As  to 
attornment  clauses  in  mortgage 
deeds,  see  $upray  p.  83. 

(p)  Gibhs  V.  Cruikthank  (1873),  28 
L.  T.  104. 

(y)  Dibble  V.  Dowater  (1853),  2 
E.  &  B,  564,  568.  See  2  Wms.  Saund. 
288. 

(r)  8«|)ra,  pp.  151,  220. 


(tf)  Bucklty  V.  Taylor  (1188),  2  T.  E. 
600;  IlarrUmi  v.  Barry  (1819),  7 
Price,  690,  698;  Ltn  v.  Smith  (1854), 
9  Ex.  662,  665 ;  Wahh  v.  Luiwlah 
(1882),  21  Ch.  D.  9. 

{t)  Gillitigham  v.  Owyer  (1867),  16 
L.  T.  640. 

(m)  Per  Alderson,  J.,  in  Malta m  v. 
Arden  (1833),  10  Bing.  p.  300. 

{x)  Mallam  v.  Arden,  supra;  see 
Clow€8  V.  Hughes  {1810)y  L.  E.  5  Ex. 
160. 

(y)  Clarke  v.  Hol/ord  (1848),  2 
C.  &  K.  540 ;  Williams  v.  Holmes 
(1853),  8  Ex.  861,  p.  863. 
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which  the  rent  thereby  becomes  dae  (z).    If  the  landlord's  righte 
are  in  peril,  he  may  distrain  immediately  after  demand  (a). 


Beversion 
neoeBsarjt 


Surrender  of 
mesne  lease. 


Surety  for 
rent. 


Reversion  in  Person  Distraining, 

In  general  the  person  who  distrains,  or  on  whose  behalf  the 
distress  is  made,  must  possess  a  reversion  (b) ;  hence  the  lessor 
cannot  distrain  after  he  has  assigned  his  reversion  for  arrears  of 
rent  due  before  the  assignment.  It  follows  that  a  mortgagee 
who  has  assigned  his  mortgage  cannot  distrain  for  interest 
reserved  by  way  of  retit  due  before  the  assignment  (r).  On  the 
other  hand,  a  parol  assignment,  since  it  is  inoperative  to  pass 
the  reversion,  confers  no  power  of  distress  on  the  assignee  {d). 
By  granting  a  lease  to  commence  at  the  expiration  of  an  existing 
lease,  the  lessor  does  not  part  with  the  reversion  so  as  to 
disentitle  him  to  distrain  (e). 

Since  distress  depends  upon  the  existence  of  a  reversion, 
rent  reserved  on  the  assignment  of  a  lease  cannot  be  distrained 
for  (/). 

The  remedy  of  a  lessee,  who  surrenders  his  lease  in  order  to 
\>e  renewed,  by  distress  for  rent  due  from  his  underlessee  remains 
the  same  as  if  the  original  lease  had  been  kept  on  foot  (g) ;  bafc 
the  remedy  of  the  chief  landlord,  by  distress  upon  the  premises 
comprised  in  the  underlease,  for  the  rent  reserved  in  the  new 
head  lease  is  restricted  to  the  amount  of  rent  reserved  by  the 
original  head  lease  out  of  which  such  underlease  was  derived  {g)> 

In  other  cases  of  surrender,  or  in  case  of  merger,  of  the 
reversion  expectant  on  a  lease,  the  owner  of  the  next  vested 
estate  is  to  be  deemed  the  reversioner  expectant  on  the  lease  for 
the  purpose  of  distress  (h). 

Under  sect.  5  of  the  Mercantile  Law  Amendment  Act,  1856  (»)i 
a  surety  who  pays  a  debt  for  the  principal  debtor  is  entitled  to 


{z)  Witty  V.  Williams  (1864),  12 
W.  E.  755 ;  supra,  p.  221. 

(a)  London  and  Westm,  Loan^  <fcc., 
Co,  V.  L.  &  N.  W,  By.  Co.,  [1893]  2 
Q.  B.  49. 

(6)  See  cases  cited  supra  in  notee 
(0»  (''*)»  (")»  P-  220;  and  Fascoe  v. 
Pascoe  (1837),  3  Bing.  N.  C.  898.  Cf. 
Hazeldine  v.  Heaton  (1883),  C.  &  E. 
40 ;  and  consider  Serjeant  v.  Nash, 
Field  d:  Co.,  [1903]  2  K.  B.  304,  312. 

(c)  Brown  v.  Metrop,  Counties,  &c., 


Society  (1859),  1  E.  &  E.  832. 

{d)  Brawley  v.  Wade  (1824),  M'CleL 
664. 

(e)  Smith  v.  Day  (1837),  2  M.  &  W. 
684. 

(/)  Supra,  p.  220. 

(Sf)  The  Landlord  and  Tenant  Act, 
1730  (4  Geo.  2,  c.  28),  s.  6;  in/rn, 
p.  493. 

(h)  The  Eeal  Property  Act,  1845 
(8  &  9  Vict.  c.  106),  8.  9;  infra,  p.  493. 

(0  19  &  20  Vict  c.  97. 
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all  the  remedies  of  the  creditor;  but  the  term  '^ remedies'*  |, 
applies  only  to  proceedings  in  Court,  and  a  surety  for  the  payment  | 
of  rent  is  not  entitled  to  distrain  (fc). 

But  the  reversion,  to  support  a  distress,  need  not  be  an  actual  Reversion  by 
reversion  ;  it  is  sufficient  if  it  be  a  reversion  by  estoppel  (Z),  and  ^*^PP®* 
if  one  party  is  let  into  possession  by  the  other  under  an  agree- 
ment that  the  one  shall  be  tenant  and  the  other  landlord,  as 
between  themselves  each  party  is  estopped  from  denying  the 
other's  title  (m).     Accordingly,  in  a  case  decided  in  the  Exchequer 
Chamber  in  the  year  1869,  it  was  held  that  where  a  mortgagor, 
who  had  executed  first  a  legal  mortgage  in  fee  and  then  a  second 
mortgage,  had  attorned  to  the  second  mortgagee  and  occupied 
as  tenant  to  him,  a  distress  for  rent  due  under  the  tenancy 
created   by  that  attornment  might   be  made   by  the  second 
mortgagee,  although  he  had  no  legal  reversion,  and  although 
it  appeared  on  the  face  of  his  deed   that  he  had  no  such 
reversion  (n).     And  in  a  subsequent  case,  where  the  first  and 
second  mortgages  were  executed  in  the  years  1877  and  1878,  it 
was  held  by  the  Court  of  Appeal  to  make  no  difference  that  the 
mortgagor  had  previously  attorned  to  the  first  mortgagee,  and 
that  the  first  mortgage  was  still  on  foot  (o).    But,  as  has  already       j 
been  noticed  (/>),  the  effect  of  the  Bills  of  Sale  Acts,  1878  and      /  ' 
1882,  has   been    to  render  attornment  clauses  in  mortgages      a,  ^ 
practically  useless  for  the  purpose  of  giving  a  right  of  distress. 

In  the  case  of  a  lease  made  before  a  mortgage,  the  mortgagor's  Distress  for 
title  to  distrain  for  the  rent  ceases  on  the  assignment  of  the  [^^fore 
reversion   by  the  mortgage   deed ;    but,   if   permitted    by  the  mortgage, 
mortgagee  to  continue  in  the  receipt  of  the  rent,  the  mortgagor  Dis^eas  by 
is  during  such  permission  authorized  prasumptione  juris,  if  it 
should  become  necessary,  to  realize  the  rent  by  distress;  and 
though  the  mortgagor  may  have  to  justify  the  distress  as  bailiff 
for  the  mortgagee,  it  is  not  necessary  that  the  distress  should  be 
made  in  the  mortgagee's  name  {q). 

(k)  Be  Russell  (1885),  29  Ch.  D.  254.  3  Q.  B.  658 ;  aff.  L.  fi.  4  Q.  B.  293. 

{l)  See  supra,  p.  74;  but  consider  (o)  Ex  parte  Punnett    (1880),    IG 

Strjeani  v.  Nash,  Field  &  Co,,  [1903]  Ch.  D.  226. 

2  K.  B.  304.  (p)  Supra,  p.  84. 

(m)  Judgment  of  Blackburn,  J.,  (a)  Reece  v.  Strousherg  (1885),   54 

in  Morton  v.  Woods  (1868),  37  L.  J.  L.  T.  133;  Trent  v.  Hunt  (1853),  9 

Q.B.  atp.248.   Distinguish  fi^er/cawe  Ex.  14;  Sjiell  v.   Finch  (1863),    13 

T.  Nash,  Field  &  Co.,  [1903]  2KB.  C.  B.  N.  S.  651.     See  per  Erie,  C.J., 

304.  pp.  656,  657. 

(n)  M&rton  v.  Woods  (1868),  L.  E. 
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Distress  by 
mortgagee. 


Distress  for 
rent  under 
lease  after 
mortgage. 

Not  under 
Conveyanc- 
ing Act,  1881, 
8.  18. 


Dnder  Con- 
veyancing 
Act,  1881, 
8.  18. 


Receiver. 


The  mortgagee  as  assignee  of  the  reversion  has  the  same 
rights  under  the  lease  as  the  mortgagor  had  before  the  mortgage, 
and,  after  he  has  given  notice  of  the  mortgage  to  the  lessee,  he 
may  distrain  for  rent  in  arrear  at  the  time  of  the  notice,  and  rent 
subsequently  becoming  due  (r).  And  this  result  is  not  prevented 
by  a  change  in  the  tenancy  made  by  the  mortgagor  after  the 
mortgage,  whereby  the  rent  Is  increased,  though  probably  the 
mortgagee  could  only  distrain  for  the  original  rent,  his  remedy 
for  the  increased  rent  being  by  an  action  for  use  and 
occupation  («)• 

The  right  of  distress  under  a  lease  made  by  a  mortgagor  in 
possession  after  the  date  of  the  mortgage  depends  on  whether  the 
mortgage  is  subject  to  sect.  18  of  the  Conveyancing  Act,  1881  (0, 
or  not.  In  mortgages  not  subject  to  that  section,  the  mortgagor 
may  distrain  in  virtue  of  his  reversion  by  estoppel  (a) ;  bat  he 
must  bear  in  mind  that  compulsory  payments  previously  made 
by  his  tenant  to  the  mortgagee  for  interest  due  on  the  mortgage 
are  equivalent  to  payment  of  so  much  rent  (x).  The  mortgagee 
cannot  distrain  for  rent  due  under  a  lease  made  by  the  mortgagor 
after  the  mortgage  until  a  new  tenancy  has  been  expressly  or 
impliedly  created  between  the  mortgagee  and  the  tenant  (i^). 
Notice  by  the  mortgagee  to  the  tenant  to  pay  the  rent  to  him 
does  not  constitute  a  tenancy  between  the  parties,  so  as  to 
enable  the  mortgagee  to  distrain  for  rent  accruing  due  after 
the  notice  (]/). 

In  the  case  of  a  mortgage  which  is  subject  to  sect.  18  of  the 
Conveyancing  Act,  1881,  the  mortgagor  is  entitled  to  distrain  so 
long  as  the  mortgagee  does  not  interfere ;  but  his  right  ceases 
when  the  mortgagee  either  appoints  a  receiver  {z)  or  gives  notice 
to  the  tenant  to  pay  the  rent  to  himself.  In  the  latter  case  the 
mortgagee  may  distrain  as  owner  of  the  reversion  (a).  It  is* 
therefore,  unnecessary  for  any  fresh  tenancy  to  be  created. 

A  receiver  appointed  by  mortgagor  and  mortgagee  to  receive 
the  rents  of  the  mortgaged  property,  and  to  use  such  remedies 


(r)  Moss  V.  GaUimore  (1779),  1 
Dougl.  279;  JiiMjers  v.  Humphreys 
(1835),  4  A.  &  E.  299. 

(«)  Burrows  v.  Gradin  (1843),  1 
D.  &  L.  213. 

{t)  44  &  45  Vict.  c.  41. 

00  Ahhorne  v.  Gomme  (1824),  2 
Bing.  54. 

(x)  Supray  p.  234. 


(y)  Ei^m  V.  EUiott  (1838),  9  A.  4 
E.  342  ;  liogers  v.  Humphreys  (l»3o), 
4  A.  &  E.  299 ;  supra,  p.  225. 

(z)  Bayly  v.  Went  (1884),  51  L.T. 
764 ;  Woolston  v.  Boss,  [1900]  1  Ch. 
788. 

(a)  Conveyancing  Act,  1881,8. 10; 
Municipal  Building  Society  V.  Sfnit^ 
(1888),  22  a  B.  D.  70. 
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by  way  of  entry  and  distress  as  should  be  requisite,  and  to  whom 
the  mortgagor  has  attorned  as  tenant,  may  distrain  on  the  goods 
belonging  to  the  mortgagor  on  the  mortgaged  premises  (b).  A 
mere  authority  to  tenants  to  pay  rent  to  a  person,  whose  receipt 
is  to  be  their  discharge,  may  perhaps  authorize  that  person  to 
demand,  but  not  to  distrain  for  the  rent  (o). 

A  receiver  appointed  by  the  mortgagee  under  the  Conveyancing  Receiver 
Act,  1881,  has  power  to  recover  the  rents  of  the  property  by  veyancinT' 
distress,  in  the  name  either  of  the  mortgagor  or  of  the  mortgagee,  Act,  i88i. 
to  the  full  extent  of  the  estate  or  interest  which  the  mortgagor 
could  dispose  of  (d).     But,  although  such  a  receiver  is  deemed  to 
be  the  agent  of  the  mortgagor  (e),  the  latter  cannot,  while  the 
receivership  is  in  force,  himself  distrain  without  the  receiver's 
authority,  even  where  the  receiver  has  declined  to  distrain  (/). 
It  is  also  to  be  borne  in  mind  that,  if  such  a  receiver  distrains 
wrongfully,  he  may  be  sued  for  damages  (g). 

Where  a  lease  is  taken  from  a  receiver  appointed  by  the  Receiver 
Court  (A),  or  where  the  tenant  has  attorned  to  such  receiver  (t),  theCourt.  ^ 
the  receiver  can  distrain  in  his  own  name.  But  the  attornment 
to  the  receiver  does  not  enure  for  the  benefit  of  the  person  ulti- 
mately found  to  be  entitled  to  the  legal  estate  (k) .  Where  the 
receiver  is  not  in  the  position  of  landlord,  he  must  distrain  in  the 
name  of  the  person  who  is  legally  entitled  to  the  rent  (Q,  and  if 
there  is  any  doubt  as  to  who  this  person  is,  he  may  properly 
apply  to  the  Court  for  an  order  to  distrain,  though  ordinarily  he 
can  distrain  without  special  order  (m),  at  &ny  rate  if  there  is  not 
more  than  a  year's  rent  in  arrear  (n). 


(h)  Jolhf  V.  Arbuthnot  (1859),  4 
De  G.  &  J.  224. 

(c)  Ward  V.  Shew  (1833),  9  Bing. 
608. 

(ft)  Conveyancing  Act,  1881, 8. 24  (3). 

(0  Sect.  24  (2). 

(/)  IVoohtoH  y.  Bom,  [1900]  1  Oh. 
IHS,  791. 

iy)  See  Herjeant  v.  Nash,  Field  Jb 
Co,,  [1903]  2  K.  B.  304,  316,  where 
the  solicitors  to  the  mortgagees  (a 
member  of  the  firm  being  also  one 
of  the  mortgagees),  and  a&o  the  re- 
ceiver, appointed  by  the  mortgagees, 
who  haa  put  in  a  distress  at  the 
TCQuest  of  the  solicitoi*8,  were  held 
liable  in  damages  for  having  dis- 
trained at  a  time  when,  the  relation 
o!  landlord  and  tenant  having  ceased 


to  exist  between  the  mortgagees  and 
the  occupier,  there  was  no  right  to 
distrain. 

(h)  Dancer  v.  Hastings  (1826),  4 
Bing.  2. 

(?)  Hughes  v.  Hughes  (1790),  "l  Ves. 
161. 

{k)  Evans  v.  Mathias  (1857),  7 
E.  &  B.  590. 

(/)  Soe  Re  Potuers  (1890),  63  L.  T. 
626. 

{m)  Per  Lord  Hardwicke  in  Pitt 
V.  Snowdeji  (1752),  3  Atk.  750; 
Bennett  v.  Rohns  (1832),  5  C.  &  P. 
379;  Brandon  v.  Brandon  (1821),  5 
Madd.  473.  See  Kerr  on  Receivers, 
3rd  ed.  pp.  160—162. 

{n )  See  Fisher  on  Mortgages,  5th  ed. 
408.    As  to  disti'ess  in  the  case  of 
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Recovery  of 
arrears  due 
at  death  of 
reversioner. 

3  &  4  Will.  4, 
c.  42,  8.  37. 

Executors, 
&c.,  of  land- 
lord may  dis- 
train for  rent 
due  in  his  life. 

Sect.  38. 
Arrears  may 
be  distrained 
for  within  six 
months   after 
end  of  lease. 


Real  repre- 
sentatives. 


Ilarried 
woman. 


Upon  the  death  of  the  reversioner  it  was  at  common  law  im- 
possible to  recover  arrears  of  rent  by  distress,  but  by  statnte  the 
executors  or  administrators  of  any  lessor  or  landlord  may  distrain 
upon  lands  demised  for  any  term  (o),  or  at  will  for  the  arrearages 
of  rent  due  to  such  lessor  or  landlord  in  his  lifetime,  in  like 
manner  as  such  lessor '  or  landlord  might  have  done  in  his 
lifetime  (p). 

Such  arrearages  may  be  distrained  for  after  the  end  or  deter- 
mination of  such  term  or  lease  at  will,  in  the  same  manner  as  if 
such  term  or  lease  had  not  been  ended  or  determined,  provided 
that  such  distress  be  made  within  the  space  of  six  calendar 
months  after  the  determination  of  such  term  or  lease,  and  during 
the  continuance  of  the  possession  of  the  tenant  from  whom  such 
arrears  became  due. 

An  executor  may  distrain  before  probate  for  rent  due  to  his 
testator  (q). 

The  real  estate  (r)  of  a  deceased  person  now  vests  upon  his 
death  in  his  personal  representatives  («),  and,  while  it  remains  so 
vested,  they  have  power  to  distrain  for  rent  accruing  due.  In  the 
case  of  an  intestacy,  it  may  be  that  the  legal  estate  vests  in  the 
heir-at-law  pending  the  grant  of  administration  :  but  whether  so 
as  to  entitle  him  to  distrain,  qucere. 

Inasmuch  as,  by  virtue  of  the  Married  Women's  Property  Act, 
1882  (t),  a  married  woman  is  capable  of  acquiring  and  holding  any 
real  or  personal  property  as  her  separate  property  in  the  same 
manner  as  if  she  were  a  feme  sole  (u),  a  married  woman  who  was 
married  after  the  81st  December,  1882,  may  distrain  in  her  own 
name  for  rent  in  arrear  under  a  lease  the  reversion  on  which 
belongs  to  her  (x) ;  and  a  married  woman  who  was  married  before 
the  1st  January,  1883,  may  distrain  in  her  own  name  for  rent  in 


Ci'own  leases,  see  10  Qeo.  4,  c.  50, 
8.  90. 

(o)  As  to  the  recovery  of  rents 
created  for  a  freehold  estate,  see  32 
Hen.  8,  c.  37,  s.  1 ;  Prescott  v.  Boucher 
(1832),  3  B.  &  Ad.  849;  Jmiea  v.  Jones 
(1832),  ib.  967;  Jppleton  v.  Doily 
(1609),  Yelv.  135;  Co.  Litt.  162  b; 
1  Williams  on  Exors.  9th  ed.  799. 

{p)  By  11  Geo.  2,  c.  19,  s.  15,  the 
executors  or  administrators  of  a 
tenant  for  life  can  by  action  recover 
against  the  under-tenants  a  part, 
apportioned    to    the    death    of   the 


tenant  for  life,  of  the  rent  reserred 
on  a  lease  determining  on  such  death. 
See  14  &  15  Vict,  c  25,  s.  1;  infra, 
Chap.  VII,,  Sect.  2  (2). 

(q)  WhiUhead  v.  Taylor  (1839), 
10  A.  &E.  210;  1  Williams  on  Exors. 
9th  ed.  250. 

(r)  See  auprUf  note  (^r),  p.  61. 

(e)  See  supra ,  p.  62,  and  the  trea- 
tises referred  to  m  the  notes  there. 

(0  45  &  46  Vict,  c.  75. 

(u)  Sect,  1  (1). 

(x)  Sect.  2. 
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arrear  ander  a  lease  of  property,  her  title  to  which  has  accrued 
after  that  date  and  the  reversion  upon  which  belongs  to  her  (t/). 
Bat  the  Act  does  not  interfere  with  settlements  (^),  and  hence,  in 
the  case  of  property  settled  either  before  or  after  the  marriage, 
the  powers  of  the  married  woman  will  depend  on  the  terms  of  the 
settlement.  If  she  takes  a  legal  estate  in  the  reversion,  she  will 
have  power  to  distrain  ;  otherwise  not. 

With  regard  to  freehold  and  copyhold  property  acquired  before  Distress  by 
the  31st  December,  1882,  by  a  woman  married  before  that  date,     ^  ^  ' 
the  husband  may  distrain  for  arrears  of  rent  accruing  during  the 
life  of  the  wife  on  leases  of  such  property ;  and  he  may  also  dis- 
train for  arrears  of  rent  due  on  subleases  of  leasehold  property 
of  the  wife  (a). 

If  the  husband  is  tenant  by  the  curtesy,  he  may  in  virtue  of 
that  estate  distrain  for  rent  accruing  due  after  the  termination 
of  the  coverture.  If  he  does  not  become  tenant  by  the  curtesy, 
his  interest  ceases  on  the  death  of  his  wife  (fc),  and  on  principle 
he  cannot  distrain  for  future  arrears ;  but  it  has  been  said  that  a 
man  who  has  made  a  lease  for  years  reserving  rent  of  lands  of 
which  he  is  seised  in  right  of  his  wife,  although  on  her  death  he 
does  not  become  tenant  by  the  curtesy,  but  his  estate  is  deter- 
mined, may  nevertheless  distrain  for  the  rent  until  her  heir  has 
entered  (c).  The  husband,  if  he  takes  out  administration,  can 
distrain  for  arrears  of  rent  under  3  &  4  Will.  4,  c.  42,  s.  37,  as 
administrator  to  his  wife. 

A  tenant  from  year  to  year,  underletting  from  year  to  year,  has  Tenant  from 
a  suflScient  reversion  to  support  a  distress  (d).  ^^^  ^  ^^^' 

One  of  several  joint  tenants  or  coparceners  may  distrain  for  Joint  tenants, 
the  whole  rent  without  any  express  authority  from  the  rest  (e) ; 
but  he  must  justify  in  his  own  right  and  as  bailiff  to  the  rest  (e). 

It  is  incident  to  this  species  of  property  that  a  severance  of  the 
reversion  destroys  the  right  to  distrain  for  arrears  of  a  single 

iy)  Sect.  5.  Harrison  (1670),  Vaugh.  46. 

(z)  Sect,  19.  (d)  Curtis  v.  Wheeler  (1830),  Moo. 

(a)Bullen    on  Distress,   2nd    ed.  &M.  493.    See  Oxleyv.James(lS44), 

^  57.  13  M.  &  W.  209,  p.  214. 

(6)  Blake  v.  Foster  (1800),  8  T.  E.  (e)  Pullen  v.  Palmer  (1697),  3  Salk. 

487;    judgment  of    Bayley,   J.,   in  207;  Leigh  y.  Shepherd  {I82l\  2  Br, 

a\ll  V.  Saunders  (1825),  4  B.  &  C.  at  &  B.  465 ;  Robinson  v.  Hofinan  (1828), 

p.  535.    See  Howe  v.  Scarrott  (1859),  4  Bing.  562.     See,  too,  Stedman  v. 

^  ?:  t^'  "^23.  Bates  (1696),  1  Salk.  390. 

(c)  Bac.  Abr.  (C.  1)  650 ;  Bixofi  v. 
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Tenants  in 
common. 


rent  then  dne.  Hence,  if  joint  tenants  have  demised  at  a  single 
rent,  and  a  severance  takes  place  by  a  conveyance  of  the  shares 
of  some  of  the  joint  tenants,  no  distress  can  be  made  for  arrears 
of  such  rent  due  before  the  severance  (/).  But  a  surviving  joiat 
tenant  may  distrain  for  arrears  of  rent  accrued  due  before  the 
death  of  his  co-tenant  (g). 

Tenants  in  common  are  entitled  to  separate  distresses  for  their 
several  shares  of  the  rent  reserved  upon  a  lease  granted  by  all  of 
them  (/i).     It  has  been  said  that  they  may  all  join  in  one  dis- 
tress {i)f    but  under  the  former  practice   they  had    to  avow 
separately  (t)-    As  in  the  case  of  joint  tenants  {k),  one  tenant 
in  common  may  distrain  upon  another  who  holds  by  lease  under 
him  (t),  and  the  distress  may  be   taken  on   any  part  of  the 
land  (m).    But  rent  due  from  one  co-owner  to  another  cannot  be 
got  by  distress  on  the  goods  of  a  third  co-owner,  or  on  those  of  a 
stranger  placed  on  the  land  by  the  permission  of  a  co-owner  (n). 
Coparceners.        One  coparcener  may,  before  partition,  distrain  alone  for  the 
whole  rent  without  any  express  authority  from  her  sister  (o),  bat 
she  must  justify  in  her  own  right  and  also  as  bailiff  to  her 
sister  (p).    The  same  rules  apply  to  co-heirs  in  gavelkind,  who 
are  coparceners  by  custom  (p). 

When  land  is  vested  in  churchwardens  and  overseers  under 
59  Geo.  8,  c.  12,  s.  17,  it  is  competent  for  any  one  churchwarden 
or  overseer  to  make  a  distress  or  order  one  to  be  made  without 
calling  a  meeting  of  all  and  having  the  authority  of  a  majority  of 
those  present  (g). 

A  tenant  of  a  rent-service  by  elegit  is  entitled  to  distrain,  and 
that  without  any  attornment  by  the  lessee  (r).  Attornment  is 
not  necessary  where  the  reversion  is  assigned  by  operation  of 
law  («). 


Choroh- 
wardens. 


Tenant  by 
elegit. 


(/•)  Siavehy  v.  AUcock  (1851),  16 
a  B.  636, 

(v)  2  Boll.  Abr.  86. 

(h  Whitley  Y.Jioberts (lS25),'M.*Clel. 
&  Y.  107. 

(t)  Bullen  on  Distress,  2nd  ed. 
50 ;  Litt.  sect.  317 ;  Harrison  v. 
Baruby  (1793),  5  T.  B.  246 ;  PuUen  v. 
Palmer  (1697),  3  Salk.  207. 

(A)  Supra,  p.  63. 

{l)  Brennan  v.  Flood  (1854),  4  Ir. 
C  Xj.  B.  332. 

{m)  Snehjar  v.  Heiision  (1621),  Oro. 
Jac.  611. 

(h)  Kempe  v.  Cory  (1691),  2  Ventr. 


227,  283.  See  Viner's  Abridg.  "Dis- 
tress," I.  25—27 ;  Re  Potter  (1874), 
L.  B.  18  £q.  381. 

(o)  Leigh  V.  Shepherd  (1821),  2 
Br.  &  B.  465,  470. 

{p)  Stedman  v.  Bates  (1695),  1 
Ld.  Baym.  64;  Page  v.  Stedman 
(1695),  Garth.  364.  See  DeeftamMt 
V.  Honoood  (1834),  10  Bing.  p.  529. 

(rt)  Goiildsioorth  v.  Knights  (1843). 
IIM.  &  W.  337,  p.  342. 

[f )  Bullen  on  Distress,  2nd  ed.  76. 

[s)  Lloyd  V.  Davies  (1848),  2  Ex. 
103. 


i; 
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Goods  Liable  to  he  Distrained. 

Under  the  power  of  distress  incident  to  the  relation  of  landlord  General  rule 
and  tenant  the  landlord  may,  speaking  generally,  distrain  for  rent  Jf^^™™^" 
all  movable  chattels  which  are  upon  the  demised  premises  {t)  at 
the  time  when  the  distress  is  made.  Whether  such  goods  are  the 
property  of  the  tenant  or  of  a  stranger  is  perfectly  immaterial, 
provided  they  are  on  the  premises,  and  are  not  privileged  from 
distress  (u).  But  as  no  authority  can  be  given  by  an  express 
power  of  distress  granted  by  the  tenant  alone  to  seize  the  goods 
of  third  persons,  a  landlord  who  distrains  under  such  an  express 
power  must  restrict  his  seizure  to  the  tenant's  own  goods  (x). 

Certain  classes  of  goods,  however,  are  privileged  from  dis-  Exemptions 
tress,  and  such  privilege  may  be  either  absolute  or  conditional, 
hi  the  latter  case  the  goods  are  only  privileged  in  the  event 
of  there  being  other  goods  on  the  premises  sufficient  to  answer 
the  distress. 

I.    GOODS  ABSOLUTELY  PRIVILEGED. 

Things  annexed  to  the  freehold  cannot  be  distrained  (y),  i.  Fixtures, 
because  they  cannot  be  taken  away  without  doing  damage  to  the 
treehold  {z)^  and  also  because  they  cannot  be  restored  in  their 
original  plight  (a).  The  latter  reason  is  founded  upon  the  cir- 
cmnstance  that  goods  distrained  were  formerly  merely  taken  by 
way  of  pledge  and  could  not  be  sold.  Things  annexed  to  the 
freehold  include  tenant's  fixtures,  such  as  kitchen  ranges,  stoves, 
coppers,  grates,  &c.  (b) ;  also  trees  growing  in  a  nurseryman's 
grounds  (c). 

The  temporary  removal  of  fixtures  out  of  their  proper  place, 
for  repairs,  does  not  deprive  them  of  this  privilege  (d). 

Keys  and  title-deeds  are  by  construction  of  law  part  of  the  Keys  and 
freehold,  and  cannot  be  distrained  (e). 


title-deeds* 


(t)  For  cases  where  chattels  ma^  be 
distrained  off  the  demised  premises, 
seein/ro,  p.  271. 

(w)  Per  Buller,  J.,  in  Gorton  v. 
Falkfier  (1792),  4  T.  E.  at  p.  568. 
See  MuspraU  v.  Gregory  (1838),  1 
M.  &  W.  633,  3  M.  &  W.  677 ;  CraTner 
V.  Jfo«  (1870),  L.  R  5  a  B.  357. 

(a?)  Supra,  p.  249. 

(y)  Co.  Litt.  47  b ;  Gorton  v. 
FalhMT  (1792),  4  T.  R.  at  p.  569. 

(z)  Simpson  v.  Hartopp  (1745), 
Willes,  612;  1  Sm.  L.  C.  11th  ed. 
437. 

(a)  Darby  v.  ffarrw  (1841),  1  Q.  B., 
L.T. 


per  Patteson,  J.,  p.  898.    See  Pitt  v. 
Shew  (1821),  4  B.  &  A.  206. 

{h)  Darby  v.  HarHs  (1841),  1  Q.  B. 
895.  And  as  to  fixtures,  see  in/ray 
Cliap.  Vll. ;  Hellawell  v.  Eastwood 
(1851),  6  Ex.  295;  Holland  v.  Hodg- 
son  (1872),  L.  E.  7  C.  P.  328. 

(c)  Clark  v.  Gaskarth  (1819),  8 
Taunt.  431 ;  Clark  v.  Calvert  (1819), 
3  Moo.  96. 

(d)  See  judgment  in  Gorton  v. 
Falhter  (1792),  4  T.  E.  at  p.  567. 

(e)  SeeHellawell  v.  Eastwood  (1851), 
6  Ex.  at  pp.  306,  311 ;  Lifwd^s  Case 
(1615),  llEep.  50  b. 

S 
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2.  Goods  sent       Things  delivered  to  a  person  exercising  a  public  trade,  to  be 

to  the  tenant  •j  %,  ij  i-ai  m  i  -    a     t 

in  the  way  of  Carried,  wrought,  worked  up,  or  managed  in  the  way  of  his  trade 
trade.  q^  employ.      These  are  privileged  for  the  sake  of  trade  and  com- 

merce, which  could  not  be  carried  on  if  such  things  under  these 
circumstances  could  be  distrained  for  rent  due  from  the  person  in 
whose  custody  they  are  (/).  The  word  "  public  *'  in  this  con- 
nection refers  to  every  trade  or  employ  carried  on  generally  for 
the  benefit  of  any  persons  who  choose  to  avail  themselves  of  it, 
as  distinguished  from  a  special  employment  by  one  or  particular 
individuals.  The  trade  need  not  be  public  in  the  sense  that  all 
the  Queen's  subjects  have  a  right  to  insist  on  the  trader  accept- 
ing their  goods  (g).  But  an  artist  to  whom  a  picture  is  delivered 
to  alter  does  not  *'  manage  "  it  as  a  public  trader  (/<). 

Under  this  head  are  included  corn  •  sent  to  a  miller  to  be 
ground  (t) ;  a  horse  sent  to  a  farrier  to  be  shod  (k)  ;  materials 
sent  to  a  manufacturer  to  be  worked  up  (Q,  including  the  case  of 
material  delivered  to  a  weaver  to  be  manufactured  at  his  own 
home  {m) ;  beasts  sent  to  a  butcher  to  be  slaughtered  (;0  ;  goods 
deposited  for  the  purpose  of  sale  with  a  factor  (o),  commission 
agent  (p)  or  auctioneer  {q) ;  or  placed  for  safe  custody  in  the 
warehouse  of  a  wharfinger  (r) ;  or  pledged  with  a  pawnbroker  («) ; 
also  the  goods  of  guests  brought  into  an  inn  (though  not  horses 
placed  in  a  stable  which  is  let  by  the  tenant  of  the  stable  to  an 
innkeeper  (t)),  and  goods  delivered  to  a  carrier  to  be  conveyed  by 
him  to  some  place,  whether  he  is  strictly  a  common  carrier  or 
no,  provided  he  carries  the  goods  of  all  persons  indifferently  (u). 


(/)  Sini2>9on  v.  Ilartopp  (1745), 
Wiiles,  512.  See  judgment  of 
Erie,  C.J.,  in  Sivire  v.  Leach  (1865), 
34  L.  J.  C.  P.  at  p.  151 ;  GiBhoiirn  v. 
Hurst  (1710),  1  Salk.  249. 

0/)  MimpraU  v.  Gregory  (1836),  1 
M.  &  W.,  per  Parke,  B.,  at  p.  653. 
See  Gibson  v.  Ireson  (1842),  3  Q.  B. 
pp.  44,  46;  Tapling  v.  Weston  (1883), 
C.  &  E.  99. 

(A)  Von  Knoop  v.  Moss  (1891),  7 
T.  L.  B.  500. 

(0  Co.  Litt.  47  a. 

^^)  Year  Book,  22  Ed.  4,  fol.  49  b. 

(I)  Gibson  v.  Ireson  (1842),  3  Q.  B. 
39  ;  Read  v.  Burley  (1597),  Cro.  Eliz. 

549. 

(m)  Wood  V.  Clarke  (1831),  1 
Or.  &  J.  484. 

(n)  Brown    v.    Shevill    (1834),    2 


A.  &  E.  1:58. 

(o)  Gilman  v.  Elton  (1821),  3 
Br.  &  B.  75 ;  Mathias  v.  Mesnard 
(1826),  2  C.  &  P.  353. 

{p)  Findon  v.  M'Laren  (1845),  6 
Q.  B.  891. 

(q)  Adams  v.  Grane  (1833),  1 
Cr.  &  M.  380. 

(r)  Thompson  v.  Mashiter  (1823),  1 
Bing.  283. 

(s)  Swire  v.  Lea^h  (1865),  18 
C.  B.  N.  S.  479. 

{t)  Crosier  v.  Tomktnson  (1759),  2 
Ld.  Ken.  439.  See  argument  in 
Frauds  v.  WyaU  (1764),  3  Borr. 
p.  1500;  and  cf.  Fowkes  v.  «/by« 
(1689),  3  Lev.  260;  2  Vem.  129. 

(m)  Guboum  V.  Hurst  (1710),  1 
Salk.  249. 
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In  the  case  of  a  factor,  it  makes  no  difference  whether  the  Factors  and 
goods  are  deposited  in  his  own  warehouse  or,  if  he  has  not  got  ^^^  loneera. 
one,  in  the  warehouse  of  another  (x).  Goods  delivered  to  an 
auctioneer,  it  has  been  held,  are  privileged  if  they  are  in  a  yard 
attached  to  the  auctioneer's  premises  (z/),  and  even  away  from 
his  premises  entirely,  as  in  a  place  of  sale  hired  by  the 
auctioneer  for  the  occasion  {z)  or  taken  by  an  act  of  trespass  (a). 
Perhaps  the  latter  case  goes  too  far,  and  at  any  rate  the 
auctioneer  must  be  in  occupation  of  the  place  where  he  sells ; 
there  is  no  privilege  for  the  goods  of  the  tenant  sold  by  the 
auctioneer  on  the  tenant's  premises,  or  for  goods  sent  to  such  a 
Bale  by  a  stranger  (h). 

On  the  other  hand,  goods  placed  in  the  hands  of  the  tenant, 
merely  with  the  intent  that  they  shall  remain  on  the  premises, 
are  not  privileged  from  distress  (c).  Hence,  brewers*  casks  sent 
to  a  public-house,  and  left  .with  the  publican  till  they  are  empty, 
may  be  distrained  by  the  owner  of  the  public-house  (d).  Where 
salt  works  were  let  on  lease,  and  a  boat  belonging  to  a  purchaser 
of  salt  was  left  in  the  custody  of  the  lessees  in  a  canal  on  the 
premises,  to  wait  for  a  load  of  salt,  it  was  held  that  it  was  not 
delivered  to  the  lessees  in  the  way  of  their  trade  and  was  not 
privileged  (e). 

It  was  held  in  Ex  imrte  limssell  (/)  that  wine  sent  to  the  ware-  Wine  sent  to 
house  of  a  wine-warehouseman  to  be  matured,  is  liable  to  be  ^^'^^^^^^ 
distrained  for  rent  due  to  the  landlord  of  the  premises  where  it  is 
deposited,  though  not  wine  sent  to  be  bottled  and  to  be  returned 
by  a  specified  day.  But  it  would  seem  that,  if  it  was  the  business 
of  the  warehouseman  to  take  in  wine  to  be  warehoused,  the 
former  part  of  the  decision  was  wrong.  In  the  similar  case  of 
furniture  sent  to  a  depository,  the  privilege  exists  (g).  The  law 
of  distress  by  which  one  man's  goods  are  made  liable  for 
another's  debts  is  not  one  which  should  be  carried  beyond  the 


[x)  Mathiaa  v.  Memard  (1826),  2 
C.  &  P  353 

(y)  Williams  V.  Holmes  (1853),  8 
Ex.  861. 

(2)  See  Adfiins  v.  Grane  (1833),  1 
Cr.  &  M.  380. 

(a)  Droivn  v.  Arundell  (1850),  10 
C.  B.  54. 

{b}  LyoM  V.  EllioU  (1876),  1 
Q.  B.  D.  210 ;  though  in  such  a  case 
the  possession  of  the  goods  is  in  the 
auctioneer:    Williams  v.  Millingtvn 


(1788),  1  H.  Bl.  81.  See  Davis  v. 
AHiugsiull  (1880),  49  L.  J.  Ch.  609. 

(c)  See  jiidgmeut  of  Wilde,  B.,  in 
Parsons  v.  Oingell  (1847),  4  C.  B.  at 
p.  558. 

(jl)  Joule  V.  Jatkson  (1841),  7 
M.  &  W.  450. 

(e)  MnsitTatt  v.  Gregory  (1836),  1 
M.  &  W.  633 ;  3  ih,  677. 

(/)  (1870),  18  W.  E.  753. 

{a)  Miles  v.  Farher  (1873),  L.  R. 


8  Q.  B.  77. 


s  2 


: 


260 


TERMS   OF  TENANCY. 


[chap,  IV. 


The  priyilege 
depends  on 
delivery  by 
owner  of 
goods. 


Cattle  in  or 
on  the  way  to 
market. 


3.  Things 
which  cannot 
be  restored. 


Growing  com 
and  com  in 
sheaves,  kc. 

Distress  now 
permitted  by 
statute. 


limits  to  which  it  has  already  been  confined  (/e).  So  the  decision 
that  carriages  and  horses  standing  at  livery  may  be  distrained 
by  the  landlord  for  rent  due  by  the  livery  stable-keeper  (i)  would 
probably  now  be  followed,  if  at  all,  with  reluctance. 

For  goods  to  be  privileged  under  this  head  they  must  be 
actually  delivered  to  the  tenant  by  or  on  behalf  of  the  person  for 
whom  they  are  to  be  manufactured  or  otherwise  dealt  with. 
Hence  a  ship  built  by  a  shipbuilder  to  the  order  of  a  purchaser, 
the  materials  being  procured  by  the  shipbuilder,  is  not  privile^red, 
notwithstanding  that  the  purchaser  has  duly  paid  the  instalments 
of  purchase-money  (A:). 

The  necessities  of  commerce  account  also  for  the  protection  of 
cattle  in  (t)  or  going  to  a  fair  or  market  (m).  If  the  distance  is 
great  enough  to  require  a  night's  rest,  they  cannot  be  distrained 
by  the  landlord  of  a  field  into  which  they  are  put  to  graze  for 
the  night  (771). 

Nothing  may  be  distrained  for  rent  which  cannot  be  rendered 
again  in  as  good  plight  as  it  was  in  at  the  time  when  the  distress 
was  taken  (n).  The  exemption  applies  to  perishable  goods,  such 
as  milk  or  meat ;  and  to  things  which  cannot  be  recovered,  as 
loose  money  (0).  But  money  in  a  sealed  bag  may  be  dis- 
trained {p). 

Upon  the  same  principle,  growing  com  and  corn  in  sheaves 
were  formerly  privileged  from  distress  (q) ;  but  these  exemptions 
have  been  abolished  by  statute.  By  11  Geo.  2,  c.  19,  s.  8,  it  is 
made  lawful  for  every  landlord,  or  his  steward,  bailiff,  receiver, 
or  other  person  empowered  by  him,  to  seize  all  sorts  of  com  and 
grass,  hops,  roots,  fruits,  pulse,  or  other  product  whatsoever, 
growing  on  any  part  of  the  estates  demised,  as  a  distress  for 


(/i)  Per  Archibald,  J.,  in  Milee  v. 
Furbery  su^tray  at  p.  83. 

(1)  Frauds  v.  Wyatt  (1764),  1 
W.  Bl.  483,  3  Burr.  1498 ;  Parsons 
V.  Gimjell  (1847),  4  C.  B.  545. 

(A-)  Clarke  v.  MUhoall  Dock  Co, 
(1886),  17  Q.  B.  D.  494. 

(0  Co.  Litt.  47  a. 

(m)  TaU  V.  Ohed  (1784),  2  Wms. 
Saund.  ed.  1871,  675,  note  (x) ; 
Nugent  v.  Kirwan  (1838),  1  Jebb  & 
Sy.  97 ;  Musprutt  v.  (hegory  (1836), 
1  M.  &  W.,  per  Alderson,  B.,  p.  647  ; 
Lyons  v.  FllioU  (1876),  1  Q.  B.  D. 


p.  214.  The  contrary  decision  in 
Fowkes  V.  Joyce  (1689),  3  Lev.  260,  is 
not  now  law.     See  2  Vem.  129. 

(n)  Co.  Litt.  47  a  ;  Darby  v.  Ham* 
(1841),  1  Q.  B.  p.  898,  per 
Denman,  C.J. 

(o)  Morley  v.  Pincomb  (1848),  2 
Ex.  101. 

(p)  Bac.  Abr.  "Distress"  (B.), 
p.  697. 

{q)  Co.  Litt.  47  a ;  Wilson  v.  Dudeet 
(1676),  2  Mod.  61 ;  Simpson  v.  Ear- 
topp  (1745),  Willes,  512. 
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arrears  of  rent  (r).  And  by  2  Will.  &  M.  sess.  1,  c.  5,  s.  8,  it  is 
lawful  for  any  person  having  rent  arrear,  and  due  upon  any 
demise,  to  seize  and  secure  any  sheaves  or  cocks  of  corn,  or  corn 
loose,  or  in  the  straw  («),  or  hay  lying  or  being  in  any  barn  or 
granary,  or  upon  any  hovel,  stack  or  rick,  or  otherwise  upon  any 
part  of  the  land  or  ground  charged  with  such  rent  (Q. 

The  former  statute  does  not  extend  to  trees  and  shrubs 
growing  in  a  nurseryman's  ground,  but  is  confined  to  products 
of  a  similar  nature  to  those  specified  in  the  section— that  is,  to 
produce  which  ripens  and  which  has  to  be  cut,  gathered,  made 
and  laid  up  when  ripe  {u) . 

Things  in  actual  use  are  privileged  on  the  ground  of  the  4.  Things  in 
breach  of  the  peace  which  might  result  from  an  attempt  to  dis-  ^^^*  "^' 
train  them  (x).  Thus  the  exemption  applies  to  a  horse,  while  it 
is  drawing  a  cart  (y)  or  being  ridden  {z) ;  tools,  while  a  man  is 
working  with  them  (x) ;  and,  it  seems,  wearing  apparel,  while  in 
actual  use.  But  clothes  not  being  worn  may  be  distrained  (a). 
Such  actual  use  must  be  shown  as  to  make  it  appear  probable 
that  a  distress  would  have  led  to  a  breach  of  the  peace  (b). 

Animals  ferce  natura  and  other  things  in  which  there  is  no  5.  Wild 
valuable  property  cannot  be  distrained  (c).     Under  this   head  *°*™^^*- 
ioga  have  been  said  to  be  included  (c),  but>  if  such  was  ever  the 
law,  it  has  long  been  altered  (d).    Deer  in  an  inclosed  park  may 
be  distrained  (cZ),  and  so,  it  seems,  may  tame  deer  in  any  inclosed 
ground,  though  it  may  not  be  strictly  a  park  (e). 


(r)  See  infra ^  p.  291,  as  to  the 
impoiinding  of  these  crops.  As  to 
the  effect  with  respect  to  growing 
crops  of  a  power  to  distrain  for 
arrears  of  an  annuity  charged  on 
land  in  the  same  manner  as  a  lessor 
can  distrain  for  rent,  see  Miller  v. 
</recn  (1831),  2  Tyr.  1. 

(«)  Whether  threshed  or  not :  Bela- 
*y8e  V.  Burhridge  (1695),  1  Lutw. 
213. 

(0  See  tn/ra,  p.  291.  This  section 
applies  to  a  power  of  distress  for  a 
rent  seek  under  4  Gheo.  2,  c.  28,  s.  5 : 
Johnam  v.  Faulkener  (1842),  2  Q.  B. 
925. 

(tt)  Clark  V.  Gaskarth  (1819),  8 
Taunt.  431 ;  Clark  v.  Calvert  (1819), 
3  Moo.  96. 


(x)  Simpson  v.  Hartopp,  supra, 

(y)  Fid "'    " 

&  £.  649. 


Fidd  V.  Adames  (1840),  12  A. 


(z)  Storey  v.  Rohinson  (1795),  6 
T.  R.  138,  Co.  Litt.  47  a;  Read  v. 
Barley  (1597),  Oro.  Eliz.  594. 

(a)  Baynes  v.  Smith  (1794),  1  Esp. 
206;  Bisset  v.  Caldwell  (1791),  th, 
note ;  Peake,  N.  P.  0.  36. 

(6)  Bunch  V.  Kensington  (1841),  1 

a  B.  — 


Powell  (1738), 


679. 

(c)  Co.  Litt.  47  a. 

Id)  See  Davits  v. 
Willes,  46. 

(c)  Ih. ;  and  see  Morgan  v.  E,  of 
Abergavenny  (1849),  8  C.  B.  768; 
Ford  V.  Tynte  (1862),  31  L.  J.  Ch. 
177. 
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6.  Things  in 
the  coBtody  of 
the  law. 


BeoeiTer. 


Sheriff  mus^ 
remain  in 
pofisession. 


Goods  which  have  been  distrained  damage  fecuiant,  or  are  in  the 
possession  of  the  sheriff  under  an  execution  (f).  And  although 
a  purchaser  from  the  sheriff  is  ordinarily  bound  to  remove  the 
goods  at  once,  if  he  wishes  to  avoid  liability  to  distress  ((/),  yet, 
if  they  are  not  capable  of  immediate  removal,  the  goods  in  his 
hands  are  protected  until  they  can  properly  be  removed.  In 
other  words,  goods  are  deemed  to  be  still  in  the  custody  of  the 
law  until  they  are  ready  for  removal,  and  the  purchaser  from  the 
sheriff  has  had  a  reasonable  time  to  remove  them  (h).  Thus,  in 
the  case  of  growing  crops,  the  crops  were,  prior  to  14  &  15  Vict, 
c.  25,  8.  2  (/),  protected  until  they  were  ripe  and  the  purchaser 
had  had  time  to  cut  them  and  either  carry  them  away  or  con- 
sume them  (A:)-  The  circumstance  that  the  purchaser  of  the 
crops  had  not  entered  into  an  agreement  with  the  sheriff 
under  56  Geo.  8,  c.  50,  s.  8  (/),  did  not  justify  a  distress  by  the 
landlord  (772). 

Goods  in  the  possession  of  a  receiver  appointed  by  the  Court 
may  be  distrained,  but  the  leave  of  the  Court  should  be 
obtained  (?i). 

To  prevent  distress  it  is  necessary  for  the  sheriff  to  continue 
in  possession  of  the  goods  (0),  and  if  the  goods  remain  on  the 
premises  after  a  fictitious  bill  of  sale  under  an  execution  they  are 
liable  to  distress  as  before  (p).  Whether  the  sheriff  by  with- 
drawing from  the  premises  has  abandoned  possession  is  a  ques- 
tion of  fact,  and,  it  seems,  he  will  be  held  to  have  abandoned 
possession  if  his  withdrawal  is  for  the  convenience  of  the 
debtor  {q).     So  if  after  an  interpleader  order  the  sheriff,  with 


(  /■)  Co.  Litt.  47  a;  Eaton  v.  Southhy 
(1738),  WiUes,  131;  Whartm  v. 
Nai/lor  (1848),  12  a  B.  673.  As  to 
the  means  to  be  adopted  by  the  land- 
lord where  his  tenant's  goods  are 
taken  in  execution,  see  infra,  p.  316. 
If  the  proceedings  in  respect  of  which 
the  execution  is  levied  are  annulled, 
money  received  by  the  sheriff's  officer 
as  the  proceeds  of  a  distress  levied 
by  him  belongs  to  the  landlord :  St. 
John's  ColL  v.  Murcott  (1797),  7 
T.  B.  259. 

[g)  Re  Benn  Davis  (1885),  55  L.  J. 
Q.  B.  217. 

(/i)  Wharton  v.  Naylor  (1848),  12 
Q.  B.  673. 

(i)  Infra,  p.  263. 

(A-)  Peacock  v.  Puri>is  (1820),  2  Br, 


&  B.  362 ;  Hiftt  v.  Morrell  (1848),  11 
a  B.,  per  Parke,  B.,  p.  441 ;  Wright 
V.  Dewes  (1834),  1  A.  &  E.  641. 

(I)  Infra,  p.  374. 

(m)   Wright  v.  Dewes,  supra. 

(w)  Be  SuttMi  (1863),  32  L.  J.  CL 
437;  though  in  Walsh  v.  Walsh 
(1839),  1  It.  Eq.  R  209,  it  was  held 
that  such  leave  was  not  necessarr. 
And  see  Ex  parte  Till  (1873),  L.  B. 
16  Eq.  97 ;  Engel  v.  S.  Metrtq*.  Brtv- 
ing  Co.  (1891),  W.  N.  p.  31. 

(o)  Blades   v.   Aruudale  (1813),  1 

M.  &  S.  711. 

(jp)  filmi</iV.^iw^//(l811),3Tannt 

400. 

{q)  Bagshawes,  Lim.  v.  DeacWi 
[1898]  2  Q.  B.  173, 
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the  consent  of  the  execution  creditor  and  claimant,  temporarily 
withdraws  from  possession,  the  goods  are  no  longer  in  the 
custody  of  the  law,  and  the  landlord  is  entitled  to  distrain, 
though  he  knows  that  interpleader  proceedings  are  pending  (r). 
And  similarly  the  right  of  distress  is  revived  if  the  execution  is 
waived  («). 

Under  the  Sale  of  Farming  Stock  Act,  1816,  s.  1  (0,   the   Produce  sold 
sheriff  is  prohibited  in  certain  cases  from  selling  produce  for  the  guWect  to 
purpose  of  being  carried  off  the  land ;  but  the  purchaser,  being  agreement  to 
thus  bound  to  keep  the  produce  on  the  land,  is  at  the  same  time  qq  the  land. 
protected  against  distress ;  the  sixth  section  of  the  Act  being  as 
follows : — 

**  In  all  cases  where  any  purchaser  of  any  crops  or  produce  56  Geo.  3, 
hereinbefore  mentioned  {t)  shall  have  entered  into  any  agree-  °*     '  ^*   ' 
ment  with  suc];l  sheriff  or  other  officer,  touching  the  use  and 
expenditure  thereof  on  lands  let  to  farm,  it  shall  not  be  lawful 
for  the  owner  or  landlord  of  such  lands  to  distrain  for  rent  on  Landlord  not 
any  corn,  hay,  straw,  or  other  produce  thereof,  which,  at  the  produce  so 
time  of  such  sale  and  the  execution  of  such  agreement  entered  8<>^<^- 
into  under  the  provisions  of  this  Act,  shall  have  been  severed 
from   the  soil  and  sold,  subject   to    such   agreement,  by  such 
sheriff  or  other  officer ;    nor  on  any  turnips,  whether  drawn 
or  growing  (u),  if  sold  according  to  the  provisions  of  this  Act; 
nor  on  any  horses,  sheep  or  other  cattle,  nor  on  any  beast  what- 
soever,  nor   on   any  waggons,  carts,   or   other   implements  of 
husbandry,  which  any  person  shall  employ,  keep,  or  use  on  such 
lands,  for  the  purpose  of  threshing  out,  carrying,  or  consuming 
any  such  corn,  hay,  straw,  turnips,  or  other  produce,  under  the 
provisions  of  the  Act,  and  the  agreement  or  agreements  directed 
to  be  entered  into  between  the  sheriff  or  other  officer  and  the 
purchaser  of   such    crops  and    produce    as    hereinbefore    are 
mentioned." 

But  growing  crops  sold  under  an  execution  are,  in  the  absence  Growing 
of  sufficient  distress  of  the  goods  of  the  tenant,  liable  to  distress  *^^°P^- 
for  rent  accruing  after  the  sale.     Thus  it  is  provided  by  the 
Landlord  and  Tenant  Act,  1851,  that  in  case  all  or  any  part  of  14  &  15  vict. 
the  growing  crops  of  the  tenant  of  any  farm  or  lands  shall  be  ^'  ^'^'  ^'  ^' 

(r)  Cropper  v.  IFomcr  (1883),  C.  &  (0  See  infra,  p.  373. 

E.  152.  (ti)  But  see  14  &  15  Vict,  c,  25,  s.  2, 

(*)  Secen  v.  Mihiil  (1756),    1    Ld.  infra,  pp.  263,  264. 
Ken.  370. 
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be  condition- 
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Execution 
against 
Crown  debtor. 


7.  Straying 
cattle. 


8.  Hired 
agricultural 
machinery 
and  breeding 
stock. 


seized  and  sold  by  any  sheriff  or  other  officer  by  virtae  of  any 
writ  of  execution,  snch  crops,  so  long  as  the  same  shall  remain 
on  the  farm  or  lands,  shall,  in  default  of  sufficient  distress  of 
the  goods  and  chattels  of  the  tenant,  be  liable  to  the  rent  which 
may  accrue  and  become  due  to  the  landlord  after  any  such 
seizure  and  sale,  and  to  the  remedies  by  distress  for  recovery  of 
such  rent:  and  that  notwithstanding  any  bargain,  sale,  or 
assignment  which  may  have  been  made  or  executed  of  such 
growing  crops  by  any  such  sheriff  or  other  officer. 

An  extent  against  a  Grown  debtor,  although  tested  after  a 
seizure  has  been  made  under  a  distress  for  rent,  but  before  sale 
under  the  distress,  will  have  priority  (x). 

In  certain  cases  cattle  straying  on  to  the  demised  premises  are 
exempt  from  distress.  Where  a  stranger's  cattle  escape  into  the 
tenant's  land  by  breaking  fences  in  which  there  is  no  defect,  or 
by  breaking  defective  fences  if  the  liability  to  repair  them  is  not 
upon  the  owner  or  occupier,  the  cattle  may  be  immediately  dis- 
trained for  rent,  even  before  they  are  levant  and  couchant  But 
if  the  cattle  come  on  the  premises  through  defect  of  fences  which 
the  owner  or  occupier  ought  to  repair,  they  cannot  be  distrained 
by  the  landlord  for  rent,  though  they  are  levant  and  couchant,  unless 
the  owner  of  the  cattle,  after  notice  that  they  are  on  the  land, 
neglects  or  refuses  to  drive  them  away  (y).  The  owner  of  the 
land  should  in  such  a  case  either  repair  the  fences  or  put  the 
tenant  under  covenant  to  do  so.  If  he  does  not,  and  the  fences  are 
defective,  he  cannot  take  advantage  of  his  own  default  and  distrain. 

In  the  case  of  a  holding  to  which  any  of  the  Agricultoral 
Holdings  Acts,  1883  to  1900  (-?),  apply,  (i)  agricultural  or  other 
machinery  which  is  the  hondfide  property  of  a  person  other  than 
the  tenant  of  the  holding,  and  is  on  the  premises  of  such  tenant 
under  a  bond  fide  agreement  with  him  for  the  hire  or  use  thereof 
in  the  conduct  of  his  business,  and  also  (ii)  live  stock  of  all  kinds 
which  is  the  hondfide  property  of  a  person  other  than  the  tenant, 
and  is  on  the  premises  of  the  tenant  solely  for  breeding  purposes, 
may  not  be  distrained  for  rent  in  arrear  (a). 


{x)  R,  V.  Cotton  (1741),  Parker, 
112;  R.  V.  Southerhy  (1716),  Bun- 
bury,  5. 

(y)  NoteB  to  Poole  t.  Longueville 
(1669),  2  Saund.  290,  n.  (7);  Co.  Litt. 
47  b,  note  (301) ;  Bullen  on  Distress, 
121 ;  3  Black.  Comm.  8.    See  Qood- 


ivin  V.  Chex'dey  (1859),  4  H.  &  N. 
631 ;  Ken»pe  v.  Crtwa  (1697),  1  Li 
Eaym.  167. 

(z)  See,  as  to  these  Acts,  infrny 
Chap.  VII.,  Sect.  4. 

(a)  Sect  45  of  the  Agric.  Hold.  Act, 
1883  (46  &  47  Vict.  c.  61). 


SECT.  I.] 


RENT. 


265 


By  6  &  7  Vict.  c.  40  (6),  s.  18,  no  frame,  loom,  or  machine  9.  Frames, 
materials,  tools,  or  apparatus  entrusted  for  the  purpose  of  being  ^uowted  to^ ' 
used  or  worked  in  the  woollen,  worsted,   linen,   cotton,  flax,  workmen, 
mohair  or  silk  manufactures  (c),  or  any  work  connected  there- 
with, or  any  parts  or  processes  thereof,  whether  such  frame,  &c.,  Not  to  be  dia- 
shall  or  shall  not  be  rented  or  taken  by  hire,  may  be  distrained  f^rent^duF 
for  rent,  unless  the  rent  be  due  by  the  owner  of  the  said  frame,  ^y  owner. 
&c.,  or  of  any  part  thereof. 

If  any  landlord  distrains  any  frame,  &c.,  belonging  to  any  Sect.  19. 

other  person  which  has  been  entrusted  for  the  purpose  of  beinc:  Remedy  of 

.  1-  owner  of 

used  m  any  of  the  said  manufactures,  and  refuses  to  restore  frame,  &c 
possession  of  all  such  frames,  &c.,  to  the  person  entrusting  the 
same,  when  demanded  by  him,  any  two  or  more  justices  of  the 
peace  may  order  the  property  to  be  forthwith  restored. 

The  Law  of  Distress  Amendment  Act,  1888  (d),  exempts  from  lo.  Wearing 
distress  any  goods  or  chattels  of  the  tenant  or  his  family  which  dmlTand 
would  be  protected  from  seizure  in  execution  under  sect.  96  of  tools  to  value 
the  County  Courts  Act,  1846,  or  any  enactment  amending  or 
substituted  for  the  same.  The  Act  of  1846  was  repealed  by  the 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  48),  which,  by  sect. 
147,  enacts  as  follows : — **  Every  bailiff  or  officer  executing  any 
process  of  execution  issuing  out  of  the  Court  against  the  goods 
and  chattels  of  any  person  may  by  virtue  thereof  seize  and  take 
any  of  the  goods  and  chattels  of  such  person  (excepting  the  wearing 
apparel  and  bedding  of  such  person  or  his  family,  and  the  tools 
and  implements  of  his  trade,  to  the  value  of  52.,  which  shall  to 
that  extent  be  protected  from  such  seizure)."  In  the  above- 
quoted  exception,  the  '*  bedding'*  means  whatever  the  person  has 
for  the  purposes  of  sleeping  accommodation.  If  he  has  a  bed- 
stead and  mattress,  they  are  his  bedding ;  and  if  his  mattress 
has  gone,  and  he  sleeps  upon  the  bedstead,  that  is  his  bedding 
within  the  meaning  of  the  Act  (e).    But  the  foregoing  exemption 


of  51. 


I 


[h)  The  Hosiery  Act,  1843. 

[c)  See  sects.  1,  2. 

(d)  51  &  52  Vict.  c.  21,  s.  4.  Afl  to 
the  remedy  upon  a  distress  in  viola- 
tion of  tnis  provision,  see  infra^ 
p.  314. 

(«)  Per  Channell,  J.,  in  J)avi%  v. 
^^rrii,  [1900]  1  a  B.  729,  at  p.  732. 
Afi  to  sewing-machines,  see  Church- 
^wd  y.  Johnson  (1889),  54  J.  P.  326 ; 
MaHer  v.  Fraser  (1891),  85  L.  T.  611. 


In  the  last-mentioned  case  a  sewing- 
machine,  obtained  by  the  tenant 
under  a  hire-purchase  agreement  and 
used  by  his  wife,  was  held  to  be 
within  the  exception,  although  the 
tenant  had  the  possession  only  of  the 
machine,  and  not  the  property  in  it. 
The  words  "tools  .  .  .  of  his  trade" 
mean  tools  to  the  possession  of  which 
the  person  is  entitled  for  the  purposes 
of  his  trade. 
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from  distress  does  not  extend  to  any  case  where  the  lease,  term, 
or  interest  of  the  tenant  has  expired,  and  where  possession  of  the 
premises  in  respect  of  which  the  rent  is  claimed  has  been 
demanded,  and  the  distress  is  not  made  within  seven  days  of  the 
demand  (/). 

Other  exemptions  have  been  created  as  follows  : — As  to  meters 
and  pipes,  the  property  of  a  waterworks  company,  which  are 
used  for  the  supply  of  water  to  a  house,  by  the  Waterworks 
Clauses  Acts,  1847  (g),  s.  44,  and  1868  (A),  s.  14 ;  as  to  gas  meters 
and  fittings,  by  the  Gasworks  Glauses  Act,  1871  (i),  s.  18 ;  as  to 
electric  lighting  apparatus  by  the  Electric  Lighting  Act,  1882  (i), 
s.  25 ;  and  as  to  railway  rolling  stock  by  the  Bailway  Boiling 
Stock  Protection  Act,  1872  (Z). 

All  processes  whereby  the  goods  or  chattels  of  any  ambassador 
or  other  public  minister  of  any  foreign  prince  or  state  (wi), 
authorised  and  received  as  such  by  the  Grown,  or  of  the 
domestic  or  domestic  servant  (n)  of  any  such  ambassador  or 
other  public  minister,  may  be  distrained,  are  null  and  void  to  all 
intents  and  purposes  whatsoever  (o). 


1.  Imple- 
ments of 
trade. 


II.    GOODS   CONDITIONALLY    PRIVILEGED    FROM    DISTRESS. 

The  following  kinds  of  property  cannot  be  distrained  if  there 
are  sufficient  goods  of  other  kinds  on  the  premises  to  satisfy  the 
distress : — 

Implements  of  husbandry  and  trade  not  in  actual  use  (p). 


(/)  51  &  52  Vict.  c.  21,  8.4. 

(</)  10  &  11  Vict.  c.  17. 

{h)  26  &  27  Vict.  c.  93. 

(i)  34  &  35  Vict.  c.  41.  The  cor- 
responding provision  of  the  Act  of 
1847,  8.  14,  is  repealed  by  the 
Statute  Law  Kevision  Act,  1875 
(38  &  39  Vict.  c.  66),  excent  so  far 
as  it  is  incorporated  witn  special 
Acts  to  which  34  &  35  Vict.  c.  41, 
does  not  apply.  A  gas  stove  is  within 
the  exemption  :  Gaslu/ht  and  Coke  Co. 
V.  Hardy  (1886),  17  Q.  B.  D.  619. 

(/.•)  45  &  46  Vict.  c.  56. 

(0  35  &  36  Vict.  c.  50;  Eastoii 
Estate  Co,  v.  Wtstem  Waggon  Co, 
(1886),  54  L.  T.  735. 

(m)  The  privilege  extends  to  a 
British  subject  accredited  to  Great 
Britain  by  a  foreign  Government  as 
a  member  of  its  embassy :  Macartney 


V.  Oarhutt  (1890),  24  Q.  B.  D.  368. 

(n)  This  includes  secretaries:  Tri- 
guet  V.  Bath  (1764),  3  Burr.  1478; 
and  servants  who  are  natives  of  this 
country :  Lockiooitd  v.  Coytgarra 
(1 765),  3  Burr.  1 676.  But  the  service 
must  be  bond  fide:  Lockwood  ?. 
Coysgarne;  Triquet  v.  Bath;  se^ifc 
CJoete  (1891),  65  L.  T.  102.  And  the 
privilege  only  covers  goods  upon 
premises  occupied  for  the  purpose* 
of  the  embassy :  NottUo  v.  Toogccd 
(1823),  1  B.  &  C.  554. 

(o)  7  Anne,  c.  12,  8.  3. 

(/))  G<frtmi  v.  Falkner  (1792),  4 
T.  R.  565 ;  Roberts  v.  Jackson  (1795), 
Peake,  Add.  Gas.  36;  Fefttott  v.  Logan 
(1833),  9  Bing.  676;  Nargett  v.  AV(« 
(1859),  1  E.  &  E.  439.  As  to  ledger 
and  other  business  books,  see  (raunt' 
hit  V.  King  (1857),  3  C.  B.  N.  S.  59. 
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Beasts  of  the  plough  and  sheep  (^).     The  exemption  of  beasts  of  2.  Cattle  and 
the  plough  does  not  extend  to  cart-colts  and  young  steers  not  ^  ^^' 
broken  in  or  used  for  harness  or  the  plough ;  but  under  sheep 
are  included  sheep  of  the  lessee's  under-tenant  (?')• 

In  considering  whether  there  is  sufficient  distress  of  other  Sufficiencj  of 
kinds,  it  is  enough  if  it  appears  that  there  were  reasonable  ^*^*^^*- 
grounds — such  as  the  appraisement  of  proper  and  competent 
persons  at  the  time  of  taking — for  supposing  that  the  other 
distrainable  goods  would  not  have  been  sufficient  to  have  satisfied 
the  rent  and  expenses  when  sold.  The  actual  result  of  the  sale 
is  not  the  test  (s).  Moreover,  in  ascertaining  the  other  available 
distress,  growing  crops  are  not  to  be  included.  The  landlord  has 
the  right  to  resort  to  subjects  of  distress  which  are  immediately 
available  to  raise  the  arrears  of  rent  by  sale  (t). 

At  common  law  cattle  at  agistment  were  liable  to  distress  (u),  3.  Agisted 

cattle 

But  now(x),  where  live  stock  belonging  to  another  person  has  ACTicuiturai 
been  taken  in  by  the  tenant  of  a  holding  to  which  any  of  the  Holdings 
Agricultural  Holdings  Acts,  1883  to  1900,  apply  (y),  to  be  fed  at  5/4^,      ' 
a  fair  price  (z),  agreed  to  be  paid  for  such  feeding  by  the  owner 
of  such  stock  to  the  tenant,  such  stock  may  not  be  distrained  by 
the  landlord  for  rent  where  there  is  other  sufficient  distress  to  be 
found,  and,  if  it  be  so  distrained  by  reason  of  other  sufficient 
distress  not  being  found,  there  may  not  be  recovered  by  such 
distress  a  sum  exceeding  the  amount  of  the  price  so  agreed  to  be 
paid  for  the  feeding,  or,  if  any  part  of  such  price  has  been  paid, 
exceeding  the  amount  remaining  unpaid  (a). 

(q)  Co.  Litt.  47  b ;  Davies  v.  Aston  (z)  This  need  not  be  a  price  in 
(1845),  1  C.  B.  746.  51  Hen.  3,  money :  London  and  YorkMrc  Bank- 
et 4,  by  which  the  exemption  of  v.  Belton  (1885),  15  Q.  B.  D.  457. 
beasts  "that  gain  the  land"  and  Of.  Masters  v.  Oreen  (1888),  20 
^heep  was  enacted,  was  not  included  Q.  B.  D.  807. 

in  the  repeal  of  the  statute  by  the  (a)  The  same  (45th)  section  of  the 

Statute    I^aw    Revision    Act,    1863  Agricultural  Holdings  Act,  1883,  goes 

(26  &  27  Vict.  c.  125) ;  see  Statutes  on  to  provide  that  the  owner  of  such 

Keviaed,  I.  p.  75.  stock  may,  at  any  time  before  it  is 

(r)  Keen  v.  Priest  (1859),  4  H.  &  sold,   redeem  it   by  pacing  to  the 

N.  236.  distrainor  a  sum  equal  to  such  price 

(«)  Jenuer    v.     Yolland    (1818),    6  as  is  mentioned  in  the  text,  and  that 

Price,  3 ;  infra,  p.  287.  any  payment  so  made  to  the  dis- 

rt)  Piggoti  V.  Dirties  (1836),  1  M.  trainor  shall  be  in  full  discharge,  as 

&W.  441.    As  to  pleading  sufficiency  against  the  tenant,  of  any  sum  of 

of  distress,   see   Dawson  v.    Alford  the  like  amount  which    would    be 

(1572),  Dyer,  312  a.  otherwise  due  from  tiie  owner  of  the 

(u)  1  ifoll.  Abr.  669,  pi.  23.  stock  to  the  tenant  in  respect  of  the 

(x)  46  &  47  Vict.  c.  61,  s.  45.  price  of    feeding,   provided  that,  so 

(y)  As  to  these  Acts,   see  infra,  long  as  any  portion  of  such  live  stock 

Cliap.  YlL,  Sect.  4.  remains  on  the  holding,  the  right  to 
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Growing  crops  sold  under  an  execution  are  liable  to  distress 
in  default  of  sufficient  distress  of  the  goods  of  the  tenant  (fr). 

The  goods  of  lodgers  are  protected  from  distress  by  the  Lodgers* 
Goods  Protection  Act,  1871  (c),  provided  the  requirements  of  the 
Act  are  complied  with. 

If  any  superior  landlord  (d)  levies  a  distress  on  any  fumitare, 
goods,  T)r  chattels  of  any  lodger  for  arrears  of  rent  due  to  each 
superior  landlord  by  his  immediate  tenant,  the  lodger  may  serve 
the  superior  landlord,  or  the  bailiff  employed  to  levy  the  distress, 
with  a  declaration  in  writing  made  by  the  lodger,  setting  forth 
that  the  immediate  tenant  has  no  right  of  property  or  beneficial 
interest  in  the  furniture,  goods,  or  chattels  so  distrained  or 
threatened  to  be  distrained  upon,  and  that  such  furniture,  goods, 
or  chattels  are  the  property  or  in  the  lawful  possession  of  the 
lodger ;  and  also  setting  forth  whether  any  and  what  rent  is  due, 
and  for  what  period,  from  the  lodger  to  his  immediate  landlord : 
and  the  lodger  may  pay  to  the  superior  landlord  or  his  bailiff  the 
rent,  if  any,  so  due,  or  so  much  thereof  as  shall  be  sufficient  to 
discharge  the  claim  of  the  superior  landlord.  The  declaration 
must  have  annexed  to  it  a  correct  inventory,  subscribed  by  the 
lodger,  of  the  furniture,  goods,  and  chattels  referred  to  in  the 
declaration.  If  the  lodger  makes  or  subscribes  the  inventory  and 
declaration  knowing  the  same  or  either  of  them  to  be  untrue  in 
any  material  particular,  he  is  guilty  of  a  misdemeanour. 

Any  payment  made  by  a  lodger  pursuant  to  sect.  1  is  to  be 
deemed  a  valid  payment  on  account  of  any  rent  due  from  him  to 
his  immediate  landlord. 

If,  notwithstanding  service  of  the  declaration  and  inventory, 
the  distress  is  proceeded  with,  the  person  levying  it  is  guilty  of 
an  illegal  distress,  and  the  lodger  may  apply  to  a  justice  of  the 
peace  for  an  order  for  the  restoration  of  the  goods.  The  superior 
landlord,  but  not  the  bailiff  or  other  person  levying  the  distress  (e), 
is  also  liable  to  an  action  at  the  suit  of  the  lodger. 


distrain  such  portion  shall  continue 
to  the  full  extent  of  the  price  origin- 
ally agreed  to  be  paid  for  the  feeding 
of  the  whole  of  such  Hve  stock,  or, 
if  part  of  such  price  has  been  bond 
fide  paid  to  the  tenant  under  the 
agreement,  then  to  the  full  extent 
of  the  price  then  remaining  unpaid. 
Disputes  under  this  section  may  be 
heard  and  determined  by  the  county 


court,  or  by  a  court  of  summsiy 
jurisdiction :  sect.  46  of  the  Agricul- 
tural Holdings  Act,  1883. 

(6)  Supra,  p.  263. 

(c)  34  &  35  Vict.  c.  79. 

{(i)  In  England  or  Ireland.  Tbe 
Act  does  not  extend  to  Scotland: 

(c)  Paye  v.  Vallis  (1903),  19  T.  L.IL 
393. 
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A  lodger  is  entitled  to  protection  if  he  has  taken  the  premises 
from  a  person  in  ostensible  possession,  even  though  such  person 
may  be  merely  tenant  at  sufferance  under  negotiations  for 
purchase  of  the  lease.  It  is  enough  that  the  relation  of  tenant 
and  landlord  exists  (/). 

The  existence  of  the  relationship  of  landlord  and  lodger  is  a  Who  is  a 
question  of  fact  (g).  The  relationship  may  exist  although  the  ^  ^^' 
lodger  is  also  under-tenant  (//),  or  has  the  exclusive  occupation 
of  \?hat  is  substantially  the  whole  house  (/i),  with  the  separate 
and  uncontrolled  right  of  egress  and  ingress  (i) ;  or  though  the 
landlord  does  not  render  any  service  to  him  (A:),  and  does  not 
even  reside  on  the  premises  (Z).  What  is  essential  to  the  relation- 
ship is  the  retention  by  the  immediate  landlord  by  himself  or  his 
servants  of  some  such  dominion  and  power  over  the  house  which 
he  sublets  as  the  master  of  a  house  let  in  lodgings  usually  has  (m). 
The  lodger  himself  may  act  as  caretaker  of  the  part  reserved  to 
his  immediate  landlord  (n).  But  the  lodger  must  sleep  upon  the 
premises,  and  a  person  who  occupies  part  of  premises  for  carrying 
on  business,  but  sleeps  and  resides  elsewhere,  is  not  a  lodger  (o). 

The  declaration  must  be  made  after  the  distress  has  been  made  Declaration, 
or  authorized  or  threatened  {p).  A  declaration  served  by  the 
lodger  at  the  time  of  a  distress  for  rent  then  due  will  not  protect 
his  goods  upon  a  subsequent  distress  for  the  same  arrears 
together  with  fresh  arrears  (p).  And  if  the  landlord  sells  the 
lodger's  goods  within  the  time  allowed  by  law  for  the  sale  of  a 

distress,  the  lodger  may  serve  the  declaration  after  the  sale,  and 

the  landlord  will  be  liable  under  the  Act  (q).     The  declaration 


(/)  Bensing  v.  Ramsay  (1898),  14 
T.  L.  H.  345. 

is)  Nesa  v.  Stephenson  (1882),  9 
Q.  B.  D.  245. 

{h)  Phillips  V.  He)isoii  (1877),  3 
C.  P.  D.  26. 

(0  Toms  V.  Luckett  (1847),  5  C.  B. 
23,  38. 

(*)  Ness  V.  Stephenson  (1882),  9 
Q.  B.  D.  245,  249. 

(0  M&rtvn  V.  Palmer  (1881),  51 
L.  J.  Q.  B.  7. 

(wi)  Morton  v.  Palmer y  supra  ;  Ness 
V.  Stepherisotiy  supra, 

(n)  Ness  v.  Stephenson,  sujrra.  As 
to  tne  meaaing  of  **  lodger "  for 
electoral  purposes,  see  Bradley  v. 
Baylis  (1881),  8  Q.  B.  D.  195 ;  Kirhy 
y.  Biffen  {lSSl)y  i6.  201. 


(o)  Heawood  v.  Bone  (1884),  13 
Q.  B.  D.  179. 

(p)  ThivaitesY,  WUdimj  (1883),  12 
Q.  B.  D.  4. 

(a)  Sharp  v.  Fowle  (1884),  12 
Q.  B.  D.  385.  The  declaration  may 
be  in  the  following  form : — 

**  To  Mr.  [^name  of  person  on  whmn 
■notice  is  to  be  served — ?*.e.,  either  the 
stiperior  laridlord  or  the  bailiff  em- 
ployed  by  him  to  levy  the  distresal, 

*^I,  A.  B.,  a  lodger  in  the  house 

No.   — ,    Street,    Manchester, 

occupied  by  C.  D.  \_name  of  immediate 
tenantry  hereby  declare  that  the  said 
C.  D.  has  no  right  of  property  or 
beneficial  interest  in  the  furniture, 
^ods,  and  chattels  specified  in  the 
inventory  annexed  hereto,  and  that 
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need  not  state  that  the  declarant  is  a  lodger,  or  whether  any 
rent  is  dae  to  the  immediate  landlord.  The  absence  of  a 
statement  on  the  latter  point  imports  that  no  rent  is  due  (r). 

(h)  Where  Distress  must  be  made. 

A  distress  for  the  whole  rent  may  be  made  on  any  part  of  the 
premises  demised,  but,  generally  speaking,  a  thing  cannot  be 
distrained  for  rent  except  on  the  premises  demised  (s). 

It  was  enacted  by  the  Statute  of  Marlebridge  (52  Hen.  3,  c.  15) 
that  **  it  shall  be  lawful  for  no  man,  from  henceforth,  for  any 
manner  of  cause,  to  take  distresses  out  of  his  fee,  nor  in  the 
king's  highway,  nor  in  the  common  street,  but  only  to  the  king 
or  his  officers  having  special  authority  to  do  the  same"  (0- 

Thus,  where  a  barge,  floating  with  the  tide,  was  attached  by  a 
rope  to  a  wharf,  it  was  held  that  the  barge  was  not  distrainabfe 
for  rent  due  in  respect  of  the  wharf,  the  shore  between  high  and 
low  water  mark  not  being  included  in  the  demise  (//).  But  where 
the  demised  premises  are  adjacent  to  a  highway,  there  is  a  pre- 
sumption that  the  right  to  the  soil  of  one  half  the  highway  is  in 
the  tenant,  and  a  waggon  without  horses  standing  on  this  half 
can  be  seized  (x)  ;  and  a  paved  part  of  the  road  adjacent  to 
stables  used  for  keeping  a  cart  is,  for  the  purpose  of  distress, 
deemed  to  be  included  in  a  demise  of  the  stables  (p). 

A  power  to  distrain  oflf  the  demised  premises  may  be  given  by 
express  agreement,  and,  provided  the  power  is  simply  meant  to 
secure  payment. of  a  bond  fide  rent,  it  will  not  be  a  ''  hcence  to 
take  possession  of  personal  chattels  as  security  for  a  debt "  within 
the  meaning  of  sect.  4  of  the  Bills  of  Sale  Act,  1878  (r). 


such  furniture,  goods,  and  chattels 
are  my  property  [or  **  are  in  my 
lawful  possession  "J. 

*  *  The  sum  of  £ is  due  from  me 

to  the  said  C.  D.  for  rent,  from  the 
day  of ,  190—,  to  the 


day  of 


190—. 
•*  (Signed) 


A.  B. 

*  •  The  inventory  referred  to  in  the 
above  declaration  : —  '* 

\_FIere  describe  each  artich  of  farni^ 
ture,  i&c—e.g,  **6  mahogany  chairs 
covered  with  leather;  1  mahogany 
dining- table,"  &c.,  &c.] 

(r)  Ex  jmrte  Harris  (1885),  16 
Q.  B.  D.  130. 

(s)  Per  Best,  C.J.,  in  Buszard  v. 
Capel  (1827),  4  Bing.  at  p.  140.     As 


to  a  joint  distress  for  rents  reserved 
by  the  same  deed  upon  separate 
reversions,  see  Rogers  v.  Birkmirt 
(1736),  Cas.  temp.  Hard.  245.  2  Str. 
1040;  Phillips  V.  Whitsed  (1860),  2 
E.  &  E.  p.  809. 

(0  See  also  3  Edw.  1.  c.  16. 

(m)  Capely.  Buzzard  (1829).  6  Bing. 
150.  See  Leicis  v.  Bead  (1845),  13 
M.  &  W.  834. 

(.r)  Hodges  v.  Lawrance  (1854),  18 
J.  P.  347. 

(y)  Gillingham  v.  Gwyer(\^l\  16 
L.  T.  640. 

(z)  Re  Botindwood  Colliery  0)., 
[1897]  1  Ch.  373.  See  Daniel  t. 
Stepney  (1874),  L.  R.  9  Ex.  185; 
Thorpe  v.  Hurt,  W.  N.  (1886),  p.  %• 
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In  the  following  cases,  however,  the   landlord   may  distrahi  Exceptions. 
goods  not  upon  the  demised  premises  : — 

Under  11  Geo.  2,  c.  19  (a),  s.  8,  it  is  lawful  for  every  landlord,   i.  stock  feed- 
er his  bailiff,  to  seize,  as  a  distress  for  rent,  any  cattle  or  stoelc  J^f^^^  ^^' 
of  (his)  tenant  feeding  upon  any  common  appendant  or  appur- 
tenant or  anyways  belonging  to  all  or  any  part  of  the  premises 
demised. 

If  the  landlord  comes  to  distrain  cattle  which  he  sees  then  2.  Cattle 
within  his  fee,  but  the  tenant,  or  any  other  person,  to  prevent  J^Jj?  coming 
the  landlord  from  distraining,  drives  the  cattle  out  of  the  fee,  the  to  distrain, 
landlord  may  freshly  follow  and   distrain   them  (h).    But   the  demised  pre- 
landlord  cannot  distrain  cattle  out  of  his  fee  if,  when  coming  to  t^^^^- 
distrain,  he  did  not  see  them  within  his  fee,  or  if  the  cattle  of 
themselves,  after  the  landlord  has  seen  them,  go  out  of  the  fee, 
or  if,  after  the  landlord  has  seen  the  cattle,  the  tenant  removes 
them  for  any  other  cause  than   to  prevent  the  landlord  from 
distraining. 

The  Distress  for  Eent  Act,  1737,  s.  1  (c),  provides  that  in  ease  3.  Fraudulent 
any  tenant  for  life,  years,  at  will,  sufferance  or  otherwise  of  any  removal, 
messuages,  lands,  tenements  or  hereditaments,  upon  the  demise  c.  19,  s.  1! 
or  holding  whereof  any  rent  shall  be  reserved,  due,  or  made  pay- 
able (d),  shall  fraudulently  or  clandestinely  convey  away  or  carry  Landlord 
off  or  from  such  premises  his  goods  or  chattels,  to  prevent  the  ^^*  within 
landlord  from  distraining  the  same  for  arrears  of  rent  so  reserved,  seize  and  sell 
dae,  or  made  payable,  it  shall  be  lawful  for  every  landlord,  or  ^^y  ^^^ried 
any  person  by  him  for  that  purpose  lawfully  empowered,  within  ^^^ 
thirty  days  next  ensuing  such  conveying  away  or  carrying  off,  to 
seize  such  goods  and  chattels,  wherever  the  same  shall  be  found, 
as  a  distress  for  the  said  arrears  of  rent,  and  the  same  to  sell  or 
otherwise  dispose  of  in  such  manner  as  if  the  said  goods  and 
chattels  had  actually  been  distrained  by  such  landlord  upon  such 
premises  for  such  arrears  of  rent(^).     No  landlord,  or  other  sect.  2. 
person  entitled  to  such  arrears  of  rent,  shall  seize  any  such  goods  Exception  in 

case  goods  ai*e 
b<md  Jide  sold 
As  to  the  exception  of  mining  leases      Co.,  3  E.  &  E.  614.  before  seizure, 

from  aect.  6  of  the  Act  of  1878,  see  (e)  See  Angell  v.  Harrison  (1847), 

»«?ra,p.  211.  17  L.  J.  Q.  B.  25.     If  the  occupier 

(a)  The   Distress   for    Eent  Act,      of  the  premises  rescues  the  goods  it   • 
I'^T.  is  doubtful  whether  an  action  for 

(6)  Co.  Litt.  161  a.  treble  damages — as  in  other  cases  of 

(c)  This  section  replaces  sect.  2  of  rescue  {m/ra,  pp.  294,  295) — will 
8  Anne,  c.  18  (Ruff.  c.  14),  which  lie  against  him :  Harris  v.  ThirkeU 
was  repealed  by  30  &  31  Vict.  c.  59.       (1852),  20  L.  T.  0.  S.  98. 

(<0  See  Anderson  v.  Midland  My, 
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or  chattels  as  a  distress  for  the  same  which  shall  be  sold  bond  fide ^ 
and  for  a  valuable  consideration,  before  such  seizure  made,  to 
any  person  not  privy  to  such  fraud  as  aforesaid  (/). 

Where  any  goods  or  chattels  fraudulently  or  clandestinely 
conveyed  or  carried  away  by  any  tenant,  or  other  person  aiding 
or  assisting  therein,  shall  be  put  in  any  house,  bam,  stable,  out- 
house, yard,  close  or  place  locked  up,  fastened  or  otherwise 
secured,  so  as  to  prevent  such  goods  or  chattels  from  being  seized 
as  a  distress  for  arrears  of  rent,  it  shall  be  lawful  for  the  land- 
lord, his  steward,  bailiff,  receiver  or  other  person  empowered,  to 
seize,  as  a  distress  for  rent,  such  goods  and  chattels, — ^first  calling 
to  his  assistance  the  constable  {g)  or  other  peace  officer  of  the 
hundred,  borough,  parish,  district  or  place  where  the  same  shall 
be  suspected  to  be  concealed,  who  are  hereby  required  to  aid  and 
assist  therein  ;  and,  in  case  of  a  dwelling-house,  oath  being  also 
first  made  before  some  justice  of  the  peace  of  a  reasonable  ground 
to  suspect  that  such  goods  or  chattels  are  therein, — ^in  the  day- 
time (A),  to  break  open  and  enter  into  such  house,  bam,  stable, 
outhouse,  yard,  close  or  place,  and  to  seize  such  goods  or  chattels 
for  the  said  arrears  of  rent,  as  he  might  have  done  by  virtue  of 
this  or  any  former  Act  if  such  goods  and  chattels  had  been  put 
in  any  open  field  or  place. 

If  any  tenant  shall  fraudulently  remove  and  convey  away  (or, 
without  actual  participation,  shall  be  privy  to  the  removal  of  (t)) 
his  goods  or  chattels  as  aforesaid,  or  if  any  person  shall  wilfully 
and  knowingly  (being  privy  to  the  fraudulent  intent  (J) )  aid  or 
assist  any  such  tenant  in  such  fraudulent  conveying  away  or 
carrying  off  of  any  part  of  his  goods  or  chattels,  or  in  concealing(/:) 
the  same  (although  no  distress  may  be  in  progress  or  contem- 
plated at  the  time  (Z) ),  every  person  so  offending  shall  forfeit  to 
the  landlord  double  the  value  of  the  goods  by  him  carried  off  or 
concealed  as  aforesaid ;  to  be  recovered  by  action  of  debt.    In 


(/)  See  Williams  y.  TtoherU  {\%b2\ 
7  Ex.  618. 

((/)  The  presence  of  a  constable  is 
essential:  Rich  v.  Woolley  (1831),  7 
Bing.  651,  658;  but  a  special  con- 
stable appointed  for  tbe  occasion  will 
suffice :  Vartwright  v.  Smith  (1833), 
1  Moo.  &  R.  284. 

(h)  A  previous  request  is  unneces- 
sary before  breaking  into  premises 
to  seize  goods :  Williams  v.  Roberta 
(1852),  7  Ex.  618. 


(i)  Lyster  v.  Broum  (1823),  1  C.  * 
P.  121. 

(j)  Brooke  v.  Noakea  (1828),  8  B.  * 
0. 537,  542.  See  Stanley  v.  Wharion 
(1822),  10  Price,  138. 

(k)  Stanley  v.  Wharton  (1821).  9 
Price,  301. 

(/)  It  is  enough  if  the  landlord  is 
entitled  to  distrain,  rent  being  at  the 
time  in  arrear:  Stanley  v.  Wharton 
(1822),  10  Price,  138. 
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such  an  action  the  amount  of  rent  due  need  not  be  proved  ae 
alleged  in  the  claim  (m). 

As  an  alternative  remedy  (;i),  where  the  goods  and  chattels  so  ^^ect.  4. 
frandulently  carried  off  or  concealed  shall  not  exceed  the  value  of  before 
fifty  pounds,  the  landlord,  his   bailiff,  servant  or  agent  in  his  Juaticca. 
behalf,  may  exhibit  a  complaint  in  writing  against  such  offender 
before  two  or  more  justices  of  the  peace  of  the  same  county, 
riding  or  division  of  such  county,  residing  near  the  place  whence 
sneh  goods  and  chattels  were  removed,  or  near  the  place  where 
the  same  were  found,  not  being  interested  in  the  lands  or  tene- 
ments whence  such  goods  were  removed  (o),  who,  after  examining 
the  parties  concerned  upon  oath,  may,  by  order  under  their 
hands  and  seals,  adjudge  the  offender  to  pay  double  the  value  of 
the  said  goods  and  chattels  to  such  landlord  at  such  time  as  the 
said  justices  shall  appoint. 

Before  availing  himself  of  the  provisions  of  this  statute,  the  Requisites  to 
landlord  should  ascertain  the  following  particulars  : —  uB^e?twf 

That  there  is  at  the  time  of  the  distress  an  actual  existing  statute, 
tenancy  (p),  or,  if  the  tenancy  has  terminated  within  six  months,  J^,^ncy^°^ 
that  the  tenant  is  in  possession.  The  statute  confers  upon 
the  landlord  a  power  to  distrain  in  those  cases  in  which,  if  the 
goods  had  not  been  removed,  he  might  have  distrained  either 
under  the  common  law  or  under  the  statute  8  Anne,  c.  14,  and 
thongh  sect.  6  of  the  latter  statute  gives  power  to  distrain  after 
the  determination  of  the  tenancy,  yet  the  power  is  subject  to  the 
limitations  contained  in  sect.  7,  one  of  which  is  that  the  distress 
must  be  levied  "  during  the  possession  of  the  tenant  from  whom 
such  arrears  became  due."  The  statute  11  Geo.  2,  c.  19,  s.  1, 
does  not  help  a  landlord  who  could  not  have  levied  a  distress 
if  the  goods  had  remained  on   the  demised   premises  (q).    An 


(ffi)  See  Owinnet  v.  I^hillipa  (1190), 
3  T.  E.  643. 

(»)  Brmnley  v.  HoMm  (1828),  M. 
4M.  175;  Horse/all  v.  Davy  (1816), 
1  Stark.  169.  As  to  the  complaint, 
aee  Ex  parte  Fuller  (1844),  13  L.  J. 
M.  C.  141.  ^ 

(o)  Or  a  stipendiary  magistrate: 
Stip.  Magistrates  Act,  1858  (21  &  22 
Vict.  c.  73),  8.  1.  As  to  the  form  of 
tlie  Older,  see  R,  v.  Biwex  (1756), 
Sayer,  304;  K  v.  JJ.  of  Chester 
(1833),  5  B.  &  Ad.  439 ;  R,  v.  Middle- 
fcttrai  (1757),    1   Burr.    399;    R.  v. 

L.T. 


RahbitU  (1825),  6D.  &  Ey.  341 ;  R.  v. 
Davu  (1883),  5  B.  &  Ad.  551 ;  R.  v. 
JJ,  of  Radnorshire  (IS^O),  9  DowL 
90.  As  to  jurisdiction,  /?.  v.  Morgan 
(1782),  Cald.  156;  Coster  v.  Wilson 
(1838).  3  M.  &  W.  411.  As  to  appeal 
to  quarter  sessions,  1 1  Gfeo.  2,  c.  19, 
s.  5  ;  R.  V.  JJ,  of  Shropshire  (1881), 
6  Q.  B.  D.  669. 

(p)  See  Angell  v.  Harrison  (1847), 
17  L.  J.  Q.  B.  25;  Ashnfwre  v.  Hardy 
(1836),  7  C.  &  P.  501. 

(V)  Oray  v.  Stait  (1 883) ,  1 1  Q.  B.  D. 
668,  p.  672. 
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agreement  for  a  lease,  followed  by  entry,  creates  an  immediate 
tenancy  for  the  purpose  of  the  statute  at  the  rent  specified  in  the 
agreement  (r).  And  where  the  trustee  in  bankruptcy  of  the 
tenant  uses  the  demised  premises,  he  becomes  tenant  to  the 
lessor,  and  the  statute  applies  {s). 

That  the  goods  removed  belonged  to  the  tenant.  A  stranger 
or  lodger  has  a  right  to  remove  his  goods  off  the  premises  at  any 
time,  or  under  any  circumstances  (£),  before  the  commencement 
of  a  distress  (ti).  Hence  the  landlord  cannot  follow  and  seize 
goods  removed  by  a  bill  of  sale  holder  entitled  under  his  bill  of 
sale(^). 

That  the  goods  were  carried  off  with  the  fraudulent  intent  on 
the  part  of  the  tenant  of  depriving  the  landlord  of  his  remedy  by 
distress  (y).  As  against  the  tenant  actual  participation  in  the  act 
of  removal  need  not  be  proved.  It  is  sufficient  if  the  removal 
takes  place  with  his  privity  (z).  As  against  the  person  to  whose 
premises  the  goods  have  been  removed  there  is  no  need  onder 
sect.  1  to  prove  privity,  or  even  to  make  a  previous  request  before 
entering  the  premises  (a). 

It  has  been  said  that,  in  addition  to  fraudulent  intent,  it  is 
essential  that  no  sufficient  goods  shall  remain  on  the  premises  to 
satisfy  the  rent  then  due  {b) ;  but  this  has  been  denied  (c),  and 
the  statute  does  not  appear  to  lay  down  any  such  condition. 

It  is  for  the  landlord  who  has  distrained  upon  goods  removed 
from  the  premises  to  show  fraudulent  intent  (d),  and  the  question 
of  fraud  is  for  the  jury  (e). 

A  removal  of  goods  may  be  fraudulent  though  not  clandestine. 
The  words  are  **  fraudulently  or  clandestinely,"  and  the  statute 


(r)  AndersonY,  MuLRt/.  Co,  (1861), 
3  E.  &  E.  614.     Of.  supra,  pp.  80,  81. 

(a)  Welch  V.  Myers  (1816),  4  Camp. 
368. 

{t)  Per  Martin,  B.,  in  FouJger  v. 
Taylor  (1860),  5  H.  &  N.  at  p.  210; 
ThoruUm  v.  Adams  (1816),  5  M.  &  S. 
38;  Postman  v.  HarrcU  (1833),  6  C. 
&  P.  225;  Fletcher  v.  MarUlier 
(1839),  9  A.  &  E.  457. 

(m)  Wood  V.  Nunn  (1828),  5  Bing. 
10.  As  to  the  liability  of  the  land- 
lord for  interfering  to  prevent  the 
removal  of  a  stranger's  goods,  see 
England  v.  Cowley  (1873),  L.  R.  8 
Ex.  126. 

ipc)  Ti/inlinso^i    v.    ConsoL    Credit 


Corpt/ration  (1889),  24  Q,  B.  D.  135. 

(y)  Parry  v.  Duncan  (1831),  7  Bing. 
243,  246 ;  John  v.  Jetikins  (1832).  1 
Cr.  &  M.  227. 

(z)  Lister  v.  Brown  (1823),  3  D.  & 
By.  501. 

(a)  Williams  v.  Boberts  (1852),  7 
Ex.  618. 

(6)  Opperman  v.  Smith  (1824),  4 
D.  &  Ry.  33 ;  Parry  v.  Duncan  (1831), 
7  Bing.  243. 

(r)  Gillam  v.  Arhvright  (1850),  16 
L.  T.  O.  S.  88,  per  Patteson,  J. 

(d)  Inkop  V.  Alorchurch  (1861),  2 
F.  &  F.  501. 

(e)  Opperman  v.  Smith,  supra* 
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applies  to  a  fraudulent  removal  although  made  openly  with 
notice  given  to  the  landlord  (/).  And,  as  a  rule,  a  removal  will 
be  fraudulent  if  the  landlord  is  thereby  turned  over  to  his  barren 
right  of  action  (/).  But  the  mere  removal  of  goods  by  the  tenant 
from  the  demised  premises,  when  the  rent  is  in  arrear,  is  not 
of  itself  fraudulent  as  against  the  landlord  (g) ;  nor  is  every 
conveying  away  of  the  goods  of  a  tenant  penal,  although  it 
may  operate  to  defeat  the  landlord's  right  (A).  It  may  not  be 
fraudulent,  for  instance,  if  the  tenant  disputes  the  landlord's 
rights  (i). 

To  constitute  a  fraudulent  removal  the  fraud  must  be  that  of 
the  tenant  or  of  the  person  removing  the  property  for  his 
benefit  (A).  The  statute  was  never  meant  to  extend  to  a 
creditor  who  is  seeking  payment  of  his  debt  bond  fde ;  and 
such  creditor  may,  for  the  purpose  of  satisfying  such  debt  and 
with  the  assent  of  the  debtor,  take  possession  of  his  goods,  and 
remove  them  from  the  premises  without  incurring  any  penalty 
under  the  statute,  even  though  he  knows  that  the  debtor  is  in 
distressed  circumstances,  and  is  apprehensive  that  his  goods 
may  be  distrained  (A). 

It  has  been  held  that  it  is  necessary  that  the  rent  should  be  4-  Rent  due. 
actually  due  at  the  time  of  the  removal  of  the  goods  (j),  and,  in 
spite  of  a  doubt  expressed  by  Lord  EUenborough  in  Furneaux  v. 
Fotherby(k),  the  point  was  decided  in  this  sense  in  Rand  v. 
Vatighan  (Q.  It  is  the  place,  it  was  said,  not  the  time  of  the 
distress,  to  which  the  statute  intends  to  apply  the  remedy.  But 
Rand  v.  Vaughan  was  disapproved  in  Dibble  v.  Bowater  (m),  where 
it  was  held  that  the  landlord  was  at  any  rate  justified  in  following 
and  distraining  goods  which  had  been  removed  on  the  morning 
of  the  day  on  which  rent  became  due  (n). 

An  action  under  the  statute  is  a  penal  action  (o).     Consequently  Action  under 
the  plaintiff  is  not  entitled  to  administer  interrogatories  (/)),  and  *^®  statute, 
his  case  must  be  strictly  proved  {q). 

(/)  Opperman  v.  Smith,  supra.  (I)  (1835),  1  Bing.  N.  C.  767. 

to)   Parry    v.    Vuncan    (1831),   7  (m)  (1853),  2  E.  &  B.  564. 

Bing.  243,  246.  («)  See  supra,  p.  223. 

1^)  Bach  V.  Meats  (1816),  5  M.  &  (o)  Though  held  otherwise  in  Stan- 

S.  200,  204—206.  ley  v.  Wharton  (1821),  9  Price,  301. 

(0  John  V.  Jenkins  (1832),  1  Or.  &  (»)  Hobhs  <fe  Co.  v.  fftuison  (1890), 

M.  227.  25  a  B.  D.  232. 

(/)  Watson  V.  Main  (1799),  3  Esp.  (tj)  Brooke  v.  Noakes  (1828),  8  B.  & 

15.  C.  537. 


(A)  (1815),  4  Camp.  136. 
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Removal  of 
f  umitare  in 
the  metro- 
polis. 


Within  the  metropolitan  police  district  (r)  any  constable  may 
stop  and  detain,  until  due  inquiry  can  be  made,  all  carts  and 
carriages  which  he  shall  find  employed  in  removing  the  furniture 
of  any  house  or  lodging  between  the  hours  of  eight  in  the  evening 
and  six  in  the  following  morning,  or  whenever  the  constable  shall 
have  good  grounds  for  believing  that  such  removal  is  made  for 
the  purpose  of  evading  the  payment  of  rent  («). 


8  Anne, 

c.  14(t(),  8.  6. 

Landlord 
may  distrain 
for  rent  after 
determina- 
tion of  lease. 


Sect.  7. 

Distress  to  be 
made  within 
six  months 
after  deter- 
mination of 
lease  and 
daring  pos- 
session of 
tenant. 


(c)  When  Distress  must  be  made. 

At  common  law  no  distress  can  be  made  after  the  termination 
of  the  tenancy  (t),  but  a  limited  right  of  distress  is  provided  for 
this  case  by  the  Landlord  and  Tenant  Act,  1709,  by  which  it  is 
enacted  as  follows : — 

"  It  shall  and  may  be  lawful  for  any  person  or  persons,  having 
any  rent  in  arrear  or  due  upon  any  lease  for  life  or  lives  or  for 
years  or  at  will  ended  or  determined,  to  distrain  for  such  arrears 
after  the  determination  of  the  said  respective  leases,  in  the  same 
manner  as  they  might  have  done  if  such  lease  or  leases  had  not 
been  ended  or  determined  ;  provided  that  such  distress  be  made 
within  the  space  of  six  calendar  months  after  the  determination 
of  such  lease,  and  during  the  continuance  of  such  landlord's  title 
or  interest,  and  during  the  possession  of  the  tenant  from  whom 
such  arrears  became  due." 

The  statute  applies  only  where  the  lease  has  determined.  A 
custom  of  the  country  under  which  the  tenant  is  entitled  to  leave 
his  a  way  going  crops  in  the  barns,  or  to  use  the  barns  to  thresh 
his  corn  and  fodder  his  cattle,  for  a  certain  time  after  the  expira- 
tion of  the  lease,  operates  as  a  prolongation  of  the  term,  and 
during  such  prolongation  the  landlord  may  distrain  independently 
of  the  statute  (x).  Where  there  is  an  agreement  to  surrender  a 
lease  upon  condition,  and  the  condition  is  not  performed,  the 
tenancy  continues  to  subsist,  and  with  it  the  right  of  the  landlord 
to  distrain  for  arrears  of  rent  (y). 

The  statute  applies  to  cases  in  which  the  tenancy  has  been 
determined  by  [lapse  of  time  or  notice   to   quit,   but  not  to 


(r)  See  10  Geo.  4,  c.  44,  8.  4. 

(«)  The  Metropolitan  Police  Act, 
1849  (2  &  3  Vict,  c  47),  s.  67. 

{t)  WilliaTns  v.  Stiven  (1846),  9 
Q.  B.  14. 

{u)  C.  18  in  the  Statutes  Be  vised. 

(x)  Beavan  v.   Delahay   (1788),    1 


H.  BL  5,  see  note  (a>,  p.  7 ;  BonutoM 
V.  Green  (1812),  16  East,  at  p.  81; 
Knight  y.  BeneU  (1826),  3  Bing.  364, 
366.  See  infra,  Chap  VII.,  Sect  3. 
(y)  Coupland  v.  Maynard  (1810), 
12  East,  134. 
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termination  by  forfeiture,  as  upon  a  wrongful  disclaimer  or  for  a 
breach  of  covenant  {z). 

A  tenant  who  has  left  the  premises  will  not  be  deemed  to  Possession 
remain  in  possession  by  reason  only  of  leaving  a  few  goods  there,  ^  "*"  " 
these  not  being  left  with  a  view  to  keeping  possession,  and  the 
landlord  cannot  in  such  a  case  distrain  under  the  statute  (a). 
Where  the  tenancy  is  determined  by  the  death  of  the  tenant — as 
where  it  is  a  tenancy  at  will — the  possession  of  his  administrator 
cannot  be  attributed  to  the  tenancy  so  as  to  attract  the  statute  {b) ; 
bat  it  is  otherwise  where  the  tenancy  continues,  and  the  landlord 
can  distrain  if  the  administrator  is  in  possession  (c). 

There  is  nothing  in  this  statute  confining  its  operation  to  a  Possession  of 
wrongful  holding  over,  or  to  a  holding  of  the  whole  of  the  demised  pJ^^^Jeg 
premises  (d).  Hence,  where  a  tenant,  by  permission  of  the  land- 
lord, remains  in  possession  of  part  of  a  farm  after  the  expiration 
of  bis  tenancy,  the  landlord  may  distrain  on  that  part  within  six 
months  after  the  expiration  of  the  tenancy  (e).  But  it  is  other- 
wise if  he  remains  in  possession  of  part  under  a  new  agreement 
for  a  tenancy  of  that  part,  and  such  possession  will  not  entitle 
the  landlord  to  distrain  on  the  part  for  the  arrears  of  rent  in 
respect  of  the  entire  premises  (/). 

Although  the  tenant  is  not  in  default  till  the  day  after  the  rent 
is  due,  yet  only  nominal  damages  will  be  given  if  the  landlord 
interferes  after  sunset  of  the  rent  day  to  prevent  a  threatened 
removal  of  goods  (g). 

A  distress  must  be  made  in  the  daytime.     If  made  before  sun-  Time  at  which 

rise,  or  after  sunset,  it  will  be  illegal,  although  at  the  time  there  ^^^e"""* 

may  be  ample  daylight  (//).     Persons  who  distrain  ought  not, 

however,  to  go  so  near  these  limits  as  to  raise  any  doubt  on  the 

subject  (t). 

A  landlord  may  expressly  agree  not  to  distrain  for  a  certain  Postpone- 
ment of  right 

(2)  Doey.  Williama  (1835),  7  C.  &  (c)  Nuttall  v.    Staunton   (1825),  4    *^*^^*^^^°- 

P.  322;    Grimwood  v.  Moss  (1872),  B.  &  C.  51. 

L.  B.  7  C.  P.  p.  365 ;   Kirkland  v.  (/)     Wilkinson   v.  Ped,  [1895]    1 

J^riancouH  (1890),   6  T.  L.  R  441;  Q.  B.  516. 
Hfru,  Chap.  VI.,  Sect.  2  (3)  (iii).  (g)  Lamb  v.  ira//(1859),  1  F.  &  F. 

(a)  TayUrson  v.   Peters   (1837),    7  503.     See  England  v.  Cowley  (1873), 

A&E.  110.  L.  E.  8  Ex.  126. 

(6)  Turner  v.  Barnes  (1862),  2  B.  &  (/t)  Aldenburgh  v.  Peaple  (1834),  6 

S.  135.  C.  &  P.  212;  Tutton  v.  Darke  (1860), 

{€)  Braithwaite  v.  Cooksey  (1790),  5H.&N.  647;  LambY,  Wall,  supra. 
1  H.  Bl.  465.  (?)  Per  Martin,  B.,  in    Tutton  v. 

(t^)  Judgment  in  NuUall  v.  Staun-  Darke,  5  H,  &  N.  at  p.  655. 
K  4  B.  &  C.  at  p.  56. 
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time,  or  until  a  certain  event  (k) ;  though  where  the  rent  is  agreed 
to  be  paid  "  being  lawfully  demanded,"  the  distress  is  a  sufficient 
demand  (Z).  Where  there  is  no  express  contract,  an  agreement 
to  postpone  the  distress  may  sometimes  be  implied;  thus,  on 
proof  that  the  landlord  of  a  farm  permitted  a  sale  by  the  tenant 
of  the  eatage  of  a  pasture  for  a  specified  period,  on  condition 
that  the  amount  produced  by  such  sale  was  to  be  paid  to  the 
landlord,  a  contract  may  be  inferred  on  his  part  not  to  distrain 
the  cattle  of  the  purchaser  (m).  But  an  express  power  of  dis- 
tress, exercisable  at  the  expiration  of  a  specified  period  after 
default  in  payment  of  rent,  does  not,  in  the  absence  of  negative 
words,  exclude  the  common  law  power,  and  this  may  be  exercised 
immediately  on  default  (n). 


Distress  for 
more  rent 
than  is  due. 


Arrears  of 
rent. 

Six  years' 
arrears  of  rent 
only  recover- 
able by  dis- 
tress. 


(d)  Amount  for  which  Distress  may  be  made. 

The  common  law  does  not  cast  any  obligation  on  the  person 
distraining  to  inform  the  tenant  what  is  the  amount  of  arrears 
for  which  the  distress  is  made  (o).  The  person  distraining  is 
entitled  to  a  tender  of  the  amount  really  due,  and  upon  his 
refusal  to  accept  that  sum,  the  tenant's  course  is  to  replevy  the 
goods  (p).  Hence  no  action  can  be  maintained  for  distraining 
for  more  rent  than  is  due,  even  when  it  is  alleged  to  have  been 
done  maliciously  (q),  unless  it  appears  that  the  goods  seized  and 
sold  were  of  greater  value  than  was  necessary  to  satisfy  the 
arrears  of  rent  actually  due  (r). 

In  distraining  for  rent  the  amount  which  can  be  recovered  is 

limited  by  the  Eeal  Property  Limitation  Act,  1833  («),  s.  42,  to 

ix  years'  arrears,  unless  the  time  is  extended  by  acknowledgment ; 

the  section  enacting  that  no  arrears  of  rent,  nor  any  damages  in 

respect  of  such  arrears  of  rent,  shall  be  recovered  by  any  distress, 


(k)  Giles  V.  Speficer  (1857),  3  C.  B. 
N.  S.  244.  See  Welsh  y.  Rose  (1830), 
6  Bing.  638. 

(/)  Browne  v.  Dunnery  (1618),  Hob. 
208;  Kindy,  Ammery  (1619),  Hutton, 
23. 

(m)  Hors/ord  v.  Webster  (1835),  1 
Cr.  M.  &  R  696. 

(n)  Be  Jiitrr  Swale  Brickworks 
(1883),  52  L.  J.  Ch.  638.  See  Litt. 
sect.  331. 

(o)  Judgment  in  Tancred  v.  Leyland 
(1851),  16  Q.  B.  at  p.  680.  See  also 
11  Ex.  879. 


(;>)  Glynn  v.  Tfumtas  (1856),  H 
Ex.  870.  See  Fell  y.  Whitaker  (1871), 
41  L.  J.  Q.  B.  78. 

(o)  Stei^etison  v.  Newnham  (1853), 
13  C.  B.  285. 

(r)  WtlkiTison  v.  Terry  (1834),  1 
Moo.  &  E.  377 ;  Tancred  v.  Leykmd 
(1851),  16  Q.B.669;  Glynn  v.  Thomat 
(1856),  11  Ex.  870 ;  Frefich  v.  PAt7/ii< 
(1856),  1  H.  &N.  564. 

(«)  3  &  4  Will.  4,  c.  27.  As  to  the 
limitation  on  a  distrese  levied  after 
the  tenant's  bankruptcy,  see  infra, 
p.  324. 
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action,  or  sait,  bat  within  six  years  next  after  the  same  respec- 
tively shall  have  become  due,  or  next  after  an  acknowledgment 
of  the  same  in  writing  shall  have  been  given  to  the  person  entitled 
thereto,  or  his  agent,  signed  by  the  person  bv  whom  the  same 
was  payable,  or  his  agent. 

But  so  long  as  the  relation  of  landlord  and  tenant  lasts  the 
right  to  recover  the  rent  to  the  extent  of  six  years'  arrears  is  not 
barred  by  lapse  of  time(f).  Sect.  1  of  the  Eeal  Property  Limi- 
tation Act,  1874  (u),  which  bars  distress  for  rent  after  twelve 
years,  applies  to  rent-charges,  and  not  to  conventional  rents 
reserved  on  leases  for  years  (x). 

A  further  important  limitation  of  the  right  of  distress  has  been  Limitaiion  in 
imposed  by  statute  with  respect  to  holdings  to  which  the  Agricul-  aScuitural 
tural  Holdings  Acts,  1883  and  1900(2/),  apply  (-?).  A  landlord  holdings, 
entitled  to  the  rent  of  any  such  holding  is  by  sect.  44  of  the  Act 
of  1888  prohibited  from  distraining  for  rent  which  became  due  in 
respect  of  such  holding  more  than  one  year  before  the  making  of 
such  distress ;  provided  that,  where  it  appears  that,  according  to 
the  ordinary  course  of  dealing  between  the  landlord  and  the 
tenant  of  a  holding,  the  payment  of  the  rent  of  such  holding 
has  been  allowed  to  be  deferred  until  the  expiration  of  a  quarter 
of  a  year  or  half  a  year  after  the  date  at  which  such  rent 
legally  became  due,  then,  for  the  purpose  of  the  section,  the 
rent  of  the  holding  is  to  be  deemed  to  have  become  due  at 
the  expiration  of  such  quarter  or  half-year  as  aforesaid,  as  the 
case  may  be,  and  not  at  the  date  at  which  it  legally  became 
due  (a). 

In  a  case  within  the  proviso  just  stated,  the  landlord  is  entitled 
(o  distrain  for  rent  at  the  time  of  distress  legally  due,  but  not 
then  payable  according  to  the  course  of  dealing,  and  also  for  rent 
which  had  become  legally  due  more  than  a  year  previously,  but 
had  become  payable  according  to  the  course  of  dealing  less  than 


(0  Archbold  v.  Sculhj  (1861),  9 
H.  L.  C.  360. 

(tt)  37  &  38  Vict.  c.  57. 

[x)  Grant  v.  Ellis  (1841),  9  M.  & 
W.  113. 

(y)  46  &  47  Vict.  c.  61 ;  53  &  54 
Vict  c.  57. 

(2]  /.e.,  agricultural  or  pastoral 
hoioings  and  market  gardens  :  sect. 
04  of  tie  Agric.  Hold.   Act  of  1883. 

(a)  SoeFairlamh  v.  Beaumont  (ISSl), 


31  Sol.  Journ.  p.  272,  and  the  com- 
ments at  p.  263.  For  a  summary 
mode  of  settling,  in  a  county  court 
or  a  court  of  summary  jurisdiction, 
any  dispute  in  respect  of  a  distress 
contrary  to  the  provisions  of  the 
Agric.  Hold.  Acts,  or  in  respect 
of  distress  generally  on  a  holoing 
to  which  uiese  Acts  apply,  see 
sect.  46  of  the  Agric.  Hold.  Act,  1883, 
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a  year  previously,  although   the  total  amount   distrained  for 
exceeds  one  year's  rent  (b). 


BniUff's 
certificate. 


^1  &,  52  Vict 
c  21,  8.  7. 


(e)    MODB   OF   MAKING  DISTRESS. 

Employment  of  Bailiff. 

The  landlord  may  distrain  in  person  (c) ;  but  the  more  prudent 
course  is  to  employ  a  bailiff,  and  the  bailiff  must  have  a  certificate 
properly  granted  under  the  Law  of  Distress  Amendment  Act, 
1888(^2),  s.  7,  which  section  provides  that,  from  and  after  the 
commencement  (e)  of  that  Act,  no  person  shall  act  as  a  bailiff  to 
levy  any  distress  for  rent  unless  he  shall  be  authorized  to  act  as 
a  bailiff  by  a  certificate  in  writing  under  the  hand  of  a  county 
court  Judge ;  and  that  such  certificate  may  be  general  or  apply  to 
a  particular  distress  or  distresses,  and  may  be  granted  in  such 
manner  as  may  be  prescribed  by  rules  under  the  Act  (/).    The 
same  section  further  provides  that  nothing  in  it  is  to  be  deemed  to 
exempt  such  a  bailiff  from  any  penalty  to  which  he  may  be  liable 
in  respect  of  any  extortion  or  misconduct ;  that  a  county  court 
registrar  may  exercise  the  power  of  granting  certificates  in  cases 
in  which  he  may  be  authorized  to  do  so  by  rules  made  under  the 
-^ct  (/) ;  and  that  if  any  person  not  holding  a  certificate  shall 
levy  a  distress  contrary  to  the  provisions  of  the  Act,  the  person 
so  levying,  and  any  person  who  has  authorized  him  so  to  levy, 
shall  be  deemed  to  have  committed  a  trespass. 

It  is  enough  that  the  bailiff  has  authority  from  the  Judge  of 
any  county  court,  though  not  of  the  court  where  the  premises  are 
situate  ((7). 


(h)  Exparte  Bull  (1887),  18  Q.  B.  D. 
642. 

(c)  It  appears  that  this  is  so  not- 
withstanding the  Law  of  Distress 
Amendment  Act,  1888:  Jackson  v. 
Bennan,  cited  in  Hunter's  Law  of 
Distress,  5th  ed.  p.  31. 

{(I)  An  uncertificated  person  who 
levies  a  distress  is  liable  to  a  fine  of 
10/. ;  this  is  without  prejudice  to 
any  civil  liability:  Law  of  Distress 
Amendment  Act,  1895  (58  &  59  Vict, 
c.  24),  8.  2. 

(e)  Le.y  the  31st  October,  1888. 

(/)  See  the  Distress  for  Bent 
Bules,  1888,  dated  the  31st  Au&^ust, 
1888,  and  made  by  the  Lord  Chan- 
cellor under  a  power  conferred  by 
sect.  8  of  the  Act  of  1888.    Under 


those  rules  a  special  certificate — t.e., 
a  certificate  specifying  the  particular 
distress  or  distresses  to  which  it 
relates — ^may  be  granted  by  the  Judge 
or  by  the  registrar;  but  a  general 
certificate — i.e.,  a  certificate  autho- 
rising the  bailiff  named  in  it  to  levy 
at  any  place  in  England  or  Wales^ 
is  to  be  granted  only  by  the  Judge  in 
person.  The  Judge  of  the  county 
court  can  cancel  the  certificate  with- 
out reason  assigned :  Law  of  Distress 
Amendment  Act,  1895,  s.  1. 

(g)  See  Re  Sanders  (1885),  54  L.  J. 
Q.  B.  331,  a  case  decided  on  sect  52 
of  the  Agric.  Hold.  Act,  1883,  which 
section  vras  in  pari  nuxten'a  with 
sect.  7  of  the  above  Act  of  1888,  bj 
which   Act    (sect.  9)   sects.  49—52 
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Under  this  section  the  managing  director  of  an  incorporated 
company  is  prohibited  from  distraining  on  behalf  of  the  company. 
If  he  distrains,  he  distrains  as  bailiff  (/i). 

The  bailiff  should  be  authorized  to  act  by  a  warrant  of  distress  Warrant  of 
Signed  by  the  landlord  (i),  though  such  written  warrant  is  not 
essential  (A:),  and  a  corporation  aggregate  may  appoint  a  bailiff  to 
distrain  without  deed  or  warrant  (Z).  An  authority  to  distrain 
does  not  require  a  stamp  (m) ;  but  it  would  seem  that,  if  it  con- 
tains an  undertaking  whereby  the  landlord  engages  to  indemnify 
the  bailiff,  it  should  be  stamped  as  an  agreement  (n).  The  land- 
lord may  ratify  a  distress  made  without  authority  (0) ;  and  a 
distress  made  after  the  death  of  the  landlord,  though  by  his 
direction,  may  be  adopted  by  the  executor,  notwithstanding  that 
it  is  made  before  probate  (p). 

The  person  distraining  is  not  justified  in  calling  in  a  police         * 
officer  unless  there  are  threats  of  resistance,  or  apprehension  of 
violence,  or  other  similar  circumstances  (q). 

The  landlord  is  responsible  to  the  tenant  for  irregularities  Landiadys 
committed  by  the  bailiff  in  carrying  out  his  instructions  (r) ;  [enant  for^ 
such,  for  instance,  as  selling  the  goods  without  notice  of  distress,  acts  of  baiuflf. 
or  without  appraisement  (if  appraisement  is  necessary)  (a),  or 
levying  an  excessive  distress  (t).    But  the  landlord  is  not  liable 
for  the  wrongful  act  of  his  bailiff  in  seizing  what  his  warrant 


(inclusive)  of  the  Agric.  Hold.  Act, 
1883,  were  repealed. 

(h)  HogaHh  v.  Jennings,  [1892]  1 
Q.  B.  907. 

(»)  Form  of  Warrant. 

"  To  Mr.  A.  B.,  my  bailiff. 

"Distrain  such  of  the  goods  and 
chattels  aa  may  lawfully  be  distrained 
for  rent  in  and  upon  the  house  \<^ 
fann]  and  premises  occupied  by  C.  I). , 

situate  at ,  in  the  parish  of , 

in  the  county  of  ,  for  /., 

hoing  the  amount  of  [one  half-year's] 
rent  due  to  me  in  respect  of  the  same, 
on  the day  of last,  and  pro- 
ceed thereon  for  the  recover}'  of  the 
Baid  rent  as  the  law  directs. 


**E.  F. 
—,19-." 


'*  Bated  the day  of - 

(i)  See  WhiUlitady,  Tayl(/r  (ISSd), 
lOA&E.  210. 
(0  Cary  v.  MaUhews,  1  Salk.  191 


(note) ;  Smith  v.  Birmingham  Gas  Co, 
(1834),  1  A.  &  E.  626.  See  Strotig  v. 
EUioU,  infra,  p.  297. 

(m)  See  Fyle  v.  Partridge  (1846), 
15  M.  &  W.  20. 

(«)  Compare    wording  of    Stamp 
Act,  1891,  Schedule  ''Agreement, 
Exemption  (1),  with  55  Geo,  3,  c.  184, 
on  which  it  was  held  otherwise :  Cojr 
V.  Baifey  (1843),  6  M.  &  Gr.  193. 

(o)  Trevilian  v.  Pyne  (1708),  11 
Mod.  112;  e,g,,  by  employing  a  soli- 
citor to  defend  the  bailiff,  Duncan  y, 
Meikleham  (1827),  3  C.  &  P.  172. 

( ;))    Whitehead  v.  Taylor,  supra, 

(V)  Skidmore  v.  Booth  (1834),  6  C. 

&  V,  in, 

(r)  SeeKinseUaY,Hamiltoti(lS90), 
26  L.  R.  Ir.  671. 

(«)  Hasder  v.  Lemoyne  (1858),  5 
C.  B.  N.  S.  530.  See  m/ra,  p.  315, 
as  to  other  irregularities. 

(0  Megson  v.  Mapleton  (1884),  49 
L.  T.  744. 
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does  not  authorize  him  to  seize  (u),  unless  the  landlord  ratifies 
the  bailiff's  act,  with  knowledge  of  the  wrongful  seizure  (z),  or 
chooses,  without  inquiry,  to  take  the  risk  upon  himself  and  te 
adopt  the  bailiff's  acts  (y). 

An  indemnity  by  the  landlord  to  the  bailiff  is  implied  from 
the  authority  to  distrain,  but  this  extends  only  to  acts  properly 
done  by  him  in  the  exercise  of  his  authority  {z). 

Frequently,  however,  an  express  indemnity  is  appended  to 
the  distress  warrant,  and  the  effect  of  this  will  vary  according 
to  its  terms.  It  has  been  held  that  after  an  authority  to  a 
bailiff  to  distrain  the  goods  of  the  tenant,  an  indemnity  against 
all  costs  and  charges  that  he  may  be  at  on  that  account  applies 
only  to  cases  where  the  distress  is  illegal  on  the  ground  that 
the  landlord  has  no  right  to  put  in  a  distress  (a).  An  indemnity 
against  all  costs  in  respect  of  any  law  expenses,  actions  that 
may  arise,  and  all  charges  or  expenses  on  that  account,  extends 
to  the  costs  of  defending  an  action  wrongfully  brought  against 
the  bailiff  by  the  tenant  (b). 

On  the  other  hand,  the  duty  of  using  proper  care  and 
diligence  in  ascertaining  that  the  distress  may  be  safely  made 
is  cast  upon  the  bailiff  in  cases  of  ordinary  distresses  for  rent, 
unless  the  landlord  by  his  conduct  has  dispensed  with  it(c). 
The  landlord  may  recover  from  the  bailiff  damage  occasioned 
by  his  negligence  or  misconduct  ((Q,  as  where  the  goods  dis- 
trained are  lost  through  want  of  reasonable  care  (e) ;  or  by 
irregularity  in  the  distress,  as  where  he  makes  an  excessive 
seizure,  so  that  the  landlord  is  liable  to  the  tenant  (/). 


(m)  This  seems  to  have  been  over- 
looked in  Hurry  v.  Hickman  (1S31), 
1  Moo.  &  E.  126,  where  it  was  held 
that  the  landlord  was  prima  facie 
liable  for  the  act  of  the  bailiff  in 
taking  privileged  goods,  though  he 
could  avoid  liability  by  repudiating 
the  seizure  as  soon  as  it  came  to  his 
knowledge. 

(x)  See  Moore  v.  Driiikwater  ( 1 858) , 
1  F.  &  F.  134. 

(y)  Lends  v.  Read  (1845),  13  M.  & 
W.  834;  Freeman  v.  Rosher  (1849),' 
13  Q.  B.  780 ;  JIaaeler  v.  Lemoyiie 
1858),  5  C.  B.  N.  S.  530.  But  see 
Qauntlett  v.  Kiny  (1857),  3  C.  B.  N.  S. 
59,  where  it  seems  to  have  been 
assumed  that  a  landlord  giving  a 


general  authority  to  a  broker  to  dis- 
train is  responsible  if  the  broker 
exceeds  his  authority. 

(z)  See  Bullen  &  Leake's  Pleadings, 
5th  ed.  422,  note  {g). 

(<i)  Draper  v.  Thompson  (1829),  4 
C.  &  P.  84,  86. 

(6)  See  Ihh€H  v.  De  la  Salle  (1860), 
6  H.  &  N.  233. 

(c)  Judgment  in  TopUs  v.  Gmuf 
(1839),  5  Sing.  N.  C.  at  p.  651. 

(d)  2  Chitty  on  Pleading,  7th  ed. 
503. 

(e)  White  v.  Heywood  (1888),  3 
T.  L.  R.  115. 

(/)  MegsoH  V.  Maplftcn  (1884).  49 
L.  T.  744. 


SECT.  I.] 


RENT. 


283 


Demand  of  Rent. 

It  is  desirable,  though  not  essential,  that  the  arrears  of  rent 
should  be  formally  demanded  from  the  tenant  before  the  dis- 
tress is  made.  If  the  rent  due,  without  any  additional  sum  for 
expenses,  is  unconditionally  tendered  to  the  landlord,  or  his  Effect  of 
agent  authorized  to  receive  it  (g),  before  seizure  made,  though  ^^J^  ^ 
after  the  warrant  has  been  delivered  to  the  bailiff,  it  is  illegal 
to  proceed  with  the  distress  (A).  Where  a  landlord  gives  a 
warrant  to  distrain,  it  seems  that  he  thereby  necessarily 
authorizes  the  bailiff  to  receive  the  rent  if  tendered  (g).  A 
sufficient  tender  before  the  distress  renders  the  whole  proceed- 
ing illegal :  a  sufficient,  tender  after  the  distress,  but  before  the 
goods  are  impounded,  renders  the  subsequent  detainer  illegal  (0- 
But  attending  on  the  land  to  pay  rent  will  not  destroy  the 
right  to  distrain,  unless  a  tender  is  actually  made  (k). 

Entry. 

In  distraining,  the  landlord  must  not  break  into  the  premises.   Entry  to 
bat,  subject  to  that  limitation,  he  may,  if  he  can,  gain  access  to    ^    ^^ 
them,  although  the  entry,  if  effected  by  a  stranger,  would  be  a 
trespass  (I) . 

If  the  door  of  the  house  is  shut,  the  landlord  has  authority  Outer  door, 
by  law  to  open  it  in  the  ordinary  way  in  which  other  persons 
can  do  it,  when  it  is  left  so  as  to  be  accessible  to  all  who  have 
occasion  to  go  into  the  premises  (/u) ;  as,  for  instance,  by  lifting 
a  latch  or  pulling  out  a  staple  which  serves  to  keep  the  door 
closed  (m). 

But  the  outer  door  (w)  or  window  (o)  of  the  tenant's  house  or 
of  his  stable  or  other  building,  whether  within  the  curtilage  of  the 
dwelling-house  or  not  (^),  must  not  be  forcibly  broken  open,  or 


fa)  Hatch  V.  Hale  (1850),  15  Q.  B. 
10. 

(h)  Bennett  v.  Bayes  (1860),  6  H.  & 
N.  391.  See  Brmiscomb  v.  Bridges 
(1823),  1  B.  &  C.  145 ;  Holland  v. 
Bird  (1833).  10  Bing.  15. 

(t)  See  judgment  in  Holland  y. 
Bird,  10  Bing.  at  p.  18.  As  to  the 
effect  of  a  tender  alter  the  goods  are 
impotmded,  see  infra,  p.  298. 

(A)  Home  v.  Ijetoin  (1701),  1  Ld. 
Baym.  639. 

(0  Lojig  V.  Clarke,  [1894]  1  Q.  B. 
119;  American  Must  Corp,  v.  Hendry 
(1893),  62  L.  J.  Q.  B.  388. 


(w)  Byan  v.  Shilcc^  (1851),  7  Ex. 
72,  76.  See  the  observations  of 
Oockburn,  C.J.,  on  the  doctrine  laid 
down  in  this  case,  in  Nash  v.  Lucas 
(1867),  L.  R.  2  Q.  B.  594.  See  also 
Curtis  V.  Hubbard,  1  Hill's  Rep. 
(New  York),  336. 

(w)  See  Seniayne^s  Case  (1605),  5 
Rep.  91 ;  1  Sm.  *L.  0.  11th  ed.  104. 

(o)  Attack  V.  Bramivell  (1863;,  3 
B.  &  S.  520.  See  Hancock  v.  Austin 
(1863),  14  G.  B.  N.  S.  634. 

(o)  Brown  v.  Glenn  (1851),  16 
Q.  B.  254.  See  the  ju^^ents  of 
Bowen,  L. J.,  in  ATnerican  Must  Corp, 
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the  landlord  who  has  entered  to  distrain,  and  has  sold  the  goods 
distrained,  will  be  liable  to  an  action  of  trespass,  in  which  lihe 
tenant  may  recover  the  full  value  of  such  goods,  although  the 
proceeds  of  the  sale  have  been  applied  in  satisfaction  of  the 
rent  (q).  By  the  outer  door  is  to  be  understood  the  main  door 
of  the  house  or  building,  not  a  gate  which  gives  access  to  the 
premises  from  the  road  (r). 

If  the  outer  door  is  open,  the  person  distraining  may  break 
open  an  inner  door  or  lock  («). 

It  has  been  said  that  entry  may  be  lawfully  made  through 
an  open  window  (0,  or  by  further  opening  a  window  which  is 
already  open  (u) ;  but  it  is  illegal  to  open  a  window  for  the 
purpose  of  entering,  whether  such  window  is  fastened  with  a 
hasp(j;)  or  shut  and  not  fastened  (v)*  ^^^  landlord  may  law- 
fully gain  access  to  the  tenant's  house  by  climbing  over  a  wall 
or  a  fence  {2) ;  and  he  may  enter  by  an  open  skylight  (a). 

If,  however,  a  lawful  entry  has  once  been  effected,  but  the 
person  distraining  is  forcibly  turned  out  of  possession  (fr),  or, 
having  temporarily  left,  is  kept  out  of  possession  (c),  there  being 
no  evidence  of  an  abandonment  of  the  goods  (d),  he  is  justified 
in  breaking  open  the  outer  door  in  order  to  regain  possession. 
A  delay  of  six  days  has  been  held  to  deprive  the  landlord  of 
this  right  of  forcible  re-entry  (e).  But  when  a  person  has  merely 
got  his  foot  and  arm  between  the  door  and  the  lintel,  or  by 
putting  a  pair  of  shears  between  the  door  and  the  lintel  has 
prevented  the  door  from  being  closed,  he  has  not  such  a  posses- 
sion as  will  entitle  him  to  break  open  a  door  or  window  in  order 


V.  Hendry y  supra,  and  of  Lord  Esher, 
M.B.,  in  Loti^  v.  Cf^rke,  supra.  As 
to  the  exception  in  the  case  of  goods 
which  have  been  fraudulently  re- 
moved, see  supra y  p.  271. 

(«7)  Attack  Y,  Bramwell  (1863),  3 
B.  &  S.  520. 

(r)  American  Must  Corp.  v.  Hendry y 
supra, 

(s)  Browning  v.  Dann  (1736),  Bull. 
N.  F.  81 ;  2  Wms.  Saund.  ed.  1871, 
664,  note  (1). 

{t)  Per  Pollock,  C.B.,  in  Nixon  v. 
Freeman  (1860),  5  H.  &  N.  at  p.  653 ; 
Long  V.  Clarkcy  [1894]  1  Q.  B,  119. 
See  Gould  v.  Bradstock  (1812),  4 
Taunt.  562. 

(u)  Crabtree  v.  Robinson  (1885),  15 
Q.  B.  D.  312. 


(x)  Hancock  v.  Austin  (1863),  14 
C.  B.  N.  S.  634,  639. 

(y)  Nash  v.  Lucas  (1867),  L.B.2 
Q.  B.  590. 

(2)  Lo^ig  V.  Clarkey  [1894]  I  a  B. 
119;  approving  Eldridge  v.  Staeey 
(1863),  15  C.  B.  N.  S.  458.  and 
questioning  Scott  v.  Buckley  (1867), 
16  L.  T.  573. 

(a)  Miller  v.  Tebb  (1893),  9  T.  L.  B. 
515. 

(6)  Eagleton  v.  Outteridge  (1843). 
11  M.  &  W.  465,  469;  Eldridgt  v. 
Stacey  (1863),  15  C.  B.  N.  S.  458. 

(c)  Bannister  v.  Hyde  (1860),  2  E.  & 
E.  627. 

(d)  See  infray  p.  293. 

{e)  Russdl  V.  Bider  (1834),  6  C.  4 
P.  416. 
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to  gain  admission  to  the  house  (/).  It  seems  that  after  the 
person  distraining  has  lawfully  entered  he  may  break  open  the 
outer  door  in  order  to  remove  the  goods  distrained  (g). 

It  would  appear  that  an   actual  entry  upon   the  demised  Consti-uctive 
premises  by  the  person  distraining  is  not  in  all  cases  necessary.  ^*^' 
Where  the  article  seized  is  just  inside  the  door,  the  tenant  being 
at  the  door,  and  the  wife  of  the  landlord,  as  his  agent,  in  such 
a  position  as  to  be  able  in  one  moment  to  put  her  foot  into  the 
room,  it  will  be  taken  that  she  is  constructively  in  the  room  {h). 

If  the  demise  be  of  an  incorporeal  hereditament,  no  entry  can  incorporeal 
be  made  on  it,  and  no  goods  and  chattels  can  be  found  on  n^ts!^ 
it;  and,  in  like  manner,  if  the  goods  and  chattels  be  of  an   Patent  right, 
incorporeal  nature,  they  can  have  no  local  position  upon  the 
land  demised,  and  are  incapable  of  seizure  into  the  possession 
of  the  landlord.     It  is  essential  to  a  distress  that  the  property 
distrained  should  be  capable  of  physical  possession.    Accordingly  * 

a  patent  right,  being  an  incorporeal  chose  in  action,  entirely 
distinct  from  the  right  of  property  in  chattels  made  according 
to  the  patent,  is  not  part  of  such  chattels,  and  is  incapable  of 
seizure  under  a  distress  for  rent  (t). 

Seizure. 
Entry  having  been  made,  the  next  step  is  to  seize  the  goods.  Seizure 
For  this  purpose,  any  distinct  expression  of  an  intention  to  dietraSned. 
distrain  will  suffice,  provided  it  is  accompanied  by  definite  acts 
carrying  it  substantially  into  effect  {k).     But  mere  intention, 
even  if  some  steps  are  taken  to  carry  it  into  effect,  is  not  suffi- 
cient, if  the  landlord  desists  before  completion  (0-     It  is  not 
necessary  that  an  actual  formal  seizure  should  be  made.     It  is 
enough  if  the  landlord  or  his  agent  takes  effectual  means  to 
prevent  the  removal  of  the  goods  from  the  premises  (m) ;  and 
the  prevention  is  deemed  to  be  effectual  if  the  landlord  declares 
that  the  goods  shall  not  be  removed  till  the  rent  is  paid  (71). 


(/)  Boyd  V.  Profaze  (1867),  16 
L.  T.  431. 

is)  Pugh  V.  Griffiih  (1838),  7  A.  & 
E.  827. 

(h)  See  judgment  of  Cockbum,  C.  J., 
in  Cramer  v.  ilfo«(1870),  39  L.  J.aB. 
at  p.  173. 

(i)  British  Mutoacope^  rfrc.,  Co.  v. 
Umer,  [1901]  1  CL  671,  at  pp. 
675,676. 

[h)  Biillen  on  Distress,  2nd  ed.  153. 


See  Swann  v.  Falmouth  (1828),  8  B.  & 
C.  456;  Hutchina  v.  ScoU  (1837),  2 
M.  &  W.  809;  Thomas  v.  Harries 
(1840),  1  M.  &  Gr.  695;  Tmnant  v. 
Field  (1857),  8  E.  &  B.  336 ;  Iredale 
V.  Kendall  (1878),  40  L.  T.  362. 

il)  Spice  V.  Webb  {IS3S),  2  Jur.  943. 

(m)  Cramer  v.  MoU  (1870),  L.  R.  5 
Q.  B.  357,  p.  359,  per  Cockbum,  C.J. 

{n)  Cramer  v.  Mottf  supra;  and 
39  L.  J.  Q.  B.  p.  173. 
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This  constitutes  a  seizure  (o),  and  the  subsequent  removal  of  the 
goods  adversely  to  the  landlord  is  unlawful.  A  fortiori,  it 
amounts  to  a  distress  where  the  landlord  claims  the  goods  and 
tries  to  detain  them  {p).  But  unless  there  has  been  an  actual 
distress,  no  action  will  lie  at  the  suit  of  the  landlord  against  a 
creditor  of  the  tenant  who  removes  the  tenant's  goods  (9). 

A  seizure  of  some  goods  as  a  distress,  in  the  name  of  all  the 
goods  in  the  house,  will  operate  as  a  valid  seizure  of  all  the 
goods  in  the  house  (r).  It  is  not  necessary  for  the  landlord  to 
go  into  all  the  rooms  of  the  house,  if  he  makes  an  inventory  of 
the  goods  seized,  and  puts  a  man  into  possession  («).  And  a 
seizure  can  be  made  without  leaving  a  man  in  possession,  if  the 
articles  seized  are  clearly  indicated,  and  notice  of  the  seizure 
given  to  the  tenant  (t). 

But  if  goods  are  removed  by  the  landlord  which  were  not 
originally  taken  under  the  distress  or  included  in  the  inventory 
because  not  discovered  at  the  time,  the  tenant  is  entitled  to 
maintain  trover  for  them  (u).  And  where  the  goods  in  the 
inventory  are  taken,  and  also  others  placed  with  them  by  the 
tenant,  the  doctrine  of  confusion  does  not  apply  so  as  to  prevent 
the  tenant  bringing  trespass  (x). 

In  making  the  seizure  the  following  points  should  be 
observed : — 

That  the  goods  distrained  do  not  greatly  exceed  in  saleable 
value  (y)  the  amount  of  the  arrears  of  rent  and  costs  of  the 
distress.     An  excessive  distress  is  forbidden  both  by  the  common 
52 Hen. 3, c. 4.  law  and  by  statute.    Thus  52  Hen.  3,  c.  4,  provides  as  follows:— 

''Distresses  shall  be  reasonable  and  not  too  great,  and  he 
that  taketh  great  and  unreasonable  distresses  shall  be  grievously 
amerced  for  the  excess  of  such  distresses." 

When,  however,  a  landlord  is  about  to  make  a  distress,  he  is 
not  bound  to  calculate  very  nicely  the  value  of  the  property 
seized.  It  is  sufBcient  if  he  takes  care  that  some  proportion  is 
kept  between  that  and  the  sum  for  which  he  is  entitled  to  take 


Requisites  to 
seizure. 

1.  Must  not 
be  excessive. 


(o)  Wood  V.  Nunn  (1828),  5  Bing. 
10. 

{p)  WerthY.Loiidmi'aud  Westminster 
Loan  Co,  (1889),  6  T.  L.  E.  320. 

{q)  Fool  V.  Orawcour  d:  Co,  (1884), 
1  T.  L.  R.  165. 

(r)  Dod  V.  Monger  (1705),  6  Mod. 
215. 

(8)  Tennant  v.  Field  (1857),  8  E.  & 


B.  336. 

(t)  Sivann  v.  Falmouth  (1828),  ^ 

B.  &  C.  456. 

(u)  BUhop  V.  Bryant  (1834),  6  G.  * 
P.  484. 

(aj)  Smith  v.  Torr  (1862).  3  F.AP. 
505. 

(y)  See  Wells  v.  Moody  (1835),  7 

C.  &  P.  59. 
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it  (z).  All  that  the  landlord  is  bound  to  do  is  to  exercise  a 
reasonable  and  honest  discretion;  he  is  authorized  to  protect 
himself  by  seizing  what  any  reasonable  man  would  think 
adequate  for  the  satisfaction  of  his  claim  (a). 

If  goods  are  seized  (b)  to  an  excessive  amount, — as,  for  Action  for 
instance,  if  goods  worth  between  30Z.  and  40Z.  are  distrained  ^^^^^ 
for  a  rent  of  ten  guineas  (c),  or  goods  worth  260Z.  for  a  rent  of 
121J.  168.  6d.  {d)y  or  goods  worth  lOOZ.  for  a  rent  of  91.  (e),  the 
landlord  will  be  liable  to  an  action  for  damages ;  and  the  tenant 
is  entitled  in  such  action  to  recover  a  verdict  with  nominal 
damages,  although  he  has  had  the  use  of  the  goods  all  the  time 
and  fails  to  prove  any  actual  damage  (/).  Thus  an  action  will 
Ue  for  an  excessive  distress  and  leaving  a  man  in  possession, 
although  the  tenant's  goods  are  not  so  completely  removed  from 
his  control  as  to  prevent  him  from  carrying  on  his  business  (g) ; 
and  it  is  the  same  where  the  landlord  is  precluded  from  removing 
the  goods,  as  in  the  case  of  cut  or  growing  corn,  although  in 
most  such  cases  the  damages  would  be  all  but  nominal  (//).  But 
a  mere  intention  to  distrain  does  not  give  a  cause  of  action  for 
excessive  distress;  hence  in  the  case  of  fixtures  there  is  no 
excessive  distress  unless  something  is  physically  done  to  them, 
BO  as  to  make  them  of  less  value  to  the  tenant.  It  is  not  enough 
that  they  are  included  in  the  inventory  and  notice  of  sale  (t). 

For  the  purpose  of  determining  whether  a  distress  is  excessive,  When  distress 
the  price  which  the  goods  realize  at  a  sale  by  auction  is  good  *®  excessive. 
prinid  facie  evidence  of  their  value  (A:).     But  it  has  been  held  that 
an  actual  sale  made  under  the  distress,  though  not  proved  to  be 
fraudulent  or  unfair,  is  not  a  conclusive  test  of  value,  and  the 


(z)  Willouyhhy  v.  Backhouse  (1824), 

2  B.  &  C.  p.  823. 

(a)  Roden  v.  Eyton  (1848),  6  C.  B. 
427,  per  Wilde,  6.  J.,  at  p.  430. 

(6)  See  Crowder  v.  Self  (1839),  2 
Moo.  &  R.  190. 

(c)  Branscombe  v.  Bridges  (1822), 

3  Stark.  171. 

(d)  Chandler  v.  Doulton  (1865),  3 
H.  &  C.  553. 

(t)Fell  V.  WhiUaker{l%U),  L.  R.  7 
Q.  B.  120. 

{/)  Pigyott  V.  Births  (1836),  1 
M.  &  W.  441 ;  Chandler  v.  Doulton 
(1865),  3  H.  &  C.  553.  And,  as  to 
damages,  see  Grace  v.  Moryan  (1836), 
2  Bing.  N.  C.  534, 


ig)  Baylis  v.  Usher  (1830),  4  Moo. 

6  P.  790 ;    8.  C.  Bayliss  v.  Fishei\ 

7  Bing.  153. 

(A)  hggcM  v.  Birtles  (1836),  1  M.  & 
W.  441,  450.  As  to  damages  for  sale 
of  young  crops  before  they  are  cut, 
see  Proudlove  v.  Ttvernlaw  (1833),  1 
Cr.  &  M.  p.  329 ;  and  as  to  pleadings 
in  an  action  for  excessive  distress, 
see  Thornjmm  v.  W(H)d(lH4S),  4  Q,  B. 
493;  Sells  v.  Iloare  (1824),  1  Bine. 
401.  ^ 

(f.)  Beck  V.  Denbigh  (1860),  29 
L.  J.  C.  P.  273. 

(k)  Enpley  v.  Taylor  {UH^),  C.  &  E. 
150 ;  Wells  v.  Moody  (1835),  7  C.  &  P, 
59. 
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2.  Sufficient 
most  be 
taken. 


When  second 
distress  may 
be  made  for 
same  rent. 


tenant  may  therefore  maintain  an  action,  although  the  sale  of  (he 
goods  distrained  (less  the  expenses)  did  not  realize  the  amoimt 
of  rent  due  (Z).  An  appraisement  of  goods  by  two  sworn 
appraisers  under  2  Will.  &  M.  sess.  1,  c.  6,  is  only  prima  faeU 
evidence  of  value  (m).  If  only  a  single  chattel  is  to  be  found  on 
the  premises,  the  person  distraining  will  not  be  liable  to  an 
action  for  excessive  distress,  though  the  value  of  such  chattel 
exceeds  the  amount  of  the  rent  due  (n). 

The  action  lies  also  at  the  suit  of  a  third  party  whose  goods 
have  been  seized,  whether  a  lodger  (o)  or  a  stranger,  and  damages 
should  be  awarded  to  him  in  the  proportion  of  the  value  of  his 
goods  to  that  of  the  whole  goods  distrained  (p).  Where  the  goods 
of  the  tenant  have  been  assigned  to  a  trustee  for  his  wife,  the 
tenant  has,  from  his  enjoyment  of  the  use  of  them,  a  special 
property  which  entitles  him  to  maintain  an  action  for  excessive 
distress  (7). 

While  avoiding  an  excessive  seizure,  however,  the  person 
distraining  should  take  sulBBcient  to  cover  the  arrears  of  rent ;  for 
he  cannot  distrain  twice  for  the  same  rent  where  he  might  have 
taken  sufiScient  at  first  (r).  There  are,  however,  circumstances 
under  which  the  landlord  may  distrain  again,  if  it  is  not  done 
vexatiously  («).  Where  there  is  a  mistake  as  to  the  value  of  the 
goods,  and  the  landlord  fairly  supposed  the  distress  to  be  of  the 
proper  amount  at  the  first  levy,  and  afterwards  finds  it  insufficient, 
he  may  distrain  for  the  balance  (0  ;  and  so  if  he  forbears  realizing 
the  first  distress  at  the  request  of  the  tenant  {u).  But  if  there  is 
a  fair  opportunity,  and  there  is  no  lawful  cause  why  he  shoald 
not  work  out  the  payment  of  the  rent  by  the  first  distress,  his 
duty  is  to  work  it  out  by  that  distress,  and  he  cannot  distrain 
again  (u). 


(0  Smith  V.  Ashforth  (1860),  29 
L.  J.  Ex.  259. 

(m)  Cook  V.  CorheU  (1876),  24 
W.  R.  181. 

(w)  Auenefl  v.  Croker  (1828), 
Moo.  &  M.  172.  See  Field  v.  Mitchell 
(1807),  6  Esp.  71. 

(0)  Fisher  v.  ^^^rar  (1828),  2  C.  &  P. 
374;  Wilkinson  v.  IbbeU  (1860),  2 
F.  &  F.  300. 

(p)  Bail  V.  Mellor  (1850),  19 
L.  J.  Ex.  279. 

(q)  Fell  V.  Whittaker  (1871),  L.  R. 
7  Q.  B.  120. 

(r)  Wallis  v.  Savill  (1702),  2  Lutw. 


1532;  judgment  of  Parke,  B.,  in 
Bagge  v.  Mawhy  (1853),  8  Ex.  641; 
Dawson  v.  Cropp  (1845),  1  C.  B.  961 ; 
Bear  v.  CaUicott  (1843),  4  a  B.  12a 
See  Smith  v.  Goodwin  (1833),  4 
B.  &  Ad.  413. 

(«)  Crosse  v.  Welch  (1892),  8 
T.  L.  R,  709,  per  Lofd  Esher,  M.B. 

(0  Hutehins  v.  Chambers  (1758),  1 
Burr.  p.  589. 

(m)  Bagge  v.  Mawhy  (1853),  8  Ex. 
641,  p.  649,  per  Parke,  B. ;  Hutehins 
V.  Chambers  (1758),  1  Borr.  589; 
Owens  V.  Wynne  (1855),  4  E.  &  B. 
p.  584.    But  arrears  not  included  in 
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A  distress  withdrawn  under  an  arrangement  for  payment  of 
the  arrears  of  rent  by  the  tenant  is  not  voluntarily  withdrawn, 
and  the  landlord  may  distrain  again  if  the  arrangement  is 
not  carried  out  (x).  In  the  event  of  such  second  distress,  a 
lodger's  goods  are  not  protected  by  a  notice  given  in  the  j&rst 
distress  (^). 

The  landlord  may  also  distrain  again  if  he  is  prevented  by 
the  unlawful  act  of  the  tenant  from  realizing  the  distress  (z)  ;  if, 
for  instance,  the  tenant  prevents  a  purchaser  from  taking  away 
an  article  sold  under  the  distress  (z).  But  a  warning  from  a 
creditor  not  to  sell  on  the  ground  that  bankruptcy  proceedings  are 
imminent  is  no  excuse  for  not  realizing  the  first  distress  (a). 

A  plea  that  the  landlord  levied  sufQcient  distress  is  not  a  good 
defence  to  further  proceedings  for  the  rent,  unless  it  is  also  alleged 
that  the  rent  was  thereby  satisfied  (b).  But  if  the  landlord  by 
consent  retains  the  goods  for  the  rent,  this  will  support  a  plea  of 
accord  and  satisfaction  (c). 

Invpounding. 

After  seizing  the  goods,  the  person  distraining  must  impound  Where  goods 
them.  Formerly  it  was  necessary  to  remove  the  goods  from  the  jl^pounded. 
premises  where  they  had  been  seized  to  a  suitable  pound  {d). 
The  pound  might  be  overt  or  covert,  that  is,  open  overhead 
or  roofed  in ;  though  goods  liable  to  suffer  damage  from  the 
weather  could  not  be  put  into  an  open  pound  (e).  But  under 
the  Distress  for  Bent  Act,  1787,  goods  may  be  impounded  on 
the  demised  premises,  it  being  by  the  tenth  section  of  that  Act 
enacted  as  follows  : — 

"  It  shall  and  may  be  lawful  to  and  for  any  person  or  persons  n  <^eo.  2, 
lawfully  taking  any  distress  for  any  kind  of  rent,  to  impound  Goods  dis- 

a  first  distress  can  be  recovered  in  a  See  Bupra^  p.  269.  J^^^  ™f ^ 

distress  for  rent  accruing  due  subse-  (z)  Lee  v.  Cooke  (1857),  2  H.  &  N.    ^e  secured 

quently :  Oamhrell  v.  E,  of  Falmouth  584  ;  3  H.  &  N.  203.  p?«nfeS  ^' 

(1835),  4  A.  &  E.  73.  (a)  Bayge  v.  Mawhy,  supra,  ^ 

(x)  ThwaiUa  v.  TriWiwjr  (1883),  12  [h)   Lingham  v.   Warren  (1820),  2 

0-  B.  D.  4.    An  ai'rangement  be-  Br.  &  B.  36  ;  andsee  Lmr  v.  J^<//?ia//(/a 

tween  landlord  and  tenant  for  with-  (1817),    1    B.    &   A.    157;    Ihidd  y, 

drawing  a  distress  cannot  be  avoided  liavenor  (1821),  2  Br.  &  B.  662. 
on  the  ground  of  duress  of  goods.  (c)  Jonea  v.  Sawkins  (1847),  5C.  B. 

I^    the   distress    is    wrongful,    the  142. 

tenant  has  his  remedy  in  replevin:  (d)  As  to  the  liability  of  the  pound- 

Hkfute  V.  Bealt  (1840),  11  A.   &  E.  keeper  where  the  distress  was  wrong- 

983,  990;    Knihha  v.  Hall  (1794),  1  ful,  see  Budkin  v.  Powell  (1776),  2 

Esp.  84.  Cowp.  476. 

(y)  Thwaites   v.     WUdlng,    supra.  {e)  Co.  Litt.  47  b. 

Ii.T.  U 
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Furniture. 


or  otherwise  secure  the  distress  so  made,  of  what  nature 
or  kind  soever  it  may  be,  in  such  place  or  on  such  part  of 
the  premises  chargeable  with  the  rent  as  shall  be  most  con- 
venient for  the  impounding  and  securing  such  distress ;  and  to 
appraise,  sell  and  dispose  of  the  same  upon  the  premises  in  like 
manner  and  under  the  like  directions  and  restraints  as  any 
person  taking  a  distress  for  rent  may  now  do  off  the  premises 
by  virtue  of  [the  stats.  2  Will.  &  M.  sess.  1,  c.  5,  and  4  Greo.  2, 
c.  28]  ;  and  that  it  shall  and  may  be  lawful  to  and  for  any  person 
or  persons  whatsoever  to  come  and  go  to  and  from  such  place 
and  part  of  the  said  premises  where  any  distress  for  rent  shall 
be  impounded  and  secured  as  aforesaid,  in  order  to  view, 
appraise,  and  buy,  and  also  in  order  to  carry  off  or  remove  the 
same  on  account  of  the  purchaser  thereof ;  and  that,  if  any  pound- 
breach or  rescous  shall  be  made  of  any  goods  or  chattels,  or  stock 
distrained  for  rent,  and  impounded  or  otherwise  secured  by  virtue 
of  this  Act,  the  person  or  persons  aggrieved  thereby  shall  have 
the  like  remedy  as  in  cases  of  pound-breach  or  rescous  is  given 
by  the  said  statute"  (/). 

In  order  to  constitute  an  impounding,  it  is  not  necessary  that 
the  whole  of  the  goods  distrained  should  be  put  together  {g).  A 
distress  is  sufficiently  impounded  where,  with  the  consent  of  the 
tenant,  the  person  distraining  makes  an  inventory  of  part  of  the 
goods  distrained,  serves  it,  together  with  notice  of  the  distress,  on 
the  tenant,  and  leaves  a  man  in  possession,  but  does  not  disturb, 
lock  up,  or  remove  any  of  the  goods  (A). 

Furniture  may  be  secured  in  a  room  or  rooms  of  the  tenant's 
house,  or,  if  the  tenant  gives  permission,  may  be  left  in  its 
ordinary  position  {i).  Where  the  landlord  entered  to  distrain, 
and  to  prevent  inconvenience  to  the  tenant,  and  with  the  tenant's 
assent,  instead  of  removing  the  articles  of  furniture  on  which  he 
proposed  to  distrain,  made  up  from  a  list  given  him  by  the  tenant 
an  inventory  of  the  furniture  in  the  house,  put  a  man  in  posses- 
sion, and  handed  to  the  tenant  a  notice  of  distress  referring  to 
the  inventory,  but  did  not  go  into  the  several  rooms ;  this  was 
held  to  be  a  distraining  of  the  articles  in  the  inventory,  and  an 


(/)  Infra,  p.  294. 

{g)  Per  Lord  Campbell,  C.J.,  in 
Johnson  v.  Upham  (1859),  2  E.  &  E. 
at  p.  255.  See  WaeJtbom  v.  Black 
(1809),  11  East,  405,  note  (a). 

(A)  Johnson    v.    Cjihani  (1859),    2 


E.  &  E.  250. 

(i)  See  Cox  v.  Puinttr  (1837),  7 
C.  &  P.  767;  Waahboni  v.  Blad 
(1809),  11  East,  405,  note  (a);  Ten- 
mint  V.  Field  (1857),  8  E.  &  B.  886. 
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impounding  on  the  premises  {k).  Where  such  permission,  as 
above  mentioned,  is  not  given,  in  common  cases  a  person  dis- 
training in  a  dwelling-house  must  not  take  the  whole  of  it  in 
which  to  place  the  goods  distrained,  but  must  select  one  room  for 
that  purpose,  or  remove  the  goods  out  of  the  house  (Z).  An 
action  of  trespass  lies  against  a  landlord  who,  on  making  a 
distress  for  rent,  turns  the  tenant's  wife  out  of  possession  and 
keep  the  premises  on  which  he  has  impounded  his  distress  (771). 
It  seems,  however,  that  the  whole  house  may  be  locked  up,  where 
it  is  absolutely  necessary  for  the  safe-keeping  of  the  goods 
distrained  (n). 

Provision  for  impounding  certain  kinds  of  agricultural  produce 
was  made  by  2  Will.  &  M.  sess.  1,  c.  5. 

Under  the  third   section   of   that    Act,   persons    distraining  Corn,  straw, 
sheaves  or  cocks  of  corn,  or  corn   loose   or  in  the  straw,  or  be  impounded 
hay  in  any  barn  or  stack  or  otherwise  upon  any  part  of  the  land,  in  place 
may  lock  up  or  detain  the  same  in  the  place  where  the  same  shall 
be  found,  until  the  same  shall  be  replevied ;  and,  in  default  of 
replevying  the  same  within  the  prescribed  time  (0),  may  sell  the 
same  (p),  so  as,  nevertheless,  such  corn,  grain,  or  hay  be  not 
removed  by  the  person  distraining,  to  the  damage  of  the  owner 
thereof,  out  of    the  place  where  the  same  shall  be  found  and 
seized,  but  be  kept  there  (as  impounded)  until  the  same  shall  be 
replevied  or  sold. 

Provision  for  impounding  growing  crops  was   made  by  the  Growing 
Distress  for  Eent  Act,  1737.  '''^^' 

Under  the  eighth  section  of  that  Act  the  landlord,  or  his  bailiff  11  Oeo.  2, 
or  other  person  empowered  by  him,  who  has  distrained  growing  ^'  ^^'  *'  ^* 
crops,  may  lay  up  the  same  when  ripe  in  the  barns  or  other  proper  ci^»^when 
place  on  the  premises  demised,  and  in  case  there  shall  be  no  barn  r*P®»  ™*y  ^. 
or  proper  place  on  the  premises  demised,  then  in  any  other  barn  bams  on 
or  proper  place  which  such   landlord  shall  hire  or  otherwise  ^*^^™' 
procure  for  that  purpose,  and  as  near  as  may  be  to  the  premises, 
and  in  convenient   time  may  appraise  (9),  sell,   or  otherwise 
dispose  of  the  same  towards  satisfaction  of  the  rent  for  which 

(k)  Tennant  v.  Fields  supra,  Fahiter,  supra, 

(I)  Per  Parke,   B.,   in    Woods  v.  (0)  See  infra,  p.  301. 

/>ttrran<(1846),16M.  &W.atp.  158.  {p)  See  infra,   p.  300,  as  to  the 

(tn)  Etherton  v.  Popplewell  (1800),  repeal  of   the   requirement,  in  this 

1   East,    139;    Smith   v.    Ashforth  statute    of    WiUiam    &    Mary,    of 

(1860),  29  L.  J.  Ex.  259.  appraisement  before  sale. 

In)  See  16  M.  &  W.  p.  158 ;  Cox  v.  {q)  See  infra,  p.  300. 
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crops  are 
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be  given  to 
tenant. 


Cattle. 


1  &  2  Ph.  & 
M,  c.  12. 

Cattle 
distrained 
not  to  be 
driven  out  of 
hundred,  &c., 
where  taken, 
except  to 
pound  in 
same  shire 
not  more 
than  three 
miles  distant. 


such  distress  shall  have  been  taken,  and  of  the  charges  of  such 
distress,  appraisement  and  sale,  in  the  same  manner  as  other 
goods  and  chattels  may  be  seized,  distrained,  and  disposed  of; 
the  appraisement  thereof  to  be  taken  when  cut,  gathered,  cared, 
and  made,  and  not  before.  Notice  of  the  place  where  the  goods 
and  chattels  so  distrained  are  deposited  is,  within  one  week  after 
the  depositing  thereof  in  such  place,  to  be  given  to  the  tenant  or 
left  at  the  last  place  of  his  abode ;  and  the  tenant  can  redeem 
the  goods  on  payment  of  the  arrears  of  rent,  together  with  the 
full  costs  and  charges  of  making  the  distress  and  which  have  been 
occasioned  thereby. 

Cattle  may  be  impounded  in  the  byre  or  field  where  they  are 
at  the  time  of  the  distress.  Where  the  distrainor  left  with  the 
tenant  a  note  stating  the  number  of  cattle  seized,  and  on  the 
following  morning  sent  the  tenant  a  notice  of  the  distress,  and 
that  the  distrainor  had  impounded  the  cattle  on  the  premises,  it 
was  held  that  the  impounding  was  complete  (r).  Or  they  may, 
as  under  the  former  law,  be  driven  to  a  pound  oflf  the  premises, 
but  the  distance  to  which  they  may  be  driven  is  limited  by  statute. 

By  the  Act  1  &  2  Phil.  ,&  Mary,  c.  12,  it  was  enacted  that 
''  no  distress  of  cattle  shall  be  driven  out  of  the  hundred,  rape, 
wapentake,  or  lathe  where  such  distress  is  or  shall  be  taken, 
except  it  be  to  a  pound  overt  within  the  same  shire  (s),  not  above 
three  miles  distant  from  the  place  where  the  said  distress  is 
taken  (t)  ;  and  that  no  cattle  or  other  goods  distrained  or  taken 
by  way  of  distress  for  any  manner  of  cause  at  one  time  shall  be 
impounded  in  several  places,  whereby  the  owner  or  owners  of 
such  distress  shall  be  constrained  to  sue  several  replevies  for  the 
delivery  of  the  said  distress  so  taken  at  one  time ;  upon  pain 
every  person  offending  contrary  to  this  Act  shall  forfeit  to  the 
party  grieved,  for  every  such  offence,  one  hundred  shillings  and 
treble  damages.'' 

Impounding  in  another  county  does  not  make  the  distrainor  a 
trespasser,  but  only  subjects  him  to  the  penalty  in  the  statute  («). 


(r)  Thomas  y.  Harries  (1840),  1 
M.  &  Gr.  695.  See  Castleinan  v. 
Hicks  (1842),  Car.  &  M.  266. 

{s)  Where  there  is  a  distress  on 
lands  in  two  adjoining  counties  let  in 
the  same  lease  at  an  entire  rent,  the 
cattle  ought  to  be  driven  to  the  same 
pound :    Walter  v.  Rumhall  (1696),  1 


Ld.  Baym.  p.  54. 

{t)  See  also  52  Hen.  3,  c.  4,  and  3 
Edw.  1,  c.  16,  which  forbid  a  distress 
to  be  driven  out  of  the  county. 

(u)  JVottdcro/t  V.  2^homps(m  (1683). 
3  Lev.  48;  Gimbart  v.  Ptlah  (1748), 
2  Str.  1272. 
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On  this  statute  only  one  single  penalty  can  be  recovered,  though 
several  persons  join  in  committing  the  oflfence  {x). 

Formerly  cattle  in  an  open  pound  had  to  be  maintained  by  the  Maintenance 
owner  of  the  cattle  at  his  own  peril ;   but  cattle  in  a  close  pound  o^^^ipounded 
by  the  person  distraining  (^).     Now,  whenever  cattle  are  driven 
off  the  premises  and  placed  in  a  pound,  the  person  impound- 
ing is  bound  by  12  &  13  Vict.  c.  92  {z),  s.  5,  to  maintain  them  ;   Persons 
and  in  default  of  his  so  doing,  any  person  may  supply  food  ^j^j^^t"^ 
and  water  and  may  recover  the  expenses  (a).     This  enactment  supply  food 
does  not;  apply  to  the  keeper  of  the  pound  in  which  the  animal  is  *^  ^*  ^* 
impounded  (h). 

The  person  distraining  must  not  use  the  goods  or  work  the  Goods 
cattle  he  has  impounded.     If  he  takes  an  animal  out  of  the  ^ug^^^t^Vg 
place  where  it   was  originally  impounded  for  the  purpose  of  used, 
making  an  unlawful  use  of  it,  the  owner  is  justified  in  inter- 
fering and  recovering  possession  of  the  animal  (c).      Milch  cows 
which  have  been  impounded  may,  however,  be  milked  by  the 
person  distraining  (d). 

If  the  condition  of  the  pound  is  such  that  it  is  unfit  to  put  cattle  Injuries  to 
in  at  the  time  of  the  impounding,  whether  its  usual  condition  be  ^^^nded 
suitable  or  not,  the  person  distraining  is  responsible  for  injury 
thereby  occasioned  to  the  animals  (e).  But  if  they  die  in  the 
pound  or  escape  without  any  default  on  the  part  of  the  person 
distraining,  he  is  not  answerable,  and,  it  seems,  he  may  distrain 
again  (/). 

It  is  usual  for  the  person  distraining  to  leave  a  man  in  posses-  Abandonment 
sion  of  the  goods  distrained  ;  but  the  quitting  possession  of  goods  ^^^^stress. 
by  the  landlord  after  he  has  distrained  them  is  not  necessarily 
an  abandonment  of  the  distress  (^).     Whether  the  landlord  has 
or  has  not  abandoned  the  distress  is  a  question  of  fact  to  be 


W  PuHridyt  v.  Naylor  (1596),  Cro. 
Eliz.  480;  R.  v.  Clark  (1777),  2 
Cowp.  p.  612. 

(y)  Co.  Litt.  47  b ;  51  Hen.  3, 
8tat,  4,  expressly  empowers  the 
owner  to  feed  impounded  cattle. 

(z)  The  Cruelty  to  Animals  Act, 
1849. 

(tt)  And,  as  to  recoverj''  of  expenses, 
see  further  the  Cmelty  to  Animals 
Act,  1854  (17  &  18  Vict.  c.  60),  s.  1  ; 
i>^rijan  v.  Davies  (1877),  2  Q.  B.  D. 
"    123;  Layion  v.  Harry  (1846),  8 

•  B.  811. 

(6)  Dargan    v.    DavieB    (1877),    2 


\ 


Q.  B.  D.  118. 

(c)  Smith  V.  Wriyht  (1861),  6 
H.  &  N.  821. 

{d)  See  BagshatveY.  Goward  {1601) y 
Cro.  Jac.  at  p.  148. 

(e)  Per  Bramwell,  B.,  in  Bignell  v. 
Clarke  (1860),  5  H.  &  N.  at  p.  487 ; 
Wilder  V.  Speer  (1838),  8  A.  &  E. 
547. 

(/)  Vasper  v.  Eddows  (1701),  1 
Salk.  248. 

{(f)  Per  Wightman,  J.,  in  Bannisttr 
V.  Hyde  (1860),  2  E.  &  E.  at  p.  631. 
See  Swann  v.  Falmouth  (1828),  8 
B.  &  C.  456. 
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[chap.  IV. 


Rescue  or 
pound- 
breach. 


2  WiU.  k  M. 

8688.  1,  C.  5, 
8.4. 


determined  by  a  jury  (h).  An  abandonment  will  not  be  inferred 
where  the  broker  is  forcibly  expelled,  and  regains  possession  after 
an  interval  of  three  weeks  (h) — though  in  one  case  a  delay  of  six 
days  was  held  to  be  too  long  (t) ;  or  where  the  man  in  possession, 
having  quitted  the  house  in  which  the  goods  are  impounded  in 
order  to  obtain  refreshment,  finds  on  his  return  the  door  locked 
against  him  by  the  tenant,  and  breaks  it  open  for  the  purpose  of 
re-entering  (A;) ;  or  where  the  person  distraining  has  permitted 
the  goods  of  a  stranger,  who  has  had  no  notice  of  the  distress,  to 
be  taken  off  the  premises  merely  for  a  temporary  purpose,  and 
they  are  subsequently  restored  by  the  voluntary  act  of  the  person 
who  took  them  away  (Z)«  And  the  impounding  continues  not- 
withstanding that  the  man  in  possession  leaves  the  premises  for 
the  night  or  from  Saturday  to  Monday ;  for  indeed,  when  once 
goods  have  been  actually  impounded  on  the  premises  under  the 
Distress  for  Bent  Act,  1787,  it  is  not  necessary  that  anyone  should 
remain  in  possession  of  them  on  the  landlord's  behalf  (m). 

Where  goods  distrained  are  withdrawn  from  the  control  of  the 
distrainor  against  his  will,  a  rescue  or  pound-breach  is  com- 
mitted (n).  But  it  is  no  rescue  to  retake  cattle  which  the  dis- 
trainor has  permitted  to  escape  (o). 

A  statutory  remedy  against  pound-breach  is  provided  by 
2  Will.  &  M.  sess.  1,  c.  6. 

Under  the  fourth  section  of  that  statute,  upon  any  pound-breach 
or  rescue  of  goods  distrained  for  rent,  the  person  grieved  thereby 
may  recover  treble  damages,  and  (a  full  and  reasonable  indemnity 
as  to  all  costs,  charges  and  expenses  incurred  in  and  about  the 
action  (p)),  against  the  offender  or  offenders  in  any  suchrescaeor 
pound-breach,  or  any  or  either  of  them,  or  against  the  owner  of 


(h)  Eldridge  v.  Stacey  (1863),  15 
C.  B.  N.  S.  458,  459  ;  Bagshawes 
(Lim.)  V.  Deacon,  [1898]  2  Q.B.  173. 
See  Smith  v.  Torr  (1862),  3  F.  &  F. 
505. 

(t)  Bus8ell  V.  Bider  (1834),  6 
C.  &  P.  416. 

{k)  Bannister  v.  Hyde  (1860),  2 
E.  &  E.  627. 

(I)  Kerhy  v.  Harding  (1851),  6 
Ex.  234. 

(w)  Jones  V.  Beirstein,  [1899]  1 
Q.  B.  470;  affirmed  in  C.  A.,  [1900] 
1  Q.  B.  100. 

(n)  See  Co.  Litt.  160  b.  As  to 
pound-breach  by  sale  of  goods  imder 


distress,  see /retfa/€  y.  KendaU  (1878), 
40  L.  T.  362;  Beddeli  v.  Stotcey 
(1841),  2  Moo.  &  B.  358;  Tumtry. 
Ford  (1846),  15  M.  &  W.  212,  215. 

(o)  Knowhs  V.  Blake  (1829),  5 
Bing.  499. 

(p)  For  the  treble  costs  given  by 
the  statute,  the  Limitationsof  Action^^ 
and  Oosts  Act,  1842  (5  k  6  Vict 
c.  97),  substitutes  the  woids  pltced 
within  parenthesis  marks  in  the  text 
See  Lawson  v.  Storey  (1694),  1  Li 
Raym.  19.  As  to  the  effect  of  pay- 
ment into  Court  in  this  action,  sw 
Story  V.  Finnis  (1851),  6  Ex.  128. 


S8CT.  I.]  RENT.  295 

the  goods  distrained,  in  case  the  same  be  afterwards  found  to  Iiave 
oome  to  his  use  or  possession  (9). 

An  action  in  which  the  plaintiff  claims  treble  damages  under 
the  above  fourth  section  is  a  penal  action,  and  the  plaintiff 
is,  therefore,  not  entitled  to  discovery  of  documents  (r).  The 
plaintiff  need  not  show  his  right  to  distrain  <g),  and  the  action 
will  lie  without  proof  of  special  damage  (t).  Tender  of  rent  and 
costs  after  the  impounding  is  no  defence  to  the  action  (u). 

The  landlord  may  seize  again  the  rescued  goods  wherever  he 
may  happen  to  find  them,  if  he  can  do  so  without  breach  of  the 
peace,  and  upon  fresh  pursuit  (x).  If  he  abandons  the  distress, 
the  tenant  may  retake  it  without  committing  a  rescue  (y). 

(f)  Beqtjisites  to  Sale  under  Distress. 

Previously  to  the  statute  2  -Will.  &  M.  sess.  1,  c.  5,  goods  seized 
by  way  of  distress  could  only  be  detained  by  the  landlord  as  a 
pledge ;  since  the  statute  they  may  either  be  sold,  or  kept  as 
a  pledge  until  they  are  replevied,  or  the  arrears  of  rent;  with 
expenses  are  paid.  The  statute  does  not  extend  the  common  law 
right  to  seize,  but  merely  adds  a  power  to  sell  that  which  the 
landlord  could  seize  at  common  law  (2^). 

The  first  section  of  the  statute  provides  that  where  any  goods  sale  under 
or  chattels  are  distrained  for  any  rent  due  upon  any  lease  or  \^\ ^^' 
contract,  and  the  tenant  or  owner  of  the  goods  so  distrained  does  s.  i. 
not,  within  five  days  (a)  next  after  such  distress  taken,  and  notice 
thereof  (with  the  cause  of  such  taking)  left  at  the  chief  mansion 
house  or  other  most  notorious  place  on  the  premises  charged 
with  the  rent  distrained  for,  replevy  the  same  with  sufficient 
security,  then,  after  such  distress  and  notice  as  aforesaid,  and 
expiration  of  the  eaid  five  days  (a),  the  person  distraining  may 
cause  the  goods  and  chattels  so  distrained  to  be  appraised  {b)  by 

(j)  Also,  under  6  &  7  Vict.  c.  30,  (x)  Richy,  Woolhy  (1831).  7  Bing. 

6, 1,  persons  guilty  of  pound-breach  651,  per  Tindal,  C.J.,  at  p.  661. 

ne  liable  to  a  fine  of  5/.  on  convic-  (y)  Dod  v.  Monyer  (1705),  6  Mod. 

tion  before  justices.  at  p.  216. 

(r)  Joim    V.     Jones     (1889),     22  (z)  Per   Farwell,    J.,    in     JiHtiah 

Q.  B.D.  425;  though  held  otherwise  Mutosatpe,  <fec.,  Co,  v.  Hcmier,  [1901] 

in  Coitleman  v.  Nicks  (1842),  Car.  &  1  Ch.  at  p.  674. 

H.  266.  (a)  The  time  may  be  extended  to 

(«)  CoUworth  V.  ]ietiso9i  (1697),  1  fifteen  days:  in/ra,  p.  301. 

I^.  Baym.  104.  (h)  Appraisement  is  now  necessary 

{fj  Kemp  V.   Christmas  (1898),  79  only  where  required  by  the  tenant 

L.  T.  233.  or  owner  of  the  goods  in  writing : 

(«)  Firih  V.  Purvis  (1793),  5  T.  B.  iu/ra,  p.  300. 
432. 


L. 


296 


TEKMS   OF   TENANCY. 


[chap.  IV. 


Inventory 
and  notice. 


two  (c)  appraisers,  ''according  to  the  best  of  their  understandings," 
and  after  such  appraisement  may  lawfully  sell  the  goods  and 
chattels  distrained  for  the  best  price  that  can  be  got  for  the  same, 
towards  satisfaction  of  the  rent  for  which  the  said  goods  and 
chattels  are  distrained,  and  of  the  charges  of  such  distress, 
appraisement  and  sale. 

The  statute  is  permissive  and  not  compulsory  (d),  and  no 
action  lies  for  not  selling  {e). 

If  it  is  intended  to  sell  the  goods  distrained,  an  inventory  of 
them  must  be  made,  which  should  express  clearly  and  with 
certainty  what  goods  are  taken,  and  at  the  foot  of  the  inventory 
there  must  follow  the  statutory  notice  of  the  distress  in  writing  (y), 
stating  the  cause  of  taking,  and  also,  if  the  goods  are  distrained 
under  the  Distress  for  Bent  Act,  1737  {g),  the  place  where  they 
are  lodged  or  deposited  (g). 


(c)  The  statute  contained  words 
requiring  the  sheriff  or  under-sheriff 
of  the  county  or  the  constable  of  the 
parish  to  assist  in  the  distress,  and 
to  administer  the  oath  to  the  ap- 
praisers, who  were  required  to  be 
sworn.  These  words  are  repealed, 
and  no  oath  is  now  necessary  for 
the  appraisers :  35  &  36  Yict.  c  92, 
s.  13. 

{(I)  But  as  to  com  and  growing 
crops,  see  Piggott  v.  Birtles  (1836),  1 
M.  &  W.  p.  448. 

(e)  Hudd  V.  Ravmor  (1821),  2 
Br.  &B.  662;  Lear  y. Edmonds  {\f^l1)y 
1  B.  &  A.  157. 

(/)  Wilson  V.  Nightingale  (1846), 
«  Q.  B.  1034. 

(g)  11  Geo.  II.  c.  19,  s.  9.  The 
inventory  and  notice  may  be  in  the 
following  forms : — 

An  inventory  of  the  goods  and 
chattels    distramed    by    [A.   B.,   of 

,  as  bailiff  of  and  for]  E.  F.,  of 

,  this day  of  ,  19 — ,  in 

and    upon    the    house    [farm]    and 
premises  in  the  occupation  of  C.  D., 

situate  at ,  in  the  parish  of , 

in  the  county  of  ,  for  £ , 

being  the  amount  of  [one  half-year's] 
rent  due  to  the  said  E.  F.  in  respect 

of  the  same  premises  on  the  

day  of ,  19 — . 

Goods  in  the  Dwelling-house, 

Kitchen. — One  table  [describe  si  mi' 
larly  the  furniture  seized  in  each 
rovai]. 


Cattle  in  the  Fields, 
Field    called      Thomcroft,  —  One 
white  milch  cow,  one  bay  horse,  six 
Leicester  ewes  [tiescrihe  similarly  thf 
cuttle  seized  in  each  JieUr\, 
Growing  Crops, 
Field  called  ffolnie. — About  three 
acres  of  barley  [tiescribe  similarly  the 
crops  in  each  field"]. 
To  Mr.  C.  D. 

Take  notice  that  I  [as  bailiff  of  and 
for  Mr.  E.  F.,  your  landlord]  have 
this  day  distrained,  on  the  premiBOS 
above  mentioned,  the  goods  and 
chattels  specified  in  the  above  inven- 
tory, for  £ ,  being  the  amount  of 

[one  half-year'sj  rent  due  to  [me,  or 
the  said  E.  F.]  m  respect  of  the  said 

premises,  on  the  day  of  , 

19 — ,  [which  ^oods  are  secured  upon 
the  said  premises,  or,  if  removed^  are 

lodged  or  deposited  at ].    And 

unless  you  pay  the  said  rent,  together 
with  the  cnarges  of  distraining  for 
the  same,  within  five  days  (or  such 
other  number  of  days  not  exceeding 
15  as  you  may  name  in  a  request  in 
writing  in  that  behalf)  from  the 
service  hereof,  the  said  goods  and 
chattels  will  be  sold  according  to  law 
[in  a  distress  of  growing  cro^,  after 
the  word  **  «aw<,"  «ay,  the  said  grow- 
ing crops,  when  ripe,  will  be  cut, 
gathered,  cured  and  laid  up  in  the 
bam  or  other  proper  place  on  the 
said  premises,  and  in  convenient  time 
sold  towards  satisfaction  of  the  said 
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In  one  case  it  was  held,  though  with  reluctance,  that  an 
inventory  specifying  only  one  article,  followed  by  an  **  &c."  and 
the  words  ''  and  any  other  goods  and  effects  that  may  be  found 
in  or  about  the  said  premises  to  pay  the  said  rent  and  expenses 
of  this  distress,"  was  suflScient  to  cover  all  the  goods  on  the 
premises  (h) ;  but  it  is  not  safe  to  leave  the  list  so  indefinite,  and 
words  in  a  notice  purporting  to  cover  all  goods  on  the  premises 
that  might  be  required  to  satisfy  the  rent  and  expenses  were 
held  to  be  too  vague  to  justify  the  sale  of  the  goods  of  a  stranger 
which  had  been  deposited  on  the  premises  (t). 

The  landlord  is  not  bound  by  the  statement  of  the  cause  of  statement  of 
taking  contained  in  the  notice,  since  he  may  distrain  for  one  ^tsSeM. 
cause  and  afterwards,  in  a  replevin  or  other  action,  may  avow  or 
or  justify  for  a  different  cause  (A:).  Thus  if  a  person  having  autho- 
rity to  distrain  for  rent  due  to  another  says  at  the  time  that  he 
is  distraining  for  rent  due  to  himself,  he  may  nevertheless  justify 
as  bailiff  for  the  other  (Z).  It  is  not  necessary  to  specify  in  the 
notice  when  the  rent  for  which  the  distress  is  made  became 
due(m). 

The  want  of  notice  does  not  render  a  distress  invalid,  but  if 
the  person  distraining  proceeds  to  sell  the  goods  distrained  (71), 
he  will  be  liable  to  an  action  for  irregular  distress.  The  omission 
to  state  in  the  notice  that  the  goods  are  impounded  does  not 
make  the  impounding  void  (0). 

The  inventory  and  notice  may  be  served  personally  on  the 
tenant,  notwithstanding  the  direction  of  the  statute  that  they 
shall  be  left  at  the  chief  mansion  house  or  other  most  notorious 
place  on  the  premises  {p). 


rent,  and  of    the  charges  of   such 
digtress  according  to  law]. 
Dated,  &c. 

E.  F. 
[or  A.  B.,  bailiff  of 
the  said  E.  F.]. 
(A)  Wakemctfi  v.  Lindsey  (1850),  14 
Q.  B.  625. 
(0  Ktrhy  V.  Harding  (1851),  6  Ex. 

[k)  Owimet  v.  Fhillips  (1790),  3 
T.  E.  643 ;  Croivther  v.  Ranuhottom 
(1798),  7  T.  R.  654,  658.  Judgment 
in  Ethertwi  v.  Popphwell  (1800),  1 
East,  at  p.  142.  See  Phillips  v. 
WhiUtd  (1860),  2  E.  &  E.  804. 

(0  W(H)tley    V.    Gregcn-y    (1828),   2 


Y.  &  J.  536  ;  Trent  v.  Hunt  (1853),  9 
Ex.  14  ;  though  a  notice  stating  rent 
to  be  due  to  a  person  who  was  clerk 
of  a  corporation  was  insufficient 
where  the  rent  was  due  to  the  cor- 
poration: Strong  v.  Elliott  (Exeter 
County  Court,  Serjeant  Peters- 
dorff,  7  May,  1868,  12  Sol.  Journ. 
651). 

(w)  M0S8  V.  Galliinore  (1779),  1 
Doug.  279. 

(/<)  Trent  v.  Hunt  (1853),  9  Ex.  14. 

(0)  Tennant  v.  Field  (1857),  8  E. 
&  B.  336. 

(/))  Walter  v.  Rnmhall  (1696),  1 
Ld.  Eaym.  53. 
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Tender  of 
rent  and 
expenseH 
before  im- 
pounding. 


Tender  after 
fanpounding. 


After  the  goods  have  been  seized,  but  before  they  are  impoanded, 
the  tenant  may  tender  the  amount  of  rent  actually  due,  and  the 
expenses  of  the  distress,  either  to  the  landlord  {q)  or  his  agent  or 
bailiff  (r)  ;  and  after  such  tender  it  is  illegal  to  proceed  ^ith  the 
distress,  or  to  detain  the  goods  distrained  (s).  A  man  left  by  the 
bailiff  in  possession  has,  however,  no  implied  authority  to  receive 
a  tender  of  the  rent  (t).  In  this  respect  a  subordinate  of  the 
bailiff  differs  from  the  bailiff  himself.  It  would  seem  that  the 
landlord  cannot  withdraw  authority  to  receive  a  tender  from  a 
bailiff  who  conducts  the  distress  without  the  personal  intervention 
of  the  landlord  (u).  A  solicitor  who  gives  an  undertaking  to  paj 
the  rent  to  the  value  of  the  goods  distrained  renders  himself 
personally  liable  (j?). 

Formerly  a  tender  after  goods  had  been  impounded  did  not 
render  the  subsequent  detention  of  them  illegal,  for  then  the 
case  was  put  to  the  trial  of  the  law  to  be  there  determined  {if). 
But  since  the  statute  2  Will.  &  M.  sess.  1,  c.  5,  in  giving  the 
right  of  sale,  at  the  same  time  gave  the  tenant  a  period 
of  five  days'  grace,  it  has  been  held  upon  the  equity  of  the 
statute  that  during  these  five  (z)  days  the  tenant  may  make  a 
tender  of  the  rent  and  expenses,  and  so  stop  the  sale  ;  and  this 
right  is  not  prevented  by  the  impounding  of  the  goods  (a).  Now 
that  the  goods  can  be  impounded  on  the  premises,  the  distraining 
and  the  impounding  are  usually  very  nearly,  if  not  quite, 
concurrent  (h). 

It  appears  that  a  landlord  who,  after  accepting  a  tender,  still 
remains  in  possession  of  the  goods,  is  not  liable  in  trespass  (<*), 
unless  he  actually  interferes  with  them,  as  by  removing  them 
from  the  premises  (d).     But  if  he  refuses  to  deliver  up  the 


(q)  Smith  V.  Goodwin  (1833),  4  B. 
&  Ad.  413. 

(r)  Hatch  V.  Hale  (1850),  15  Q.  B. 
10.  See  Pilkington  v.  Hastings  ( 1601 ) , 
Ci'O.  Eliz.  813;  Brovnie  v.  Potutll 
(1827),  4  Bing.  230. 

(«)  Vertue  v.  Bea^ley  (1831),  1  Moo. 
&  R.  21 ;  Evan$  v.  EllivU  (1836),  5 
A.  &  E.  142 ;  Holland  v.  Bird  (1833), 
10  Bing.  15;  Loring  v.  Warhurtou 
(1858),  E.B.  &E.  507. 

(t)  BouHon  V.  Reynolds  (1859),  2  E. 
&  E.  369. 

(«)  Hatch  V.  HalCy  supra ;  Boulton 
V.  Reynolds^  supra. 

{x)  Burrell  v.  Jones  (1819),  3  B.  & 


A.  47 ;  Cordery  on  Solicitors,  3rd  ed. 
p.  150. 

(y)  Six  Carpenters'  Case  (1611).  8 
Bep.  p.  147.  See  Ladd  v.  Thitmu 
(1840),  12  A.  &  E,  117;  Tewwaw^v. 
tield  (1857),  8  E.  &  B.  336;  Thomt 
V.  Harries  (1840),  1  M.  &  Gr.  695. 

(z)  Now  fifteen ;  infra,  p.  301. 

(«)  Johnson  V.  Upham  (1859),  2  B. 
&  E.  250 ;  overruling  Ellis  v.  Taylor 
(1841),  8  M.  &  W.  415. 

{h)  Johnson  v.  Upham,  supra* 

(c)  West  V.  -tVt66«  (1847),  4  C.  B. 
172. 

(d)  Vertue  v.  Beasley  (1831),  1  Moo. 
&E.  21. 
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goods  to  the  tenant^  he  will  be  liable  in  trover  for  the  con- 
version (e). 

When   a  lodger   has  served  the  declaration  and  inventory  TcDder 
required  by  34  &  35  Vict.  c.  79  (/),  s.  1,  a  tender  by  him  to  the  ^^  ''^^''• 
superior  landlord  or  his  bailiff  of  the  rent  due  to  the  lodger's 
immediate  landlord,   at  any  time  before  the  goods  distrained 
have  been  actually  sold  (g)^  will  render  any  further  proceedings 
in  the  distress  as  to  the  lodger's  goods  illegal  (/i). 

In  the  case  of  a  distress  upon  a  holding  to  which  the  Tender  by 
Agricultural  Holdings  Acts,  1883  and  1900,  apply  (i),  a  tender  a^^^^ttJe. 
by  the  owner  of  the  live  stock  taken  in  by  the  tenant  to  agist,  at 
any  time  before  such  live  stock  is  sold  under  the  distress,  of 
the  price  agreed  to  be  paid  for  the  feeding,  or  of  the  amount 
of  such  price  remaining  unpaid  to  the  tenant,  renders  any 
further  proceedings  in  the  distress,  as  regards  such  live  stock, 

illegal  0'). 
Li  order  to  constitute  a  legal  tender  it  is  necessary  that  the  Tender  must 

Bum  actually  due  for  rent  and  expenses  of  the  distress  should  be  tS^^^^*" 
miconditionally  offered  to  the  landlord  (k),  and  the  tenant  cannot 
require  the  landlord  to  admit  that  no  more  is  due  than  the 
amount  of  the  tender  (Z).  But  the  tenant  need  not  himself 
admit  that  the  sum  tendered  is  due,  and  a  tender  is  good  though 
made  under  protest  (m).  Where  the  tenant  in  making  the  tender 
said, ''  Here  is  your  quarter's  rent,"  it  was  held  that  this  did  not 
require  the  landlord  to  make  any  admission  of  the  amount  due 
as  a  condition  of  receiving  the  money,  and  hence  the  tender  was 
good  (/i). 

hi  the  case  of  growing  crops  a  tender  may,  under  the  Distress  Tender  on 
for  Rent  Act,  1787,  be  made  at  any  time  before  the  crops  are  ^j^^^J^^^ 
cut.    The  ninth  section  of  that  Act  provides  that  if,  after  any  crops, 
distress  for  arrears  of  rent  taken  of  corn,  grass,  hops,  roots,  ii  ^^-  ^* 


(e)  West  Y.  Nihbs  (1847),  4  C.  B. 
172. 

(/)  The  Lodgers*  Gk)od8  Protection 
Act,  1871,  aupra,  p.  268. 

ig)  Ov  before  the  date  at  which 
they  could  be  lawfully  sold :  Sharp 
V.  Foudt  (1884),  12  Q.  B.  D.  386. 

(A)  As  to  the  remedy  of  the  lodger 
agidnst  the  superior  landlord,  see 
iupra,  p.  268. 

(0  See  46  &  47  Vict.  c.  61,  s.  54; 
and,  as  to  these  Acts  generally,  m/ra. 
Chap.  Vn.,  Sect.  4. 


(J)  See  sect.  45  of  the  Agric.  Hold. 
Act,  1883,  9tipra,  pp.  264,  267. 

(k)  See  Finch  v.  Miiler  (18-J8),  5 
C.  B.  428. 

(0  Jimuen  v.  Owen  (1847),  11  Q.  B. 
130. 

{m)  Manning  v.  Lunn  (1845),  2  C. 
&  K.  13.  Cf,  Oreenwdod  v.  Sutcfifcy 
[1892]  1  Ch.  1. 

(n)  Jones  v.  Bridgman  (1879),  39 
L.  T.  500 ;  overruling  M,  of  Hastings 
V.  Thorley  (1838),  8  C.  &  P.  573. 
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fruits,  pulse  or  other  product  which  shall  be  growing,  and  at  any 
On  payment  time  before  the  same  shall  be  ripe  and  cut,  cured  or  gathered, 
ren^nd^costs  ^^®  tenant,  his  executors,  administrators  or  assigns,  shall  pay  or 
before  crops  cause  to  be  paid  to  the  landlord,  or  to  the  steward  or  other  person 
distress  to  usually  employed  to  receive  the  rent  of  such  landlord,  the  whole 
*^®®^-  rent  which  shall  be  then  in  arrear,  together  with  the  full  costs 

and  charges  of  making  such  distress,  then  upon  such  payment 

or  lawful  tender  thereof  actually  made,  whereby  the  end  of  such 

distress  will  be  fully  answered,  the  same  shall  cease,  and  the 

corn,  &c.,  so  distrained  shall  be  delivered  up  to  the  tenant,  his 

executors,  administrators  or  assigns. 

Appraisement       So  much  of  the  statute  2  Will.  &  M.  sess.  1,  c.  5,  as  required 

save^where       appraisement   before  sale  of   the   goods   distrained   has  been 

expressly         repealed  (o),  except  in  cases  where  the  tenant  or  owner  of  the 

goods  and  chattels  by  writing  requires  such  appraisement  to  be 
made,  and  the  landlord,  or  other  person  levying  a  distress,  may, 
except  as  aforesaid,  sell  the  goods  and  chattels  distrained  without 
causing  them  to  be  previously  appraised.  The  costs  and  expenses 
of  appraisement,  when  required  by  the  tenant  or  owner,  are  to 
be  borne  and  paid  by  him. 

Appraisement,  therefore,  now  takes  place  only  when  the 
tenant  or  owner  of  the  chattels  makes  a  requisition  for  it  in 
writing.  The  appraisers  need  not  be  sworn,  but  two  appraisers 
are  necessary,  even  though  the  rent  distrained  for  does  not 
exceed  20/.  (p). 

The  appraisers  must  be  reasonably  competent,  but  need  not 
be  professional  appraisers  {q).  The  landlord  or  his  bailiff  mnst 
not  appraise  the  goods  (r),  and  a  sale  is  irregular  if  an  appraiser 
has  acted  as  an  agent  for  the  landlord  in  the  distress  (s).  The 
appraisement  of  growing  crops  distrained  under  the  Distress  for 
Eent  Act,  1737  (t),  s.  8,  must  not  be  taken  before  the  crops  are 
cut  and  gathered  (u) . 

Having  valued  the  goods,  the  appraisers  usually  indorse  on  a 
copy  of  the  inventory  a  memorandum  of  their  appraisement, 

(o)  Scy   by  the  Law  of  Distress  (r)  Andrewsy.  Busaell {l1H6)jBxiil» 

Amendment  Act,  1888  (51  &  52  Vict.  N.  P.  81  d ;  Westwood  v.  Coinie  (1816), 

c.  21),  8.  5.  1  Stark.  172  ;  Lyon  v.  Weldoii  (1824), 

(p)  Allen  V.  Flicker  (1839),  10  A.  2  Bing.  334. 

&   E.   640:    overruling  Fletcher  v.  («)  ^oc^c  v.  i/t7/«  (1887),  3  T.  L.  fi. 

Saunders  (1834),  1  Moo,  &  Rob.  375;  298. 

c/.  57  Geo.  3,  c.  93,  Schedule.  (t)  11  Geo.  2,  c.  19. 

(q)  Rfjden  v.  Eyton  (1848),  6  C.  B.  (w)  See  supra,  p.  291. 
427. 
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which  must  be  duly  stamped  (x).    The  duty  ou  appraisements  (;/) 
is  as  follows : — 

Where  the  amount  of  the  appraisement  does 

not  exceed  51.    . 
Where  the  amount  of  the  appraisement — 

Exceeds  5^  and  does  not  exceed  102. 


10 

20 

80 

40 

50 

100 

200 

500 


»» 


») 


Ji 


>> 


>» 


l> 


l» 


20 

80 

40 

50 

100 

200 

500 


£    8.    rf, 
0     0     8 


0     0 


0 
0 


1 
1 


0  2 
0  2 
0  5 
0  10 

0  15 

1  0 


6 
0 
6 
0 
6 
0 
0 
0 
0 


(g)  Sale  under  the  Distress. 

Under  the  statute  2  Will.  &  M.  sess.  1,  c.  5,  the  person  dis-  Time  for 
training  must  allow  the  tenant  or  owner  of  the  goods  five  days  ^^P^^^y- 
after  the  distress  is  taken  wherein  he  may  either  tender  the  rent 
and  costs  of  distress  or  replevy  the  goods,  and  on  the  expiration 
of  this  period  he  may  proceed  to  sell  (z).  The  tenant's  right  to 
replevy  continues  up  to  the  time  of  sale,  and  is  not  stopped  by 
removal  or  appraisement  (a).  It  has  been  held  that  the  tenant 
is  entitled  to  five  clear  days — that  is,  five  times  twenty-four 
hours — and  where  the  distress  was  taken  on  Friday  at  2  p.m.  a 
sale  at  11  in  the  morning  of  the  following  Wednesday  was 
wrong  (b).  But  the  correct  mode  of  reckoning  is  to  exclude 
altogether  the  day  of  seizure,  and  then  allow  five  more  clear 
days(c) ;  so  that  in  the  case  just  mentioned  the  sale  should  have 
been  postponed  till  the  Thursday. 

The  sixth  section  of  the  Law  of  Distress  Amendment  Act,  1888,  Extension  to 

fifteen  days. 


(x)  Forvi  of  Ajjpraisemejit  to  he 

indorsed  on  Inventory, 
We,  the  undersigned  G.  H.  and 
J.  £.,  according  to  the  best  of  our 
understandiiigs,  having  viewed  the 
goods  and  chattels  specified  in  the 
within- written  inventory,  do  appraise 

the  same  at  the  sum  of pounds. 

As  witness  our  hands  this  

day  of ,  19—. 

G.  H. 
J.  K. 


(y)  Stamp  Act,  1891  (54  &  55  Vict, 
c.  39),  s.  24;  Schedule. 

(z)  The  county  court  register  should 
be  searched  to  see  that  the  goods  have 
not  been  replevied. 

(a)  Jacob  v.  King  (1814),  5  Taunt. 
451. 

(b)  Harper  v.  Taswell  (1833),  6  C. 
&  P.  166. 

(c)  Robinson  v.  Waddington  (1849), 
13  Q.  B.  753. 
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61  &  52  Vict. 
c.  21,  s.  6. 


Price. 


provides  as  follows  for  the  extension  of  the  period  of  five  days  to 
fifteen  on  the  written  request  of  the  tenant : — 

**  The  period  of  five  days  provided  in  the  said  Act  of  William 
and  Mary,  chapter  five,  within  which  the  tenant  or  owner  of 
goods  and  chattels  distrained  may  replevy  the  same,  shall  be 
extended  to  a  period  of  not  more  than  fifteen  days  if  the  tenant 
or  sach  owner  make  a  request  in  writing  in  that  behalf  to  the 
landlord  or  other  person  levying  the  distress  {d),  and  also  give 
security  for  any  additional  cost  that  may  be  occasioned  by  such 
extension  of  time  :  provided  that  the  landlord  or  person  levying 
the  distress  may,  at  the  written  request,  or  with  the  written 
consent,  of  the  tenant  or  such  owner  as  aforesaid,  sell  the  goods 
and  chattels  distrained,  or  part  of  them,  at  any  time  before  the 
expiration  of  such  extended  period  as  aforesaid." 

If  the  goods  are  not  sold  for  the  best  price,  the  tenant  may 

bring  an  action  against  the  landlord,  and  go  into  evidence  to 

show,  for  instance,  that  they  were  allowed  to  stand  in  the  rain, 

and  were  improperly  lotted  (e) ;  but  goods  sold  at  the  appraised 

Order  of  sale,    value  are  presumed  to  have  been  sold  for  the  best  price  (/).    It 

seems  that  there  is  no  order  required  by  law  to  be  observed  in 
the  sale  of  goods  under  a  distress.  If  the  landlord  distrains, 
among  other  goods,  his  tenant's  cattle  and  beasts  of  the  plough  (p), 
he  is  not  bound  to  sell  the  other  goods  first ;  and  although  it 
turns  out  after  the  sale  (judging  by  the  result)  that  there  would 
have  been  sufficient  to  satisfy  the  rent  and  expenses  withont 
selling  the  cattle,  the  distress  is  not  thereby  proved  to  be  illegal, 
if  there  was  ground  for  supposing,  from  the  appraisement  of 
competent  persons,  made  at  the  time  of  the  seizure,  that,  withont 
taking  the  cattle,  the  amount  of  the  rent  and  expenses  would  not 
be  realized  (/i).     Where  the  goods  of  a  lodger  are  distrained 


(J)  The  following  is  a  form  of 
request : — 

To   Mr.  A.   B.    llancUord  or  person 
levying  the  distress]. 

I  hereby  request  you  to  extend 
the  i)eriod  within  which  I  may 
replevy  the  goods  and  chattels  which 

you  have  distrained  at  tlie Farm, 

in  the  parish  of ,  in  the  county 

of  ,  to  a  period  of   [specify  the 

number  of  days,  not  exceeding  fifteen 
days].  And  I  hereby  give  you 
notice  that  I  propose  as  sureties  for 
any  additional  costs  that  may  be 


occasioned  by  such  extension  of  time 

Mr.  0.  D.,  of ,  in  the  comity  of 

,  farmer,  and  Mr.  E.  F.,  of , 

in  the  county  of ,  gentleman. 

Dated  the day  of ,  19—. 

G.  H.  [tenant  or  ot/rner  of  the 
goods  distrained], 

(e)  Poynter  v.  Buckley  (1833),  o  C.  4 
P.  512. 

(/)  Walter  v.  Bumball  (1696),  1 
Ld.  Eaym.  at  p.  55. 

(g)  See  supra,  p.  267. 

(h)  Jenner    v.    Tolland    (1818),   6 
Pnce,  3. 
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together  with  the  goods  of  the  tenant,  and  are  sold  first,  after 
notice  from  the  lodger,  and  the  tenant's  goods  turn  oat  to  be 
sufficient  to  satisfy  the  rent  and  charges,  the  lodger  is  entitled 
to  sne  for  an  excessive  distress  (/)• 

A  landlord  cannot  impose  on  the  sale  of  goods  under  a  distress  Sale  must 
any  conditions  which  must  necessarily  prevent  the  goods  from  to  condition!^ 
being  sold  at  the  best  price  which  can  be  got  (k).  Hence  a 
landlord  who  has  distrained  hay  and  straw  prohibited  by 
covenant  from  being  carried  off  the  premises  will  render  himself 
liable  to  an  action  for  not  selling  at  the  best  price,  if  he  sells 
such  distress  subject  to  a  condition  that  the  purchaser  shall 
consume  it  on  the  premises,  by  reason  whereof  it  produces  less 
than  the  usual  price  {I) .  The  Sale  of  Farming  Stock  Act,  1816  (m) , 
prohibiting  in  various  cases  the  sale  of  crops  in  any  other  manner 
than  the  tenant  could  have  sold  them,  does  not  apply  to  the  sale 
by  a  landlord  of  a  distress  (n). 

A  licence  is  not  implied  by  law  to  the  purchaser  of  goods  under  Entry  by 
a  distress  to  enter  upon  the  tenant's  premises  and  take  them  P"^^*^®^* 
away,  though  they  may  have  remained  there  with  the  tenant's 
consent  (o).  But  it  has  been  held  that  where  by  the  conditions 
of  sale  of  goods  under  a  distress,  to  which  conditions  the  tenant 
was  a  party,  the  buyer  was  to  be  allowed  to  enter  and  take  the 
goods,  the  tenant  could  not,  after  the  sale,  revoke  the  licence  (p). 

The  fifth  section  of  the  Law  of  Distress  Amendment  Act,  Where  sale 
1888(g),  provides,  that  for  the  purposes  of  sale  the  goods  and  °^**y*^°^    ^• 
chattels  distrained  shall,  at  the  request  in  writing  of  the  tenant 
or  owner  of  such  goods  and  chattels  (r),  be  removed  to  a  public 
auction  room  or  to  some  other  fit  and  proper  place  specified 

(0  Wilkinson  v.  Ibhett  (1860),  2 
F.  &  F.  300 ;  and  as  to  lodgers'  goods, 
see  iupray  p.  268. 

{k)  Hawkins  v.  Walrmd  (1876),  1 
C.  P.  D.  280,  p.  282. 

(l)  Hawkins  v.  Walrond  (1876),  1 
C.  P.  D.  280;  Ridyway  v.  Stafford 
(1851),  6  Ex.  404 ;  Jones  v.  Hamp 
(1840),  cited  in  10  M.  &  W.  710.  See 
Rodtn  V.  Eyton  (1848),  6  C.  B.  427  ; 
Frmhn  v.  Let  (1842),  10  M.  &  W. 
709.  Abbey  v.  Fetch  (1841),  8  M.  & 
W.  419,  contra,  is  overruled. 

(to)  56  Geo.  3,  c.  50 ;  infra,  p.  373. 

(n)  Hawkins  v.  Walrotid,  suirra, 

(o)  Williams  v.  MorHs  (1841),  8 
M.  &  W.  488.  But  a  statutory  right 
exists  under  11  Geo.  2,  c.  19,  s.  10, 


supra,  p.  289. 

(p)  Wood  V.  Marley  {1SS9\  11  A.  & 
E.  34.     But  see  8  M.  &  W.  p.  493. 

(q)  51  &  52  Vict.  c.  21. 

(r)  The  following  is    a    form    of 
request : — 

To  Mr.    A.    B.  [^landlord  or  person 
levyiny  the  distressi, 

I  hereby  request  you  to  remove 
the  goods  and  chattels  distrained  by 

you  at  the Farm,  in  the  parish 

of ,  in  the  county  of ,  to  a 

public  auction  room  [or,  if  desired, 
specify  some  fit  and  proper  place^  for 
the  purposes  of  sale. 

Dated  the day  of ,  19 — . 

C.  D.  [tefiant  or  owner  of  the 
goods  distrained."} 
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Stat.  2  WiU. 

k.  M.  8688.  1, 

c.  5,  8.  2. 

Cora,  &c.,  not 
to  be  removed. 

Property  in 

goods 

distrained. 


To  whom  sale 
jnay  be  made. 


in  such  request,  and  be  there  sold.  The  costs  and  expenses 
attending  any  such  removal,  and  any  damage  to  the  goods  and 
chattels  arising  therefrom,  are  to  be  borne  and  paid  by  the  person 
requesting  the  removal. 

Subject  to  the  above  enactment,  the  sale  may,  in  general, 
be  made  either  upon  the  demised  premises,  if  the  goods  are 
impounded  there,  or  at  any  other  place.  But  corn,  grain  or 
hay  (s)  must  not  be  **  removed  by  the  person  or  persons  dis- 
training, to  the  damage  of  the  owner  thereof,  out  of  the  place 
where  the  same  shall  be  found  and  seized,  but  be  kept  there,  as 
impounded,  until  the  same  shall  be  replevied  or  sold." 

Until  the  goods  distrained  are  sold,  the  property  in  them 
remains  in  the  tenant  (^),  subject  to  the  right  of  the  landlord  (o 
detain  or  sell  them.  It  has  been  said  that  the  person  distraining 
does  not  acquire  even  the  possession  of  the  cattle  or  things  dis- 
trained, since  they  are  in  the  custody  of  the  law  (?0.  But  though 
this  may  be  doubted,  the  right  of  possession  according  to  the 
ordinary  rule  attaches  to  the  right  of  property,  and  if  the  land- 
lord loses  control  of  the  goods  and  does  not  forthwith  recaptore 
them,  the  real  owner  may  maintain  trover  for  them  (.r). 

Where  the  goods  distrained  are  of  small  value,  the  appraisers 
sometimes  take  them  at  their  own  valuation,  a  receipt  written  at 
the  foot  of  the  inventory  being  considered  a  suflScient  discharge(^). 
But  this  practice  is  so  obviously  unjust  to  the  tenant  that  it 
should  not  be  adopted  in  any  case  where  the  goods  can  be  pro- 
fitably disposed  of  by  public  auction.  The  landlord  is  not 
entitled  to  take  the  goods  at  the  appraised  value.  If  he  does, 
the  transaction  will  not  be  considered  as  a  sale,  and  the  pro- 
perty in  the  goods  will  not  be  divested  from  the  tenant  or  o>vner; 
unless,  indeed,  they  belong  to  the  tenant,  and  are  so  taken  with 
his  consent  (z).  Further,  the  sale  of  distrained  goods  under  the 
statute  2  Will.  &  M.  sess.  1,  c.  5,  must  be  a  sale  to  a  third 
person ;  and  a  sale  to  the  landlord,  or  to  an  agent  for  him,  is 
really  no  sale  at  all,  and  does  not  pass  the  property  (a). 


(«)  See  supra,  p.  291. 

(0  Khiy  V.  England  (1864),  4  B.  & 
S.  782;  Turner  v.  Ford  (1846),  15 
M.  &  W.  212;  Iredale  v.  Kendall 
(1878),  40  L.  T.  362.  See  Moore  v. 
I'yrke  (1809),  11  East,  52. 

(u)  It.  V.  Cotton  (1751),  Parker,  at 
p.  121. 

(x)  Turner  v.  Ford  (1846),  15  M.  & 


W.  212. 

(y)  Of.  Bullen  on  Distress,  2iided. 
193. 

(z)  King  v.  England  (1864),  4  B.4 
S.  782,  786. 

(a)  Moore,  Nettle/old  d:  Co.  v. 
Singer  Manufacturing  Co.,  [1903]  2 
K.  B.  168,  169;  affirmed  [19(M]  1 
K  B.  820. 
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The  sale  cannot  be  made  before  the  expiration  of  five  clear  When  sale 
days  of  the  seizure,  or  of  the  extended  period  of  fifteen  days  ™*^     "    ^" 
under  sect.  6  of  the  Law  of  Distress  Amendment  Act,  1888  (&). 
If  it  is  made  before  the  expiration  of  whichever  period  is  applic- 
able, and  actual  damage  is  thereby  occasioned  to  the  tenant,  he 
may  maintain  an  action  against  the  landlord  (c) :  but  the  tenant 
is  not  entitled  to  a  verdict  unless  he  proves  actual  damage  (c).   It 
is  lawful  for  the  landlord,  and  those  acting  under  him,  to  remain 
more  than  the  five  days  or  fifteen  days  on  the  premises  for  the 
purpose  of  selling  the  goods  distrained  (d).    If,  however,  the  sale  is 
not  made,  or  the  goods  are  not  removed  from  the  premises,  within 
a  reasonable  time  (c2),  after  the  expiration  of  the  five  or  fifteen 
days,  the  landlord  will  be  liable  to  an  action  of  trespass  by  the 
tenant  («),  at  any  rate,  if  he  removes  the  goods  after  that  time  (/). 
It  must  be  left  to  the  jury  to  say  what  is  a  reasonable  time ;  in 
one  case,  where  the  distress  was  made  on  April  14th,  and  the 
Bale  on  April  27th,  the  jury  found  that  the  sale  was  made  within 
a  reasonable  time  (t2).     A   lodger  may  maintain   this  action 
against  the  superior  landlord  (g). 

The  sale  is  often  postponed  at  the  request  of  the  tenant  (/i),  Postponement 
from  whom  the  landlord  should  invariably  obtain  a  written  con-  ^^  ^^' 
sent  to  his  remaining  on  the  premises  (i).  But  a  payment  of 
broker's  charges  to  postpone  the  sale  is  not  voluntary,  and, 
if  they  are  irregular,  an  action  will  lie  to  recover  the  amount  (/c). 
The  tenant  does  not  by  making  an  arrangement  as  to  the  sale 
waive  his  right  of  action   for  an  excessive  distress  (Z).      An 


(6)  fiupra^  p.  301. 

(c)  Zmccm  v.  Tarleton  (1858),  3  H.  & 
N.  116;  Rodgera  v.  Parker  (1856), 
18C.  B.  112;  infra,  ^,  316. 

(d)  Pitt  V.  Shew  (1821),  4  B.  &  A. 
208. 

(f)  Griffin  V.  Scott  (1727),  2  Ld. 
Rayxn.  1424. 

(/)  Winterhoume  v.  Morgan  (1809), 
11  East  395. 

{if)  Sharp  V.  FowJe  (1884),  12 
Q.  B.  D.  385. 

(A)  See  Harrison  v.  Barry  (1819), 
7  Price.  690  ;  Fisher  v.  Ahjar  (1826), 
2  C.  &  P.  374. 

(t)  Form  of  Consent, 
To  [Mr.  A.  B.,  baUifP  of]  Mr.  E.  F. 

I  hereby  consent  that  you  shall 
Temain  in  possession  of  the  goods  and 
chattels  which  you  have  distrained 

L.T. 


for  rent  upon  the  premises  in  my 
occupation,  and  shall  keep  the  said 
goods  and  chattels  in  the  place  where 
they  are  now  impounded  for  the  space 

of  days  from  the  date  hereof, 

in  order  to  enable  me  to  discharge 
the  said  rent  and  costs  of  the  distress. 
And  I  hereby  agree  that  the  expenses 
of  keeping  possession  of  the  said 
goods  and  chattels  for  the  space 
aforesaid  shall  be  deemed  to  be  part 
of  the  charges  of  the  said  distress, 
and  shall  be  recoverable  as  such. 

Witness  my  hand  this  day 

of ,  19—. 

CD. 

(Ar)  nUls  V.  Street  (1828),  5  Bing. 
37. 

(/)   Willoftghhij  y.  Backhouse  (\S2^), 
2  B.  &  C.  821. 
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undertaking  for  the  continuance  of  the  distress  if  the  landlord  con- 
sents not  to  sell  does  not  require  a  stamp  (m).  The  request  of  the 
tenant  will  justify  the  landlord  in  detaining  the  goods  of  a  lodger 
upon  the  premises  beyond  the  proper  time  of  selling,  if  he  did 
not  know  which  were  the  goods  of  the  lodger,  and  which  were 
those  of  the  tenant  (n). 
GrowiDg  Standing  corn  and  growing  crops  cannot  legally  be  sold  until 

crops.  ^j^^y  ^^^  ^£p^  ^^j^  ^^j  until  they  are  ripe  the  tenant  may  tender  the 

rent.  And  though  they  are  meant  to  be  included  in  a  sale,  there 
is  in  fact  no  sale,  and,  so  far  as  this  goes,  no  cause  of  action  (p). 
Hence,  if  no  damage  has  been  sustained  by  the  premature  sale, 
the  tenant  cannot  recover  even  nominal  damages  (g). 
Surplus  Under  the  statute  2  Will.  &  M.  sess.  1,  c.  5,  s.  2,  the  surplus 

^le.     ^  ^       proceeds  of  sale,  if  any — that  is,  what  remained  after  payment 

of  the  rent  and  the  reasonable  charges  of  the  distress  (r) — were 
to  be  left  in  the  hands  of  the  sheriff,  under-sheriff,  or  constable 
assisting  at  the  sale,  for  the  owner's  use.  If  the  surplus  was 
not  left  in  the  hands  of  the  officer,  the  remedy  of  the  tenant  was 
not  for  money  had  and  received,  but  by  an  action  on  the  case  for 
not  dealing  with  the  surplus  according  to  the  statute  (<).  Now 
that  the  assistance  of  the  above  officers  is  no  longer  necessary  (Ot 
the  proper  course  is  for  the  distrainor  to  pay  the  surplus  pro- 
ceeds to  the  tenant  direct.  If  the  goods  have  been  removed,  any 
surplus  unsold  should  be  returned  to  the  premises  from  which 
they  were  taken  (u). 

A  sham  distress  to  defraud  an  execution  creditor  is  good  as 
between  landlord  and  tenant,  and  the  tenant  cannot  recover  the 
proceeds  of  sale  (x). 

(h)  Costs  of  Distress. 

Fees  under  By  57  Goo.  8,  c.  93  (y),  s.  1,  the  costs  of  distresses  under  2W. 

Distr^for      y^^^e  limited  to  the  scale  contained  in  the  schedule  to  that  Act: 

Rent  Rules, 
1888. 

(m)  Fishwick  v.  Milnes  (1850),  4  in  Rodgers  v.  Parker, 

Ex.  825.  (r)  Lycm  v.  TwnkieB  (1836),  1  M.* 

(it)  Fisher  v.  Algar  (1826),  2  C.  &  W.  603. 

P.  374.  (a)  Yates  v.  Eastwood  (ISolh  6  Ex. 

(o)  11  Geo.  2,  c.  19,  8.  8;  supraf  805. 

p.  291.  (0  Supra,  p.  296.  note  (c). 

(p)  Owen  V.  Legh  (1820),  3  B.  &  A.  (i/)  Evans  v.  WHght  (1857),  2  H.  4 

470.  N  527. 

(7)  Bodgers  v.   Parker  (1856),    18  \x)  Simsy.  Tm/*  (1834),  6  G.  &  P- 

C.  B.  1 12.    See  Proudhve  v.  Twendow  207. 

(1833),  1  Ci-.  &  M.  326,  as  exDlaine4  (y)  The  Distress  (Costs)  Act,  18K. 
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and  by  sect.  2,  in  the  case  of  excessive  charges  being  made,  the 
party  aggrieved  could  obtain  from  a  justice  of  the  peace  an  order 
for  payment  of  treble  the  amount  of  the  moneys  unlawfully  taken, 
together  with  full  costs.  These  enactments,  though  not  repealed, 
are  practically  superseded  by  the  table  of  fees,  charges,  and 
expenses  appended  to  the  Distress  for  Bent  Bules,  1888  (2:). 
Every  bailiff  levying  a  distress  is  bound,  on  the  request  of  the 
tenant,  to  produce  to  him  his  certificate  and  a  copy  of  his 
charges.  A  landlord  who  does  not  personally  interfere  in  the 
distress  is  not  liable  for  a  breach  of  this  requirement  (a).  The 
charge  authorized  by  1  &  2  Ph.  &  M.  c.  12,  s.  2,  for  keeping  the 
chattels  distrained  in  a  public  pound  (6),  could  not  now,  it  seems, 
be  added  to  the  charges  in  the  table. 


(t)  Bemedies  fob  Illegal  Distresses. 

A  distress  is  illegal  in  the  following  cases  : — Where  no  rent  instances  of 
for  which  a  distress  can  be  made  is  due  and  in  arrear  {c) ;  where  ais^^. 
no  tenancy  exists  between  the  owner  of  the  goods  and  the  person 
distraining  (d)  ;  where  a  valid  tender  of  the  rent  due  has  been 
made  before  seizure  (e) ;  where  the  distress  is  made  before  sun- 
rise or  after  sunset  (/) ;  where  an  unlawful  entry  is  made  (g) ; 
where  goods  are  seized  which  are  privileged  from  distress  (/t),  or 
which  are  not  upon  the  demised  premises  (i) ;  where  a  second 
distress  is  vexatiously  made  for  rent  previously  distrained  for  (k). 
The  remedies  for  an  illegal  distress  are  by  (1)  rescue ;  (2)  replevin  ; 
and  (3)  action. 


(z)  The  percentage  "for  levying 
distress"  goes  to  the  bailiff :  Phiuipps 
V.  Bee$  (1889),  24  Q.  B.  D.  17.  The 
charge  for  '*  man  in  possession  "  can 
only  be  made  where  the  actual  pos- 
session continues;  it  is  not  justified 
by  "  walking  possession  "  :  Lumsden 
V.  Burnett,  [1898]  2  Q.  B.  177; 
Duncfimbe  v.  Hicks  (referred  to,  42 
Sol.  Joum.  p.  393).  It  is  improper 
to  incur  the  expense  of  a  man  in 
possession  where  growing  crops  are 
concerned ;  it  is  sufficient  to  put  up 
a  public  notice :  Ex  parte  Arniaon 
(1868),  L.  R.  3  Ex.  56.  If  the  rent 
is  paid  and  the  landlord  withdi'aws, 
the  ImUiff  cannot  sell  to  raise  money 
for  his  fees :  Harding  v.  Hall  (1866), 
14  L.  T.  410. 

(«)  See  Hart  v.   Leach   (1836),    1 


M.  &  W.  560,  decided  on  57  Geo.  3, 
c.  93. 

{h)  See  Child  v.  Chamberlain 
(1834),  5  B.  &  Ad.  p.  1051. 

(c)  See  Lockier  v.  Pater  son  (1844), 
1  C.  &  K.  271 ;  supra,  pp.  247,  249; 
infra,  p.  313. 

(rf)  Supra,  p.  250.  See  Yates  v. 
Tearle  (1844),  6  Q.  B.  282. 

(e)  Supra,  p.  283.  A  tender  of 
rent  and  expenses  after  seizure, 
but  before  impounding,  renders  the 
subsequent  detention  of  the  goods 
illegal :  supra,  p.  298. 

(?)  Suitra,  p.  277. 

Q)  Attack  V.  Bramwell  (1863),  3 
B.  &  S.  520;  snpra,^^.  283. 

{h)  Supra,  pp.  257—266. 

(t)  Supra,  p.  270. 

(k)  Supra,  p.  288. 
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Bescne. 


Rescue. 

In  the  above  cases  the  tenant  may  lawfully  rescue  the  goods, 
or  take  them  out  of  the  hands  of  the  person  distraining,  at  anv  '^ 
time  before  they  are  impounded  (2),  provided  this  can  be  done*/ 
without  occasioning  a  breach  of  the  peace. 


Beplevin. 


For  replevin 
distreBS  must 
be  wroDgfal. 


Replevin, 

The  tenant  may  obtain  restitution  of  goods  wrongfully  taken 
out  of  his  possession  under  an  illegal  distress  by  suing  oat  a 
replevin,  which  he  may  do  at  any  time  before  the  goods  distrained 
are  sold,  although  they  may  have  been  removed  from  the  demised 
premises  or  appraised  {m) ;  and  replevin  also  lies  for  detaining 
the  goods  after  tender  and  before  impounding  (n). 

Beplevin  is  a  procedure  in  which  the  owner  of  the  goods  upon 
application,  formerly  to  the  sheriff,  and  now  to  the  bailiff  of  the 
county  court  in  the  district  of  which  the  distress  was  taken,  and 
upon  finding  sufficient  security  for  the  alleged  rent  and  the  costs, 
obtains  redelivery  of  the  goods,  and  then  tries  the  right  of  the 
landlord  to  distrain  in  an  action  (o).  The  term  ^' replevin ''is 
applied  both  to  the  redelivery  of  the  goods  and  to  the  action  in 
which  the  right  is  tried. 

The  procedure  is  applicable  only  when  the  distress  is  altogether 
wrongful,  as  where  no  rent  whatever  is  due,  or  where  all  arrears 
had  been  sufficiently  tendered  beforehand.  If  anything  is  in 
arrear,  so  that  the  distress  is  not  wholly  tortious,  and  the  injury 
is  an  excessive  seizure  or  some  irregularity  in  the  distress,  the 
remedy  is  by  an  action  and  not  by  replevin  (j>).  Moreover, 
replevin  lies  only  for  what  may  by  law  be  distrained  (9),  and  it 
is  not  applicable,  therefore,  to  cases  where  fixtures,  deeds,  or 
animals /<?rr«  natiiree  are  distrained  (r).     To  prevent  a  sale  of  goods 


(/)  Per  Bramwell,  B.  (1859),  in 
Keen  v.  Priest^  4  H.  &  N.  at  p.  240. 
See  Co.  Litt.  160  b;  BeviVa  Case 
(1583),  4  Eep.  p.  11  b;  Cotaivorthy. 
JktUson  (1697),  1  Ld.  Eaym.  104. 

(?n)  Jacob  v.  King  (1814),  5  Taunt. 
451. 

(70  Evana  v.  Elliott  (1836),  5 
A.  &  E.  142. 

(<>)  See  BuUen  on  Distress,  2nd  ed., 
p.  277;  Co.  Litt.  145  b;  and  as  to 


nature  of  replevin,  see  judgment  of 
Coleridge,  o.,  in  Mennie  v.  Bloltf 
(1856),  6  E.  &  B.  842 ;  and  of  Bovill 
C.J.,  in  Qihhs  V.  Crnaahank  (1873), 
L.  R.  8  C.  P.  454. 

(;>)  BuUen  on  Distress,  2nd  ed., 
p.  278. 

(q)  Bac.  Abr.  "Replevin"  (F.V 
(r)  Nihlet  v.  Smith  (1792),  4  T.  R. 
594;    Darby    v.    HarHa  (1841),    10 
L.  J.  Q.  B.  at  p.  295. 
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under  a  distress  the  notice  of  replevin  should  be  regular  and  be 
properly  served  («). 

Replevin  is  a  personal  action  (t),  founded  upon  the  right  of  Action  of 
property.  It  has  been  said  that  a  possessory  right  in  the  plain-  *'®P'®^'*- 
tiff  will  not  support  the  action  (t^).  But  special  property,  such  as 
that  of  a  bailee,  is  sufficient  (x),  and  either  the  bailor  or  the  bailee 
may  sue  (:r).  Since  replevin  affirms  the  right  of  property,  it  may 
be  brought  by  the  executors  of  the  tenant  on  whose  goods  the 
distress  was  made  (^).  Apparently  the  plaintiff  cannot  put  in 
issue  both  the  fact  of  the  tenancy  and  of  rent  being  in  arrear, 
and  the  authority  of  the  actual  distrainor  to  distrain  as  bailiff  (z). 
A  plea  of  a  former  distress  for  the  same  rent  without  adding  that 
the  rent  was  satisfied,  is  bad  (a). 

If  the  chattels  distrained  have  been  delivered  to  the  plaintiff  Damages, 
on  the  replevin,  as  is  the  usual  practice,  the  damages  recoverable 
bj  him  are  generally  confined  to  the  expenses  of  the  replevin 
bond  {b).  But,  in  addition,  the  plaintiff  is  entitled  to  recover  any 
special  damage  which  he  has  suffered  in  consequence  of  the 
wrongful  taking  (c),  including  damages  for  annoyance  and  injury 
to  credit  (({);  and  after  judgment  in  replevin,  whether  special 
damage  is  recovered  or  no,  he  is  precluded  from  bringing  an 
action  of  trespass  to  the  goods,  though  not  from  bringing  an 
action  for  trespass  to  the  land(e). 

Formerly,  as  already  observed,  the  security  was  given  to  the  Proceedings 
sheriff,  but  now  the  powers  and  responsibilities  of  the  sheriff  with  ^^  replevin 
respect  to  replevin  bonds  and  replevins  have  been  abolished  (/ 
and  the  procedure  is  regulated  by  the  County  Courts  Act,  1888  {g). 
Under  sect.  184  the  registrar  of  the  county  court  of  the  district 
in  which  the  goods  subject  to  replevin  are  taken  is  empowered  to 


(«}  See  Cuckson  v.  Wi7iter  (1828),  2 
M.  i,  Ry.  313. 

(t)  Eiiton  V.  Southby  (1738),  Willes, 
p.  134. 

(u)  TtmpleTnan  v.  Case  (1712),  10 
Mod.  24. 

(x)  Bac.  Abr.  "  Eeplevin"  (F.). 

(y)  Aruudell  v.  Trevill  (1662),  1 
Sid.  81. 

(2)  Trent  v.  Hunt  (1853),  9  Ex. 
14. 

(«)  Hufld  V.  Baveitor  (1821),  2 
Br.  &  B.  662 ;  su^a,  p.  289. 

(/')  EoBcoe's  Nisi  Prius  Evidence, 
17th  ed.  1076. 


(o)  Gibha  v.  Cruikahank  (1873), 
L.  R  8  0.  P.  454. 

{(£)  Smith  V.  Enrujht,  [1893]  63 
L.  J.  Q.  B.  220. 

(c)  Gxbbs  V.  Oruikahanky  supra, 
Cf.  Phillips  V.  Brrryman  (1783),  3 
Dougl.  286 ;  1  Selw.  N.  P.  679.  See 
Fease  v.  Chaytor  (1861),  1  B.  &  S. 
658 ;  3  B.  &  S.  620. 

(/)  See  11  Geo.  2,  c  19,  8.  23. 
As  to  the  old  proceedings  in  replevin, 
see  BuUen  on  Distress,  1st  ed., 
pp.  245—249. 

(g)  51  &  52  Vict  c.  43. 
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approve  replevin  bonds,  and  to  grant  replevin  on  proper  security 
being  given. 

If  the  replevisor  wishes  to  commence  proceedings  in  the  High 
Court,  the  condition  of  the  bond  (h)  is  that  he  shall  commence  an 
action  of  replevin  against  the  seizor  within  one  week  from  the 
date  of  the  bond,  and  prosecute  the  same  *'  with  effect  and  without 
delay,"  and,  unless  judgment  be  obtained  by  default,  shall  prove 
before  the  High  Court  that  he  had  good  ground  for  believing 
either  that  the  title  to  some  corporeal  or  incorporeal  heredita- 
ment, the  rent  or  value  of  which  exceeded  20Z.  a  year,  or  to  some 
toll,  market,  fair,  or  franchise,  was  in  question,  or  that  the  rent 
or  the  value  of  the  goods  seized  exceeded  201.,  and  that  he  will 
return  the  goods,  if  a  return  is  adjudged  (i). 

If  the  replevisor  wishes  to  commence  proceedings  in  the  county 
court,  the  condition  of  the  bond  is  that  he  shall  commence  an 
action  of  replevin  in  the  county  court  within  one  month,  and 
prosecute  the  action  *'  with  effect  and  without  delay,"  and  also 
make  return  of  the  goods,  if  a  return  is  adjudged  (k).  The  county 
court  can  try  replevin  though  title  is  in  question  (Q. 

The  bond  may  be  secured  by  sureties  or  by  deposit  in  Court  (m). 
The  amount  must  be  sufficient  to  cover  the  alleged  rent  and  the 
probable  costs  in  the  High  Court  or  the  county  court,  as  the 
case  may  be  (n).  The  amount  recoverable  on  the  bond  is  the 
rent  in  arrear  at  the  time  of  distress  and  costs  (o) ;  but  in  any 
case  not  exceeding  the  penalty  in  the  bond  and  costs  (p).  A 
distress  on  the  same  goods  for  subsequent  rent  does  not  discharge 
the  sureties  (q). 

The  action  is  not. prosecuted  with  effect  unless  the  party  on 
whose  behalf  the  security  is  given  is  successful  (r) ;  or,  as  it  has 
been  more  cautiously  put,  carries  it  to  a  not  unsuccessful  termi- 
nation (a).     But  if  the  action  is  stopped  by  the  death  of  the 


(h)  For  form  of  bond,  see  Form 
287  in  the  Appendix  to  the  Coimty 
Court  Eules,  1903.  A  marginal  note 
to  Form  287  states  that  "  this  bond 
does  not  require  a  stamp." 

(t)  County  Courts  Act,  1888,  s.  135. 

(A;)  See  County  Courts  Act,  1888, 
8.  136,  and  Form  288  in  the  above 
mentioned  Appendix. 

(0  Heg.  V.  Haines  (1853),  1  E.  &  B. 
855;  F&rdham  v.  Akers  (1863),  4 
B.  &  S.  578. 

(w)  Sects.  108,  109. 

(n)  Sects.  135,  136. 


(o)  Ward  V.  Hetilfy  (1825).  I 
Y.  &  J.  285. 

(p)  Hefford  v.  Alger  (1808),  1 
Taunt.  218;  Branscombe  v.  Scar- 
browjh  (1844),  6  a  B.  13.  See  Dis 
V.  OrooTi},  (1880),  5  Ex.  D.  91, 

(q)  Hefford  v.  Alger,  supra, 

(r)  Morgan  v.  GriJUh  (1741),  T 
Mod.  380 ;  Perreau  v.  Bevan  (1826^ 
5  B.  &  C.  284 ;  Tunnicliffe  v.  WUnui 
(1848),  2  C.  &  K  626. 

(«)  Jackson  v.  Hanson  (1841),  8 
M.  &  W.  477. 
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plaintiff,  it  is  enough  that  it  has  till  then  been  carried  regularly 
forward  (t).  The  condition  that  the  action  shall  be  prosecuted 
without  delay  (u)  may  be  broken  by  a  delay  which  does  not  exceed 
the  time  allowed  by  the  ordinary  practice  of  the  Court,  if  the 
defendant  is  thereby  unduly  prejudiced  (x) ;  but  the  plaintiff  is 
not  responsible  for  delay  occasioned  by  the  default  of  the  officers 
of  the  Court  (y).  A  plaintiff  who  does  not  use  due  diligence  in 
prosecuting  the  action  commits  a  breach  of  the  condition  even 
though  the  action  is  not  determined  (z).  The  bond  may  be 
enforced  although  the  statutory  preliminaries  have  not  been 
strictly  complied  with  (a). 

Where  a  person  proposes  to  give  a  bond  by  way  of  security  he  Sureties, 
must  serve,  by  post  or  otherwise,  on  the  opposite  party,  and  upon 
the  registrar  at  his  office,  notice  of  the  proposed  sureties  according 
to  the  prescribed  form,  and  the  registrar  forthwith  gives  notice 
to  both  parties  of  the  date  on  which  he  proposes  that  the  bond 
shall  be  executed.  He  states  in  the  notice  (b)  to  the  obligee  that 
any  valid  objection  which  he  has  to  make  to  the  sureties  or  either 
of  them  must  be  made  on  such  date  (o).  The  sureties  must  make 
an  affidavit  of  their  sufficiency  according  to  the  prescribed  form, 
unless  the  opposite  party  dispenses  with  such  affidavit  {d).  Thus 
the  onus  of  objecting  to  the  sureties  is  thrown  upon  the  obligee, 
and  in  any  case  the  registrar's  duty  is  only  to  judge  of  their 
sufficiency  (e)  on  the  materials  before  him.  It  has  been  held  that 
he  cannot  refuse  to  receive  a  bond  on  the  ground  that  the  party 
is  by  law  incapable  of  executing  a  valid  bond  (/). 

Security  having  been  duly  given,  the  registrar  will  issue  his  Warrant  to 
warrant  (g)  to  the  bailiff  directing  him  to  replevy  and  deliver  the  ^^  ^^^ 


(0  Morris  v.  Matthetua  (1841),  2 
Q.  B.  293. 

(u)  SSee  Ax/ord  v.  Perrett  (1828),  4 
Bing.  oSa 

(ac)  Oeiit  V.  Cutt8  (1847),  11  Q.  B. 
288. 

(«)  Harrison  v.  Wardle  (1833),  5 
B.  &  Ad.  146. 

(z)  Harrison  v.  Wardle,  supra.  As 
to  pleading  compliance  with  the 
bond,  see  Brackenhury  v.  Pell  (1810), 
12  East,  585. 

(a)  Stans/eld  v.  Hellawell  (1852),  7 
Ex.  373. 

(ft)  See  foi-m  of  notice.  Form  286 
in  Appendix  to  County  Court  Itules, 
1903. 


(c)  Coimty  Court  Rules,  19.)3, 
Ord.  29,  r.  I. 

{d)  lb.,  r.  2. 

{e)  Under  the  former  practice  the 
sheriff  did  not  warrant  the  sufficiency 
of  the  sureties:  Hindle  v.  Blades 
(1813),  5  Taunt.  225 ;  it  was  enough 
that  they  were  apparently  responsible: 
Hindle,  v.  Blaties,  supra;  Hcott  v. 
Waithman  (1822),  3  Stark.  168.  See 
Jefferyv.  BastardllSSe),  4  A.  &  E.  823 ; 
Plumer  v.  Brisco  (1847),  11  Q.  B.  46. 

(/)  Youjuj  V.  BrompUm  Watertvorks 
Co,  (1861),  1  B.  &  S.  675. 

(y)  For  form  of  warrant,  see  Form 
289  in  Appendix  to  County  Court 
Eules,  1903. 
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goods  and  chattels  to  the  replevisor,  and  the  bailiff  will  exeeate 
such  warrant  accordingly,  and  make  a  return  to  that  effect.  After 
goods  taken  in  distress  for  rent  have  been  replevied,  the  person 
distraining  has  no  lien  on  them  at  law  or  in  equity,  but  is  left  to 
his  remedy  on  the  replevin  bond  (h). 

An  action  of  replevin  brought  in  the  county  court  can  be 
removed  into  the  High  Court  by  writ  of  certiorari  (i),  if  the 
defendant  applies  to  the  High  Court  or  to  a  Judge  thereof  for 
such  writ,  and  shall  give  security,  to  be  approved  of  by  a  Master 
of  the  Supreme  Court,  for  such  amount,  not  exceeding  15(M.,  as 
such  Master  shall  think  fit,  conditioned  to  defend  such  action 
with  effect  {k),  and,  unless  the  replevisor  shall  discontinue  or 
shall  not  prosecute  the  action,  or  shall  become  nonsuit  therein, 
to  prove  before  the  High  Court  that  the  defendant  had  good 
grounds  for  believing,  either  that  the  title  to  some  corporeal  or 
incorporeal  hereditament,  the  rent  or  value  of  which  exceeded 
202.  by  the  year,  or  to  some  toll,  market,  fair,  or  franchise,  was 
in  question,  or  that  the  rent  in  respect  of  which  the  distress  shall 
have  been  taken,  or  the  value  of  the  goods  seized,  exceeded  202. 

Any  party  to  an  action  of  replevin  in  the  county  court  has  the 
ordinary  right  to  appeal  to  the  High  Court  upon  a  point  of  law, 
or  upon  the  admission  or  rejection  of  any  evidence,  provided  that 
where  the  amount  of  rent  or  the  value  of  the  goods  seized  does 
not  exceed  20Z.,  there  is  no  appeal  unless  the  Judge  of  the  county 
court  shall  think  it  reasonable  that  such  appeal  should  be  allowed, 
and  shall  grant  leave  to  appeal  (Z).  Where  the  right  of  appeal  is 
disputed  on  the  ground  that  the  goods  do  not  exceed  201.  in 
value,  there  should  be  an  appraisement  with  an  affidavit  of 
value  (77i). 

In  replevin,  where  the  verdict  is  for  the  plaintiff,  the  Court 
will  not  grant  a  new  trial  even  on  payment  of  costs  without  veij 
clear  grounds ;  for  the  landlord  has  other  remedies  for  his  rent, 
and  a  new  trial  would  renew  the  liability  of  the  sureties  and 
make  the  plaintiff  incur  the  risk  of  double  costs  (n).     Bat  a 


(/t)  Bradyll  v.  Ball  (1784),  1  Bro. 
C.  C.  427. 

(i)  Application  should  be  made  to 
a  Judge  at  chambers.  See  the  Yearly 
County  Court  Practice,  note  to  s.  126 
of  Act  of  1888. 

(k)  As  under  sect.  135,  this  con- 
dition  is    not    fulfilled    unless    the 


defendant  succeeds:  Tummont  t. 
Oi^/f  (1856),  6E.&B.d71. 

(/)  County  Courts  Act,  1888.  a  1». 

(m)  Smith  v.  Euright  (1893),  63 
L.  J.  Q.  B.  220,  per  Wright,  J. 

(n)  Parry  v.  Duncan  (1831),  7 
Bing.  243. 
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Dew  trial  is  not  refased  merely  on  the  ground  that  the  sum 
recovered  is  under  201.  (o). 


Action  for  Illegal  Distress. 

For  the  case  of  distress  where  no  rent  is  due  to  the  distrainor  (p) ,  Kemedy  for 

a  remedy  by  action  is  given  by  2  Will.  &  M.  gess.  1,  c.  5.  nS ilduZ 

The  fifth  section  of  that  statute  provides,  in  case  a  distress  owner  may 

and  sale  shall  be  made  "  for  rent  pretended  to  be  arrear  and  due,  ^^97.^^   , 

.  ,  *  aouble  yalue 

where  in  truth  no  rent  is  arrear  or  due  to  the  person  or  persons  of  goods  sold. 

distraining  or  to  him  or  them  in  whose  name  or  names  or  right 

such  distress  shall  be  taken  as  aforesaid,  that  then  the  owner 

of  such  goods  or  chattels  distrained  and  sold  as  aforesaid,  his 

executors  or  administrators,  shall  and  may,  by  action  of  trespass, 

or  upon  the  case,  to  be  brought  against  the  person  or  persons 

so  distraining,  any  or  either  of  them,  his  or  their  executors 

or  administrators,  recover  double  of  the  value  (q)  of  the  goods 

or  chattels   so   distrained   and   sold,   together  with    full   costs, 

of  suit  "(r). 

In  other  cases  of  illegal  distress  for  rent  the  tenant  may,  by  Remedy  in 
action,  recover  from  the  person  on  whose  behalf  the  distress  is  ^f  aJe^t^ 
laade  the  full  value  of  the  goods  and  chattels  distrained,  without  distress, 
deducting  the  arrears  of  rent  («),  unless  there  are  circumstances 
of  mitigation  which  the  jury  ought  to  take  into  consideration  (t). 
The  fact  that  the  tenant  has  had  part  satisfaction  by  the  return 
of  the  goods  may  be  used  in  mitigation  of  damages  (t). 

Where   goods  are  privileged  from  distress,  such   as   goods  ^^f^^^ 
deposited  with  a  pawnbroker  in  the  way  of  trade  (u),  trover  lies  goods. 
for  them  (x),  and  the  measure  of  damages  is  the  value  of  the 
4;oods,  and  not  merely  of  the  plaintiff's  interest  therein  (y).     But 


(o)  EdaaoH  v.  Cardwell(l8lS)y  L.  R 
^  C.  P.  647. 

(p)  See,  e.g.y  Serjeant  v.  Nath,  Field 
rf-  Co.,  [1903]  2KB.  304,  312,  where 
-a  receiver  appointed  by  mortgagees 
was  held  liable  in  damages  for  a 
wrongful  distress. 

(o)  MatierB  v.  Farns  (1845),  1 
<J.  B.  715. 

(r)  The  expression  '*full  costs  of 
suit*'  means  no  more  than  the 
ordinary  costs  as  between  party  and 
party:  see  Avtry  v.  Wood,  [1891] 
3  Ch.  ]  15,  on  the  same  expression  in 
-3  &  6  Vict.  c.  45  (the  Copyright  Act, 
1842),  s.  26. 


(«)  Keen  v.  7>im<(1859),  4  H.  &N. 
236;  Attack  v.  Bramwtll  (1863),  3 
B.  &  S.  520.  See  Kdmondson  v. 
NuttaV  (1864),  17  0.  B.  N.  S.  280. 

(t)  Per  WiJJes,  J.,  in  Edmond^on  v. 
Nitttall  (1864),  34  L.  J.  C.  P.  at 
p.  104;  Harvey  v.  Pocock  (1843),  11 
M.  &  W.  740. 

(u)  SuprCy  p.  258. 

(x)  Ward  v.  Ventom  (1797),  Peake, 
Add.  Cas.  126;  Dalton  v.  Whittetn 
(1842),  3  Q.  B.  961.  See  Shipioick  v. 
BUinchard  (1795),  6  T.  R.  298. 

(y)  Swire  v.  Ltach  (1865),  18  C.  B. 
N.  S.  479. 
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the  owner  can  recover  only  the  damage  caused  by  taking  the 
goods  actually  privileged  {z). 

If,  after  an  action  for  illegal  distress  has  been  brought,  the 
landlord  returns  the  goods  distrained,  the  plaintiff  may  give 
evidence  to  show  their  damaged  condition  (a). 

Summary  Statutory  Remedies. 

By  the  fourth  section  of  the  Law  of  Distress  Amendment 
Act,  1895  (6),  it  is  provided  that  a  court  of  summary  jurisdiction, 
on  complaint  that  goods  or  chattels,  exempt  under  section  four 
of  the  Law  of  Distress  Amendment  Act,  1888(c),  from  distress 
for  rent,  have  been  taken  under  such  distress,  may,  by  summary 
order,  direct  that  the  goods  and  chattels  so  taken,  if  not  sold,  be 
restored  ;  or,  if  they  have  been  sold,  that  such  sum  as  the  Court 
may  determine  to  be  the  value  thereof  shall  be  paid  to  the 
complainant  by  the  person  who  levied  the  distress  or  directed  it 
to  be  levied. 

Lx  cases  of  unlawful  or  irregular  distress  within  the  metro- 
politan police  district  {d)^  where  the  tenancy  is  by  the  week  or 
month,  or  the  rent  does  not  exceed  \bL  a  year,  a  summary 
remedy  on  complaint  to  a  police  magistrate  is  given  by  2  ilc  3 
Vict.  c.  71  (e),  s.  89. 

With  respect  to  holdings  to  which  the  Agricultural  Holdings 
Acts,  1883  and  1900,  apply  (/),  it  is  provided  {g)  that,  where  any 
dispute  arises  (i)  in  respect  of  any  distress  having  been  levied 
contrary  to  the  provisions  of  the  Act  of  1888 ;  or  (ii)  as  to  the 
ownership  of  any  live  stock  distrained,  or  as  to  the  price  to  be 
paid  for  feeding  such  stock ;  or  (iii)  as  to  any  other  matter  or 
thing  relating  to  a  distress  on  such  holding,  the  dispute  may  ('<) 
be  heard  and  determined  by  the  county  court  (t)  or  by  a  court  of 
summary  jurisdiction  {k) ;  and  any  such  county  court  or  court  of 


!z)  Harvey  v.  Pocock,  supra, 
a)  M'Graih  v.  Bourne  (1876),  Ir. 
E.  10  C.  L.  160. 

(6)  58  &  59  Vict  c.  24. 

(c)  See  supray  p.  265. 

(d)  See  10  Geo.  4,  c.  44,  s.  4. 

(f)  The  Metrop.  Police  Courts  Act, 
1839 

(/)  Infra,  Chap.  VII.,  Sect.  4. 

[g)  Agric.  llold.  Act,  1883,  s.  46. 

{h)  This  statutory  remedy  is  cumu- 
lative, it  is  conceived,  to  all  other 
remedies  open  to  the  parties  respec- 


tively. Orders  of  county  courts  and 
courts  of  summary  jurisdiction  made 
under  this  46th  section  cannot  be 
quashed  for  want  of  form,  or  removed 
by  certiorari  or  otherwise  into  any 
superior  Court:  sect.  48  of  the 
Agric.  Hold.  Act,  1883. 

(i)  The  decision  is  subject  to  tl» 
ordinary  procedure  as  to  appeal: 
Hanmer  v.  King  (1887),  57  L.  T.  367. 

{k)  An  appeal  lies  to  general  or 
quarter  sessions:  sect.  46  of  the 
Agiic.  Hold.  Act,  1883. 
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Bommary  jurisdiction  may  make  an  order  for  restoration  of  any 
live  stock  or  things  unlawfully  distrained,  or  may  declare  the 
price  agreed  to  be  paid  in  the  case  where  the  price  of  the  feeding 
is  required  to  be  ascertained,  or  may  make  any  other  order  which 
justice  requires. 


(j)  Bemedy  for  Ibregular  Distresses. 

A  distress  made  for  rent  justly  due  is  irregular  in  the  following  instances  of 
cases : — Where  the  goods  distrained  are  sold  without  a  proper  Jj^g^f^^^ 
notice,  or,  where  appraisement  is  required  (Z),  without  a  regular 
appraisement  {m) ;  or  before  the  expiration  of  five  (or  fifteen) 
days  from  the  notice  (w) ;  also  where,  owing  to  the  neglect  or 
improper  conduct  of  the  person  distraining,  the  goods  distrained 
are  not  sold  for  the  best  price  that  can  be  got  for  the  same  (o). 

In  an  action  grounded  upon  any  such  irregularity  the  distrainor  Remedy, 
will  not  be  treated  as  a  trespasser  ab  initio,  and  the  tenant  can 
recover  only  the  special  damage  he  has  suffered.     Provision  to 
this  effect  is  made  by  the  Distress  for  Kent  Act,  1737,  by  the  n  Geo.  2, 
nineteenth  section  of  which  it  is  enacted  that,  where  any  distress  ^•^^'  **•  ^^• 
shall  be  made  for  any  kind  of  rent  justly  due,  and  any  irregularity  to^be  rendered 
or  unlawful  act  shall  be  afterwards  done  by  the  party  distraining,  unlawful  by 
or  by  his  agents,  the  distress  itself  shall  not  be  deemed  to  be        ° 
unlawful,  nor  the  party  making  it  be  therefore  deemed  a  tres- 
passer ab  initio ;  but  the  party  aggrieved  by  such  unlawful  act  person 
or  irregularity  may  recover  full  satisfaction  for  the  special  damage  J^f^^^I^er 
he  shall  have  sustained  thereby,  and  no  more,  in  any  action  of  special 
trespass,  or  on  the  case  (p) :  provided  always,  that  where  the  ^**™*^^  ^^  ^^ 


(/)  Supra,  p.  300. 

(m)  Biggins  v.  Ooode  (1832),  2  Gr.  & 
J.  364 ;  Knight  v.  Egertmi  (1852),  7 
Ex.  407.  See  KnoUs  v.  Curtis  (1832), 
6  C.  &  P.  322. 

(n)  See  supra,  p.  301 ;  Wallace  v. 
King  (1788),  1  H.  Bl.  13;  Lucas  v. 
Tarktan  (1858),  3  H.  &  N.  116. 

(0)  Supra,  p.  302.  As  to  actions 
for  excessive  distresses,  see  supra, 
p.  287. 

(p)  Le.,  it  was  formerly  held  tres- 
pass if  the  irregularity  was  in  the 
natnre  of  trespass ;  otherwise  case : 
Meesing  v.  Kemble  (1809),  2  Camp. 
115;  Win  terboume  v .  Morgan  ( 1 809) , 
1 1  East,  395.  But  the  distinction  is 
now  immaterial.    Inasmuch  as,  by 


the  statute,  the  distrainor  was  not  a 
trespasser  ab  initio,  and  an  action  on 
the  case  was  given,  trover  would  not 
lie  against  him:  Wallace  v.  King 
(1788),  1  H.  Bl.  13;  nor,  where  any 
rent  was  due,  would  an  auctioneer 
who  had  received  goods  improperly 
distrained,  and  subsequently  returned 
them,  be  liable  to  such  an  action : 
Whitworth  V.  Smith  (1832),  5  G.  &  P. 
250.  As  to  pleading  to  the  action, 
see  sect.  21 ;  R.  S.  G.  1883,  Oi-d.  19, 
r.  12;  Williams  v.  Jones  (1841),  11 
A.  &  E.  643 ;  Vaughan  v.  Davies  ( 1 794) , 
1  Esp.  257;  Furneaux  v.  Fotherby 
(1815),  4  Gamp.  136;  Postman  v. 
Harrell  (1833),  6  G.  &  P.  225. 
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Sect.  20. 

Tenant  not  to 
recover  if 
tender  of 
amends  made 
before  action. 


Actual 
damage  must 
be  proved. 


plaintiff  shall  recover  in  such  action,  he  shall  be  paid  his  foil 
costs  of  suit  (q). 

It  is,  however,  provided  by  the  twentieth  section  of  the  same 
Act  that  no  tenant  shall  recover  in  any  action  for  any  sach 
unlawful  act  or  irregularity  as  aforesaid,  if  tender  of  amends 
hath  been  made  by  the  party  distraining,  or  his  agent,  before 
such  action  brought. 

If  the  plaintiff  fails,  the  defendant  recovers  his  full  costs  under 
sect.  21  of  the  Act  (r). 

Without  proof  of  actual  damage,  the  plaintiff  in  an  action  for 
an  irregular  distress  is  not  entitled  even  to  a  verdict  for  nominal 
damages  (s),  though  such  damage  need  not  be  specially  alleged  (0* 
The  measure  of  damages  in  the  action  is  the  value  of  the  goods  («) 
distrained,  after  deducting  the  amount  of  rent  due  (z).  This 
measure  has  been  applied  in  an  action  founded  on  a  sale  rendered 
irregular  by  the  fact  that  an  agent  for  the  landlord  in  the  distress 
has  acted  as  one  of  the  appraisers  (^). 


8  Anne, 
c.  14  {z). 

Qoods  not  to 
be  removed 
under  execu- 
tion until 
one  year's 
rent  is  paid  to 
landlord. 


(ii)  liemedy  on  Execution  against  Tenant. 

Although  the  landlord  cannot  distrain  on  goods  which  have 
been  taken  in  execution,  he  is  not  altogether  deprived  of  remedy 
in  such  a  case;  for  by  a  statute  of  Anne  (the  Landlord  and 
Tenant  Act,  1709,)  it  was  enacted  as  follows : — 

"  No  goods  or  chattels  whatsoever  (a),  lying  or  being  in  or  upon 
any  messuage,  lands,  or  tenements,  which  are  or  shall  be  leased 
for  life,  term  of  years,  at  will,  or  otherwise,  shall  be  liable  to  be 
taken  by  virtue  of  any  execution  on  any  pretence  whatsoever, 
unless  the  party  at  whose  suit  the  said  execution  is  sued  out, 
shall,  before  the  removal  of  such  goods  from  off  the  said  premises 
by  virtue  of  such  execution  or  extent,  pay  to  the  landlord  of  the 


(7)  Hence  the  plaintiff  may,  it  is 
conceived,  recover  costs  in  the  High 
Coui-t  although  the  action  should 
have  been  brought  in  the  county 
court.  See  Reeve  v.  Gibson,  [1891] 
1  Q.  B.  652.  As  to  the  meaning  01 
**  full  costs  of  suit,"  see  supra,  p.  313, 
note  (r). 

(r)  Instead  of  **  double  costs " 
(5  &  6  Vict.  c.  97,  8.  2),  see  Handcock 
V.  FvaJkes  (1842),  9  M.  &  W.  431. 

(s)  Boflgers  v.  Parker  (1856),  18 
C.  13.  112;  Lucas  v.  TarleUm  (1858), 
3  H.  &  N. )  16.   But  see  supra,  p.  287, 


notes  (/),  (^). 

{t)  Ktwits  V.  Curtis  (1832),  5  C.  4 
P.  322. 

(u)  I.t,,  the  fair  value  to  the  tenant: 
Knotts  V.  Curtis,  supra, 

(x)  Whittvorth  v.  Maden  (1847),  1 
C.  &  K.  517  ;  Biggins  v.  Goode{lSS2), 
2  O.  &  J.  364  ;  Knight  v.  EgerUm 
(1852),  7  Ex.  407. 

(y)  liocke  v.  Hills  (1887),  3  T.  L.  R. 
298 

(z)  C.  18  in  Bevised  Statutes. 

(a)  Fi/rster  v.  Cookson  (1841),  1 
Q.  B.  419. 
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said  premises,  or  his  bailiff,  all  such  sums  of  money  as  are  or 
shall  be  due  for  rent  (b)  for  the  said  premises  at  the  time  of  the 
taking  such  goods  or  chattels  by  virtue  of  such  execution  :  pro- 
vided the  said  arrears  of  rent  do  not  amount  to  more  than  one 
year's  (c)  rent ;  and  in  case  the  said  arrears  shall  exceed  one 
year's  rent,  then  the  said  party  at  whose  suit  such  execution  is 
sued  out,  paying  the  said  landlord  or  his  bailiff  one  year's  rent, 
may  proceed  to  execute  his  judgment,  as  he  might  have  done 
before  the  making  of  this  Act ;  and  the  sheriff  or  other  officer  is 
hereby  empowered  and  required  to  levy  and  pay  to  the  plaintiff 
as  well  the  money  so  paid  for  rent  as  the  execution  money  "(eQ. 

This  statute  did  not  give  the  landlord  a  right  to  distrain,  but  it 
prohibited  the  removal  of  the  goods  seized  by  the  sheriff  until  the 
landlord's  rent  in  arrear  (not  exceeding  one  year's  rent)  had  been 
paid  by  the  execution  creditor.  It  in  effect  impounded  the  goods 
for  the  landlord's  benefit :  they  could  not  be  removed  until  he 
was  paid  (e). 

It  is  to  be  noted  that  the  statute  of  Anne  applies  only  in  favour 
of  the  immediate  landlord  (/),  and  it  is  immaterial  that  such 
landlord  is  himself  a  lessee  (g).  Hence,  in  the  case  of  a  building 
lease,  it  is  the  building  owner,  and  not  the  ground  landlord,  who 
can  use  the  statute  against  the  execution  creditor  of  the  occupying 
tenant.  The  execution  (which  by  analogy  includes  a  sequestra- 
tion (h))  must  be  levied  at  the  instance  of  a  third  person,  not  of 
the  landlord  himself ;  and  hence  the  landlord  cannot  by  virtue 
of  the  statute  retain  his  rent  out  of  proceeds  of  an  execution 
which  he  has  to  refund  to  the  tenant's  trustee  in  bankruptcy  (t). 
Where  two  executions  are  levied,  the  landlord  cannot  have  a  year's 
rent  on  each  {k).  The  statute  applies  only  where  there  is  an 
existing  tenancy  (/)  (including  a  tenancy  created  upon  attornment 


(M  See  Yates  v.  RatJedge  (1860),  5 
E  &  N.  249. 

(c)  The  landlord  is  entitled  to  a 
fall  year's  rent,  although  he  has 
been  used  to  remit  some  portion  of  it 
to  the  tenant:  Williams  v.  Leivsey 
(1831),  8  Bing.  28. 

(d)  This  enactment  does  not  apply 
to  goods  taken  in  execution  under 
the  warrant  of  a  county  court.     See 

«V''«.  p.  321. 

(f)  Re  yfackeiizie,  [1899]  2  a  B.  at 
p.  574.  The  judgment  of  the  C.  A. 
m  this  ease  contains  a  valuable 
account  of   the  practice  under  the 


statute  of  Anne. 

(/)  Bennett's  Case  (1727),  2  Str. 
787. 

(g)  Thurgootl  v.  Richardson  (1831), 
7  Bing.  428. 

(h)  Dixon  V.  Smith  (1818),  I 
Swanst.  457. 

(i)  Taylor  v.  Lanyon  (1830),  6 
Bing.  536. 

(/c)  Dod  V.  Saxby  (1736),  2  Str. 
1024. 

(/)  Hodgson  v.  Oascoigne  (1821),  5 
B.  &  A.  88 ;  Riseley  v.  Ryle  (1842), 
10  M.  &  W.  101 ;  Cox  V.  Leigh  (1874), 
L.  R  9  Q.  B.  333. 
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by  way  of  security  {77/) ),  at  a  certain  rent(n).  Occupation 
money  agreed  to  be  paid  by  a  purchaser  at  a  rate  of  so  much  a 
year  till  the  purchase  is  completed  is,  for  this  purpose,  money 
due  as  rent  (0).  But  the  rent  must  be  actually  due  at  the  time 
of  levy  ip).  Bent  accruing  due  after  the  taking,  and  daring  the 
sheriff's  continuance  in  possession,  cannot  be  claimed  under  the 
statute  (q).  If,  however,  the  sheriff  returns  that  he  has  paid  so 
much  **  for  rent  due  for  the  premises,"  it  will  be  assumed  that 
the  payment  was  for  rent  due  at  the  time  of  seizure  (r). 

The  sheriff  is  not  bound  to  find  out  if  any  rent  is  due  to  the 
landlord ;  the  latter  ought  to  inform  him  (s).  But  express 
notice  to  the  sheriff  is  not  necessary,  and  the  duty  imposed  on 
him  by  the  statute  attaches  if  he  knows  that  rent  is  due(0* 
When,  however,  a  claim  is  made  by  the  landlord,  the  law  casts 
on  the  sheriff  the  responsibility  of  ascertaining  that  the  relation- 
ship of  landlord  and  tenant  really  exists,  and  he  is  entitled  to 
see  the  lease  (u).  If  this  relationship  appears,  the  burden  of 
proving  that  no  rent  is  due  seems  to  be  thrown  on  the  sheriff  (x). 
The  sheriff  cannot  interplead  if  the  claim  of  the  landlord  is 
disputable  (y). 

When  notice  has  been  given  by  the  landlord  to  the  sheriff  that 
rent  is  due,  it  becomes  the  duty  of  the  sheriff  under  the  statute 
not  to  sell  anything  upon  the  demised  premises  till  the  rent  has 


(m)  Yates  v.  Raihdge  (1860),  5 
H.  &  N.  249. 

(w)  Riseley  v.  Ryle  (1843),  11 
M.  &  W.  16. 

(o)  Saunders  v.  Musgrave  (1827),  6 
B.  &  C.  524. 

ip)  Gioilliam  v.  Barker  (1815),  1 
Price  274. 

(n)'Hoskn8  V.  Knight  (1813),  1 
M.  &  S.  245;  Reynolds  v.  Barford 
(1844),  7  M.  &  Gr.  449;  Re  Betm 
Davis  (1886),  55  L.  J.  a  B.  217. 

(r)  Reynolds  v.  Barford^  supra, 

(s)  Smith  V.  Russell  (1811),  3 
Taunt.  400;  Oawler  v.  Chaplin 
(1848),  2  Ex.  503.  Notice  may  be 
piven  by  the  landlord  in  the  follow- 
ing form : — 

To  the  sheriff  of  the  county  of , 

and  to  his  officer. 

Take  notice,  that  there  is  owing  to 

me  from  my  tenant,  C.  D.,  of , 

the  sum  of  £ ,  for  [one  year's] 

rent,  due  on  the  day  of  


last,   in    respect  of    the   house  [or 

farm]  at ,  in  the  county  of , 

in  his  occupation ;  and  I  require  you 
not  to  remove  the  goods  seized  by 
you  in  execution  in  the  said  house 
[or  upon  the  said  farm]  until  the 
said  arrears  of  rent  have  been  paid. 

Dated  this day  of ,  19—. 

.E.F. 

(t)  See  per  Parke,  B. ,  in  Riseley  v. 
Ryle  (1843),  11  M.  &  W.  at  p.  20; 
Andrews  v.  Dixo7i  (1820),  3  B.  &  A. 
645. 

(w)  Augustieii  v.  Cfiallis  (1847),  1 
Ex.  279,  280;  Keightley  v.  Birch 
(1814),  3  Camp.  521. 

(x)  See  Harrison  v.  Barry  (1819), 
7  Price,  690. 

(y)  Batetnan  v.  Farnsworih  (1860), 
29  L.  J.  Ex.  365,  decided  on  1  &  2 
WiU.  4,  c.  58,  s.  6.  Cf.  the  similar 
words  of  R  S.  C.  1*883,  Oid.  57, 
r.  1  (6). 
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been  paid  {z)y  and  the  rent  must  be  paid  without  any  deduction 
for  poundage  (a).  If  the  goods  are  less  in  value  than  the  rent 
lawfully  claimed,  the  sheriff  should  withdraw  (b).  If  they  exceed 
this  value,  he  may  levy  both  for  the  rent  and  the  execution  (c), 
and  at  his  own  risk  remove  the  goods,  and  after  sale  pay  the 
landlord  his  year's  rent.  If  he  does  so,  and  exhausts  the  proceeds 
of  sale  in  payment  of  rent  and  expenses,  he  can  make  a  return 
of  miUa  bona  to  the  writ  {d).  A  proper  course  is  for  the  sheriff 
to  apply  to  the  execution  creditor  for  the  money  with  which  to 
satisfy  the  claim  of  the  landlord.  If  the  execution  creditor 
provides  it,  the  sheriff  pays  the  landlord  and  proceeds  with  the 
execution.  If  the  execution  creditor  does  not  provide  it,  the 
sheriff  cannot  be  called  on  to  infringe  the  statute,  and  may 
return  nvUa  bonay  and  withdraw  from  possession  {e).  Until  the 
rent  is  paid,  there  are  no  goods  out  of  which  the  sheriff  is  bound 
to  levy,  that  is  to  say,  which  he  is  bound  to  sell  (/).  It  has, 
however,  become  a  common  practice  for  the  sheriff  to  sell  and  to 
pay  the  landlord  out  of  the  proceeds  (g). 

The  sheriff  infringes  the  statute,  and  renders  himself  liable  to  Liability  of 
an  action  (h)  by  the  landlord,  if,  knowing  that  rent  is  in  arrear,  "^®"^- 
he  removes  any  of  the  goods  without  retaining  that  rent  (i).  The 
execution  creditor  has  nothing  to  do  with  the  removal,  and  is  not 
liable  (A;).  To  ground  the  action  there  must  be  an  actual  or 
constructive  removal  of  the  goods  (Z),  but  the  landlord  is  not 
restricted  to  the  action.  Even  after  removal  and  sale  of  the 
goods,  he  has  a  direct  claim  against  the  proceeds  of  sale  so  long 
as  they  are  in  the  hands  of  the  sheriff  {in),  and  application  may 


(2)  Thomas  v.  Mirehouee  (1887), 
19  Q.  B.  D.  663,  566 ;  Itiseley  v. 
Byle  (1843),  11  M.  (&  W.  p.  21. 

(a)  Q&re  v.  Go/Um  (1726)  1  Str. 
643. 

{h)  See  Foster  v.  Hilton  (1831),  1 
Dowl.  35. 

(c)  See  Colyer  v.  Speer  (1820),  2 
Br.  &  B.  67,  70. 

(rf)  Wintle  V.  Freeman  (1841),  11 
A.  &  E.  539. 

(e)  Per  Lord  Esher,  WiR.,  in 
Thomas  v.  Mirehotise  (1887),  19 
^-  B.  D.  p.  566.  See  Davidson  v. 
Mlm  (1886),  20  L.  E.  Ir.  16;  Re 
McCarthy  (1881).  7  L.  R  Ir.  473. 

(/)  Per  Lord  Denman,  C.J.,  in 
CocA-<T  V.  Musgrove  (1846),  9  Q.  B. 
*t  p.  235.      See    White  v.  Binstead 


(1853),  13  C.  B.  at  p.  307  ;  CalveH  v. 
JoUiffe  (1831),  2  B.  &  Ad.  418. 

{g)  Me  Mackenziey  [1899]  2  Q.  B. 
at  p.  577. 

(A)  See  Green  v.  Austin  (1812),  3 
Camp.  260. 

(»•)  Colyer  v.  Speer  (1820),  2  Br.  &  B. 
p.  69;  ^Riseley  v.  Ryle  (1843),  11 
M.  &  W.  16 ;  Ilenchett  v.  Kimpson 
(1762),  2  Wils.  140. 

[k]  Cocker  v.  Mmgrove  (1846),  9 
Q.  B.  p.  230. 

(0  Smalhnan  v.  PoUard  (1844),  6 
M.  &Gr.  1001. 

(w)  A  mitt  V.  Garnett  (1820),  3 
B.  &  A.  440  ;  Yates  v.  Ratledge  (1860), 
5  H.  &  N.  249,  252 ;  Re  Mackenzie, 
[1899]  2  Q.  B.  566;  68  L.  J.  Q.  B. 
1003. 
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be  made  in  chambers  for  payment  of  arrears  of  rent  oat  of  the 
proceeds  (n).  And  so,  too,  if  the  goods  are  sold  before  removal, 
and  the  landlord  has  not  given  notice  of  his  claim  till  after 
the  sale  (n).  The  action  may  be  brought  by  the  administrator 
of  the  landlord  (o) ;  provided,  at  least,  administration  has  been 
granted  and  demand  of  the  rent  made  before  the  goods  have 
been  removed  (p). 

In  an  action  against  the  sheriff  for  removing  goods  taken  in 
execution  without  paying  the  landlord's  claim,  the  measure  of 
damages  is  prima  facie  the  amount  of  rent  due;  but  the  sheriff  may 
prove  in  mitigation  of  damages  that  the  value  of  the  goods  removed 
was  less  than  the  amount  of  rent  due  {q),  though  for  this  purpose 
the  amount  produced  at  a  forced  sale  of  the  goods  by  the  sheriff 
is  not  the  test  of  their  value  (q).  If  the  goods  are  returned  by 
the  sheriff  the  landlord  has  no  action,  for,  while  the  goods  are 
in  custodia  legis,  he  cannot  distrain,  and  suffers,  therefore,  no 
damage  (r).  If  the  sheriff  sells  before  payment  of  the  rent,  the 
action  will  not  be  stopped  on  paying  the  proceeds  of  sale  into 
Court,  for  these  are  not  the  measure  of  damages  («).  If  the  land- 
lord accepts  the  sheriff's  undertaking  to  pay  the  year's  rent,  and 
allows  the  goods  to  be  removed,  he  loses  his  action  on  the  statute, 
and,  should  the  undertaking  be  unenforceable  under  the  Statute 
of  Frauds — as  for  not  stating  the  consideration — ^he  is  without 
remedy  (t). 

If  the  landlord  is  induced  to  withdraw  a  distress  on  the  tenant's 
false  assurance  that  a  particular  debt  is  satisfied,  and  then  there 
is  judgment  and  execution  on  the  debt,  the  landlord  is  entitled  to 
his  year's  rent  under  the  statute  (u). 

The  operation  of  the  statute  is  restricted  to  such  goods  as  the 
sheriff  can  seize  ;.  hence  in  an  execution  against  the  tenant  it  only 
refers  to  the  tenant's  goods  (x).     Consequently,  if  the  sheriff 


(n)   Yatea  v.  Ratledge,  supra, 

[o)  Palgrave  v.  Windham  (1720),  1 
Str.  212. 

(p)  Warimj  v.  Dewberry  (1718),  1 
Str.  97. 

(f/)  Thomas  y,  Mirehouse  {\%^1\  19 
Q.  B.  D.  563. 

(r)  Lane  v.  OrorkHt  (1819),  7 
Price,  5(J6.  Distingiiish  Wren.  v. 
Stokes,  ri902]  1  Ir.  R  167,  where 
the  landlord  was  held  entitled  to 
damages. 


(«)  Foster  v.  ffiUon  (1831),  1  DowL 
35;  Calvert  v.  Jolliffe  (1831),  2 
B.  &  Ad.  418.  See  Oroombridge  v. 
Fhtrher  (1834),  2  Dowl.  353. 

(0  B4ftherey  v.  Wood  (1811),  3 
Camp.  24. 

(/<)  WoUaston  v.  Stafford  (1854), 
15  C.  B.  278. 

(r)  Beard  v.  Knight  (1858),  S 
E.  &  B.  865.  See  Reeil  v.  Thoy^ 
(1840),  6M.  &W.  410. 
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seizes  under  an  execution  goods  of  a  stranger  and  receives  notice 
of  a  claim  for  rent  by  the  landlord,  he  cannot  apply  the  produce 
of  sale  of  the  stranger's  goods  in  payment  of  the  rent  (y).  But  But  not 
the  bankruptcy  of  the  tenant,  although  his  goods  thereupon  pass  bankruptcy 
to  his  trustee,  does  not  prevent  the  sheriff  from  satisfying  the  ^^  tenant. 
landlord's  claim.  By  the  execution  the  goods  are  placed  in 
custodia  legis,  so  that  the  landlord  cannot  distrain,  while  the 
bankruptcy  alone  would  not  take  away  his  right  of  distress. 
Hence  the  sheriff  is  justified  in  paying  the  landlord's  claim  out 
of  the  proceeds  of  sale  notwithstanding  that  he  has  had  notice  of 
the  bankruptcy  (-?),  unless,  indeed,  the  execution  itself  is  over- 
ridden and  rendered  void  by  the  bankruptcy,  and  the  landlord 
has  not  distrained  (a).  Where  there  is  a  dispute  as  to  the  owner- 
ship of  goods  taken  in  execution,  and  the  goods  are  sold  under 
an  order  in  interpleader  proceedings,  the  sheriff  is  not  justified 
in  paying  the  rent  out  of  the  proceeds  (fe). 

In  the  case  of  weekly  and  other  tenancies  for  less  than  a  year,  Weekly 
the  arrears  of  rent  which  may  be  claimed  upon  an  execution  are  ^®°*^^*®^- 
specially  restricted  by  the  Execution  Act,  1844.     By  the  sixty- 
seventh  section  of  that  Act  it  is  enacted  that  "  no  landlord  of  7  &  8  Vict. 

c  97  8  67 

any  tenement  let  at  a  weekly  rent  shall  have  any  claim  or  lien    *    '  '    * 
upon  any  goods  taken  in  execution  under  thg  process  of  any  weekly  tenant 
court  of  law  for  more  than  four  weeks'  arrears  of  rent ;  and  if  ^eeks'^nSrs 
such  t-enement  shall  be  let  for  any  other  term  less  than  a  year,  only, 
the  landlord  shall  not  have  any  claim  or  lien  on  such  goods  for 
more  than  the  arrears  of  rent  accruing  during  four  such  terms 
or  times  of  payment." 

For  the  case  of  goods  taken  in  execution  under  county  court  Execution  in 
process  provision  is  made  by  sect.  160  of  the  County  Courts  cour^^°  ^ 
Act,  1888.  That  section  provides  that  sect.  1  of  the  Act  of  5i  &  52  Vict. 
8  Anne,  c.  14,  shall  not  apply  to  goods  taken  in  execution  under  ^*  ^^'  ^'  ^^^' 
the  warrant  of  a  county  court ;  but  the  landlord  of  any  tenement  ^re  s^z^  * 
in  which  any  such  goods  shall  be  so  taken  may  claim  the  rent  "^^er 
thereof  at  any  time  within  five  clear  days  from  the  date  of  such  county  court, 
taking,  or  before  the  removal  of  the  goods,  by  delivering  to  the  ^aim^^rtain 
bailiff  or  officer  making  the  levy  any  writing  signed  by  himself  arrears  of 

rent. 

W  See  note  (x)  on_p.  320.  on  Gethin  v.  Wilks  (1833),  2  DowL 

W  He  Mackenzie,  [1899]  2  Q.  B.  189,  and  on  Lee  v.  Lopes  (1812),  15 

566 ;  68  L.  J.  Q.  B.  1003 ;  Be  Driver  East,  230. 

(1899),. 43  Sol.  Journ.  705.  (b)   White  v.   Binetead   (1853),    13 

(a)  See  remarks  of    C.  A.  in  Be  C.  B.  304, 

Madcenzie,  mpra  (at  pp.  576—578), 
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or  his  agent  which  shall  state  the  amount  of  rent  claimed  to  be 

in  arrear,  and  the  time  for  and  in  respect  of  which  such  rent  is 

due  ;  and  if  such  claim  be  made,  the  bailiff  (c)  or  officer  making 

the  levy  shall,  in  addition  thereto,  distrain   for  the  rent  so 

claimed  and  the  costs  of  such  distress,  and  shall  not  within  five 

days  next  after  such  distress  sell  any  part  of  the  goods  taken, 

unless  they  be  of  a  perishable  nature,  or  upon  the  request  in 

writing  of  the  party  whose  goods  shall  have  been  taken ;  and  the 

bailiff  shall  afterwards  sell  such  of  the  goods  under  the  execution 

and  distress  as  shall  satisfy,  first,  the  costs  of,  and  incident  to, 

Such  arrears     the  sale ;  next  the  claim  of  such  landlord,  not  exceeding  the  rent 

in  weeWy^^  '  of  four  weeks  where  the  tenement  is  let  by  the  week;  the  rent  of 

tenancy,  rent    jj^q  terms  of  payment  where  the  tenement  is  let  for  any  other 

or  rour  vreeks  •  * 

in  tenancy    '  term  less  than  a  year ;  and  the  rent  of  one  year  in  any  other 

case ;  and,  lastly,  the  amount  for  which  the  warrant  issued ;  and 
if  any  replevin  be  made  of  the  goods  so  taken,  the  bailiff  shall, 
notwithstanding,  sell  such  portion  thereof  as  will  satisfy  the 
costs  of,  and  incident  to,  the  sale  under  the  execution  and  the 

a 

amount  for  which  the  warrant  issued;  and  in  either  event 
the  overplus  of  the  sale,  if  any,  and  the  residue  of  the  goods 
shall  be  returned  to  the  defendant,  and  the  poundage  of  the  high 
bailiff  and  broker  for  keeping  possession,  appraisement,  and  sale 
under  such  distress  (d)  shall  be  the  same  as  would  have  been 
payable  if  the  distress  had  been  an  execution  of  the  Court, 
and  no  other  fees  shall  be  demanded  or  taken  in  respect 
thereof. 

Under  this  160th  section  only  the  goods  of  the  execution 
debtor  can  be  seized  to  pay  the  ren^  due  to  the  landlord  (e) ;  bat 
it  is  not  necessary  that  they  should  be  the  goods  of  the  tenant. 
Goods  of  an  execution  debtor  must  satisfy  the  landlord's  claim 
for  rent  in  respect  of  the  premises  where  they  happen  to  be  (/). 
Where  different  lands  are  held  by  a  tenant  at  separate  rents 
under  the  same  landlord,  the  rent  of  each   tenement  for  the 


for  less  than  a 
year,  rent  of 
two  terms  of 
payment ; 
and  in  any 
other  case, 
one  year's 
rent. 


(c)  The  bailiff  in  levying  is  under 
the  common  law  b'ability  for  negli- 
gence, notwithstanding  tne  summary 
procedui'e  of  sect.  49  of  the  Coimty 
Courts  Act,  1888 :  Watson  v.  White 
(1896),  12  T.  li.  R.  387. 

(d)  Where  the  high  bailiff  seizes 
good!s  under  an  execution,  and  then 
seizes  further  goods  on  the  same 
premises  under  a  claim  for  rent,  he 


is  entitled  to  a  separate  set  of  fees  in 
respect  of  each  seizure :  ^e  BroUer, 
Ex  parte  Pruddah,  [1897]  2  a  B. 
429.    See  sect.  164. 

(p)  Beard  v.  Knight  (1858),  8  E.  & 
B.  865 ;  Foulger  v.  Taylor  (1860).  5 
H.  &  N.  202. 

( f)  Hughes  v.  SmaUwood  <1890). 
25  a  B.  D.  306. 
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prescribed  period  must  be  paid  out  of  the  goods  on  it  at  the  time 
of  the  levy  (^). 

Where  goods  have  been  taken  in  execution  under  any  process  Execution 
of  the  Admiralty  Division  of  the  High  Court,  and  a  claim  is  ^i^^^,  u 
made  by  any  landlord  for  rent,  the  Judge  'of  the  Admiralty  process. 
Court  has  jurisdiction  to  adjudicate  upon  the  claim,  and  all 
other  proceedings  must  be  stayed  (h). 


ing 


(iii)  Remedy  on  Bankruptcy  of  Tenant, 

Apart  from  the  limitation  imposed  by  statute  (i),  the  bank-  Subject  to 
ruptcy  of  a  tenant  does  not  interfere  with  the  landlord's  right  of  ^ct  ^1883^^ 
distress  (j),  and  for  his  protection  he  should  on  the  bankruptcy  landlord  can 
distrain  for  rent  then  due  (k).    He  may  do  this  at  any  time  wTthstand^ 
while  the  tenant's  goods  remain  on  the  premises,  notwithstand-  bankruptcy, 
ing  that  the  trustee  has  taken  possession — for  such  possession 
does  not  place  the  goods  in  custodia  legis  (l) — and  even  after  the 
goods  have  been  sold  by  the*  trustee  (m).    But  to  gain  a  lien  upon 
the  goods  the  landlord  must  actually  distrain  (n).    If  the  land- 
lord permits  the  goods  to  be  removed  from  the  premises  without 
distraining,  he  can  only  be  considered  as  a  common  creditor,  and 
must  come  in  p^-o  rata  (o).     Similarly  he  will  lose  his  preference 
if  he  abandons  the  distress  (jp),  or  if  he  allows  the  goods  to 
remain  in  the  order  and  disposition  of  the  bankrupt  {q).     If, 
however,  the  landlord  forbears  to  distrain,  upon  the  undertaking 
of  the  trustee  to  treat  the  rent  as  a  first  charge  (subject  to 
preferential    payments   under   the    Preferential   Payments   in 
Bankruptcy  Act,  1888)  on  the  proceeds  of  sale,  the  order  of 
payment  will  be  (1)  preferential  creditors  ;  (2)  landlord  ;  (3)  costs 
of  administration,  &c.  (r). 


(7)  Gage  v.    Collins  (1867),  L.  E. 
2C.  P.  381. 

(A)   Admiralty    Court   Act,    1861 
(24  &  25  Vict  c.  10),  8.  16. 

(i")  Infra,  p.  324. 
^  (;)  CroMe  V.  Welch  (1892),  8  T.  L.  R 
709.  See  judgment  of  Denman,  J., 
p.  401 ;  Ex  parte  Till  (1873),  16  Eq. 
^7;  and  Re  Mackenzie,  [1899]  2  Q.  B. 
at  p.  577. 

ik)  GethtJiY,  Wilksnsmy  2  Dowl. 
189. 

(0  Ex  jHirie  Grove  (1747),  1  Atk. 
104-  iJrigya  v.  Sownj  (1841),  8  M.  & 


W.  729;  Re  CoUin8{lHSS),  21  L.E.  Ir. 
o08. 

(in)  Ex  parte  Phnnmer  (1739),  1 
Atk.  103. 

(».)  Re  SfiffieJd  and  WaUs  (1888), 
20  Q.  B.  D.  693. 

(o)  Ex  2Xirte  Descharmes  (1742),  1 
Atk.  103. 

(p)  Bagge  v.  Mawhy  (1853),  8  Ex. 
641. 

((/)  Ex  parte  ShiUtleworth  (1832),  1 
D.  &  C.  223. 

(r)  Re  Chapman  (1894),  10  T.  L.  R. 
449. 
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Effect  of 
payment 
where 
landlord  is 
entitled  to 
distrain. 


Statutory 

limitation 

of  distress 

against 

bankrupt 

tenant. 

Distress 
levied  after 
commence- 
ment of 
bankruptcy  to 
be  available 
for  six 
month's  rent 
only. 


A  landlord  who  has  a  right  to  distrain  for  arrears  of  rent  and 
who  receives  payment,  is  entitled  to  retain  the  money  against  the 
trustee  in  bankruptcy  (s),  even  though  at  the  time  of  payment 
there  are  no  goods  on  the  premises  upon  which  a  distress  can 
be  levied  (Q.  And  if  the  landlord  buys  goods  from  the  trustee  in 
bankruptcy  upon  the  premises,  it  seems  that  he  can  retain  oat  of 
the  price  of  the  goods  the  amount  of  rent  for  which  he  could 
have  distrained  {u),  such  an  amount  being  limited  to  the  six 
months'  arrears  allowed  by  the  Bankruptcy  Act  (x).  A  stranger 
who  pays  off  a  distress  for  rent  is  entitled  to  be  repaid  out  of  the 
bankrupt  tenant's  estate  in  priority  to  the  creditors  {y) :  and  a 
stranger  who  pays  rent  to  prevent  a  distress,  and  recoups  himself 
by  selling  goods  of  the  bankrupt,  is  entitled  to  retain  the  amoant 
against  the  trustee  in  bankruptcy  (2:). 

By  sect.  42  (1)  of  the  Bankruptcy  Act,  1888,  it  is  provided  as 
follows : — 

''  The  landlord,  or  other  person  to  whom  any  rent  is  due  from 
the  bankrupt  (a)  may  at  any  time,  either  before  or  after  the  com- 
mencement of  the  bankruptcy,  distrain  upon  the  goods  or  effects 
of  the  bankrupt  for  the  rent  due  to  him  from  the  bankrupt,  with 
this  limitation,  that  if  such  distress  for  rent  be  levied  after  the 
commencement  of  the  bankruptcy  ({)),  it  shall  be  available  only 
for  six  months'  rent  (c)  accrued  due  prior  to  the  date  of  the  order 
of  adjudication ;  but  the  landlord  or  other  person  to  whom  the 
rent  may  be  due  from  the  bankrupt  may  prove  under  the  bank- 
ruptcy for  the  surplus  due  for  which  the  distress  may  not  have 
been  available." 


(«)  Stevenson  v.  Wood  (1805),  5  Esp. 
200. 

{t)  Mavor  v.  Croome  (1823),  1  Bing. 
261. 

(u)  Buckley  v.  Taylor  (1788),  2 
T.  R  600. 

(x)  Re  Griffith  (1897),  66  L.  J.aB. 
763. 

(.V)  Ex  parte  Kennard  (1870),  21 
L.  T.  684. 

(2)  Ex  parte  Elliott  (1838),  3  M.  & 
A.  664. 

(a)  See  Ex  parte  Harrison  (1884), 
13  Q.  B.  D.  753. 

{h)  The  bankruptcy  of  a  debtor  is 
to  be  deemed  to  commence  at  the 
time  of  the  act  of  bankruptcy  being 
committed  on  which  a  receiving  order 
is  made  against  him,  or,  if  the  bank- 


rupt is  proved  to  have  committed 
more  acts  of  bankruptcy  than  one, 
to  commence  at  the  tmie  of  the  first 
of  the  acts  of  bankruptcy  proved  to 
have  been  committed  by  ue  bank- 
rupt within  three  montns  next  pre- 
ceding the  date  of  the  presentation 
of  the  bankruptcy  petition :  sect.  43 
of  the  Act  of  1883.  See  Ex  parU 
Bayly  (1852),  22  L.  J.  Bank.  26; 
Fauil  V.  Best  (1863),  3  B.  &  S.  537; 
Be  Crook  (1892),  66  L.  T.  29. 

(c)  The  words  "  six  months*  rent" 
were  substituted,  by  sect  28  of  the 
Bankruptcy  Act,  1890,  for  the  wonb 
**  one  year's  rent,**  which  stood  here 
in  sect.  42  (1),  as  originally  enacted. 
See  Ex  parte  Dyke  (1882),  22  CL  I). 
p.  425. 
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The  section  applies  to  an  order  under  the  Act  for  the  adminis- 
tration of  the  estate  of  a  debtor  whose  debts  do  not  exceed  501., 
or  of  a  deceased  person  who  dies  insolvent  {d) ;  but  not  to  an 
order  for  administration  made  in  the  Chancery  Division  (e). 

It  does  not  protect  a  distress  levied  for  a  mere  sham  rent 
created  to  give  a  mortgagee  an  additional  security  in  bank- 
ruptcy (/) ;  but  a  distress  under  an  ordinary  attornment  clause 
is  good  against  the  trustee  in  bankruptcy  (g). 

The  eflfect  of  the  statute,  taken  with  the  previous  law,  is,  that  Effect  of  the 
if  the  distress  is  levied  before  the  commencement  of  the  bank-  limitation, 
ruptcy,  the  landlord  is  subject  only  to  the  limitation  of  six  years 
under  the  Eeal  Property  Limitation  Act,  1883  (h).  If  the  distress 
is  levied  after  the  commencement  of  the  bankruptcy,  the  landlord 
can  recover  under  it  only  six  months'  arrears  accrued  prior  to  the 
order  of  adjudication  (t) ;  and  if  the  order  is  made  in  the  interval 
between  two  rent-days,  the  rent  up  to  the  date  of  the  order  will 
be  apportioned,  and  the  landlord  can  distrain  for  it  when  the 
rent  for  the  quarter  or  other  period  becomes  due  (k).  For  rent 
accruing  due  after  the  order  of  adjudication  the  landlord  is 
entitled  to  distrain  (Z),  even  though  it  is  a  rent  payable  in 
advance,  and  for  this  purpose  the  leave  of  the  Court  is  not 
required  (?w).  The  landlord  is  entitled  also  to  prove  his  debt, 
but  he  cannot  both  distrain  and  prove  (n),  save  where  the  proof 
is  in  respect  of  arrears  exceeding  the  six  months'  limit. 

The  statutory  limitation  of  the  right  of  distress  is  imposed  only  Cases  where 
for  the  benefit  of  the  bankrupt's  estate,  and  it  does  not  apply  does  not 
to  goods  upon  the  demised  premises  which  have  been  mortgaged  *PP^y- 
beyond  their  value,  and  in  which  consequently  the  bankrupt  has 
no  interest  (o).     Nor  does  it  apply  to  a  distraint  made   by  a 
superior  landlord,  or  to  a  distraint  upon  the  bankrupt's  goods 


('/)  Sub-sect.  (2).  See  sects.  122, 
125. 

(e)  lie  Fryman's  Estate  (1888),  38 
Oh.  D.  ^68. 

(/)  Ex  parte  Wmiams  (1877),  7 
C.  D.  138;  Ex  parte  Jackson  (1880), 
14  C.  D.  725. 

(g)  Ex  parte  Voisey  (1882),  21 
Ch.  D.  442. 

(A)  3  &  4  Will.  4,  c.  27,  s.  42.  See 
Exp,irU  Dayhj{\So2),  22  L.  J.  Bank. 
26.. 

(0  As  to  the  recoverj''  of  any  excess 
received  by  the  landlord  or  his  agent, 


see  Be  Crook  (1892),  66  L.  T.  29.  As 
to  the  effect  of  an  agreement  vaning 
the  mode  of  payment,  see  Be  Smith 
and  nartO(fs  (1895),  44  W.  R.  79. 

(A)  Be  kowell,  [1895]  1  Q.  B.  844. 

(/)  Briggs  v.  Sowry  (1841),  8  M.  & 
W.  729. 

(m)  ExjHtrte  Hale  (1875),  1  Ch.  D. 
285. 

{n)  Ex  parte  Grove  (1747),  1  Atk. 
104. 

((»)  Brocklehurst  v.  TAiwe  (1857),  7 
E.  &  B.  176.  See  BaiHon  v.  Wood 
(1890),  15  A.  C.  363. 
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In  general, 
distress  af  t€r 
winding  up 
is  void. 

25  &  26  Vict. 
c.  89,  8. 163. 


But  in  some 
cases  distress 
allowed. 


Sect.  87. 


when  upon  the  premises  of  a  third  person,  the  distraint  being  for 
rent  due  for  such  premises  (p). 

The  discharge  of  the  bankrupt  operates  only  to  relieve  him  of 
personal  liability,  and  does  not  afifect  the  landlord's  right  to 
recover  his  rent  by  distress  (q). 

Where  the  landlord  distrains  on  any  goods  of  a  bankrupt 
within  three  months  next  before  the  date  of  the  receiving  order, 
preferential  debts  under  the  Preferential  Payments  in  Bank- 
ruptcy Act,  1888  (r),  are  a  first  charge  on  the  goods  distrained  or 
the  proceeds  of  sale  thereof ;  provided  that  in  respect  of  any 
money  paid  under  any  such  charge  the  landlord  shall  have  the 
same  rights  of  priority  as  the  person  to  whom  such  payment  is 
made(9). 

(iv)  Remedy  on  Winding  tip. 

Sect.  163  of  the  Companies  Act,  1862,  provides  as  follows: — 
**  Where  any  company  is  being  wound  up  by  the  Court,  or 
subject  to  the  supervision  of  the  Court,  any  attachment, 
sequestration,  distress,  or  execution,  put  in  force  against  the 
estate  or  effects  of  the  company  after  the  commencement  of  the 
winding  up(0,  shall  be  void  to  all  intents." 

Sect.  10  of  the  Judicature  Act,  1875,  which  for  certain 
purposes  assimilates  the  rules  in  the  winding  up  of  companies 
to  the  rules  in  bankruptcy,  does  not  operate  to  give  the  landlord 
of  a  company  a  right  to  distrain  for  rent  due  before  the  winding 

up  order  (w). 

Notwithstanding  the  generality  of  sect.  163  of  the  Companies 
Act,  1862,  it  has  been  held  that  a  distress  is  a  proceeding  which 
may  be  commenced  or  proceeded  with  by  leave  of  the  Court 
under  sect.  87  of  the  same  Act(x),  which  section  is  as  follows  :— 

"  When  an  order  has  been  made  for  winding  up  a  company 


(p)  See  1  Smith's  L.  C.  11th  ed. 
449;  Ex  j^aHe  HarH^on  (1884),  13 
Q.  B.  1).  p.  765. 

{q)  Newton  v.  Scott  (1842),  10  M.& 
W.  471 ;  Bru/(/8  v.  Sowry  (1841),  8 
M.  &W.  729;  Phillips  v.  SherHll 
(1845),  6  Q.  B.  944. 

(r)  51  &  52  Vict  c.  62. 

(s)  Sect,  1  (4). 

(t)  A  compulsory  winding  up  com- 
mences at  the  time  of  the  presentation 
of  the  petition  for  winding  up;  a 
winding  up  under  supervision  at  the 
time  of  the  passing  of  the  resolution 


for  winding  up:  Companies  Act. 
1862,  88.  84,  147. 

(u)  lie  Coal  Cmisumere*  Asiociatiw 
(1876),  4  Ch.  D.  625  ;  Jie  Bridgexmier 
Engineering  Co, {IH19),  12Ch.D.  181; 
Th<mui8  V.  Patent  Lionite  Co.  (1881). 
17  Ch.  D.  p.  257;  JRe  South  Kemiugii^ 
Co-op.  StoreSy  ib,  161. 

(x)  Be  Exhall  Cml  Mining  Co. 
(1864),  4  D.  J.  &  S.  377 ;  Be  Lun- 
ca$hire  Cotton  Co.  (1887),  35  Ch.  D. 
656;  Be  Higginahaw  MilU  Co.,  [1896] 
2  Ch.  5-14. 
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under  this  Act,  no  suit,  action,  or  other  proceeding  shall  be 
proceeded  with  or  commenced  against  the  company  except  with 
the  leave  of  the  Court,  and  subject  to  such  terms  as  the  Court 
maj'  impose." 

As  a  general  rule,  leave  will  not  be  given  to  distrain  for  rent  When  leave 
accrued  due  before  the  commencement  of  the  winding  up,  if  the  ^ju  ^oT^ 
lessor  can  prove  for  the  rent  against  the  assets  of  the  company  (i/),  given. 
nor  for   rent  accruing  due   while   the  liquidator    remains  in 
possession  of  the  demised  premises  after  the  winding  up,  if 
this  is  by  arrangement  with   the  landlord  and  for  the  joint 
benefit  of  the  landlord  and  the  company (^);  and  leave  will  be 
refused  if  the  liquidator  simply  abstains  from  trying  to  get  rid 
of  the  property  (a). 

Prima  facie,  sect.  168  of  the  Act  of  1862,  prohibits  the  Principle  on 
landlord's  distress,  and  to  get  over  it  the  landlord  must  show  JJ  g^en!*^^ 
either  that  it  is  inequitable  for  the  company  or  its  liquidator  to 
insist  on  the  section — that  is,  that  there  is  some  special  equity 
which  entitles  the  landlord  to  ask  the  Court  to  relieve  him  of 
the  burden  of  the  section — or  that  it  is  a  case  in  which  the  Court 
will  allow  distress  to  be  put  in  so  as  to  recover  rent  which  ought 
to  be -paid  as  one  of  the  expenses  of  winding  up({>). 

Thus  leave  to  distrain  for  rent  accruing  due  after  the  winding 
up  is  given  if  the  liquidator  remains  in  possession  for  the  con- 
venience of  the  winding  up(c).  But  the  fact  that  an  indirect 
advantage  accrues  from  the  possession  of  the  liquidator  is  not 


(y)  Be  Coal  Consumers*  Association 
(1876),  4  Ch.  D.  625 ;  lie  Bridgewater 
Eufjineering  Co.  (1879),  12  Ch.  D.  181. 
Where  the  lease  is  held  by  a  trustee 
for  the  company,  the  lessor  has  no 
right  of  proof  against  the  company, 
and  he  can  take  the  goods  of  the 
company  in  the  same  manner  as  the 
goo^  of  a  stranger;  and  so  where 
the  company  has  taken  possession 
under  an  agreement  for  tne  assign- 
ment of  tiie  lease :  Re  Luwhj  Granite 
•  Co,  (1871),  L.  R.  6  Oh.  462 ;  lie  Traders* 
N.  Staff.  Co.  (1874),  19  Eq.  60;  Be 
lintiU  United  Service  Ston-s  (1878), 
8  Ch.  D.  616.  It  makes  no  difference 
that  the  hquidator  offers  to  allow  the 
lesBor  to  prove :  Re  Begtnt  United 
Service  Stores^  supra.  In  Ex  parte 
Clemence  (ISS'S),  23  Ch.  D.  154,  it 
▼as  held  tnat  a  landlord,  although  he 
bad  a  collateral  security  in  the  shape 


of  a  promissory  note  given  by  the 
company,  ought  not  to  be  deprived 
of  his  remedy  by  distress.  But  that 
decision  has  been  disapproved  of.  See 
per  Wright,  J.,  in  Be  Uarpur's  Cycle 
Fittings  Co.,  [1900]  2  Ch.  731,  at 
p.  734. 

(z)  Be  Progress  Assurance  Co.  (1870), 
L.  R.  9  Eq.  370. 

(a)  Be  Oak  Bits  CoUiery  Co.  (1882), 
21  Ch.  D.  p.  331. 

(6)  Per  Cotton,  L.J.,  in  Be  Lan- 
cashire  CoUoii  Co.  (1887),  35  Ch.  D. 
p.  662. 

(c)  Be  Oak  Pits  Colliery  Co.  (1882), 
21  Ch.  D.  p.  330;  Be  Lundy  Granite 
Co.  (1871),  L.  R  6  Ch.  p.  466  ;  Re  N. 
Yorkshire  Iron  Co.  (1878),  7  Ch.  D. 
661  ;  Be  Silkstone  Coal  and  Iron  Co. 
(1881),  17  Ch.  D.  158;  Be  Higqin- 
shaiu  Mills  Co.,  [1896]  2  Ch.  p.  550. 
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enough  (d).  If  the  goods  to  be  distrained  upon  are  mortgaged 
to  debenture-holders  to  an  amount  exceeding  their  value,  the 
landlord  is  entitled  to  distrain,  upon  the  ground  that  the  goods  are 
not  the  goods  of  the  company  for  the  purpose  of  sect.  168  (>), 
and  it  makes  no  difference  that  the  debenture-holders  are  willing 
to  release  their  security  (g). 

Where  the  landlord  is  entitled  to  prove  for  the  rent  due  before 
winding  up,  and  to  be  paid  in  full  the  rent  accruing  after  winding 
up,  the  rent  will  be  apportioned  as  at  the  date  of  the  winding  up 
petition  or  resolution,  and  he  will  be  paid  in  full  the  part  in 
respect  of  the  period  subsequent  to  that  date  (/) ;  but  where  the 
rent  is  payable  in  advance,  the  landlord  will  be  paid  in  full  only 
so  much  as  is  due  while  the  liquidator  continues  in  beneficial 
occupation  {(/). 

A  mortgagee  who  is  entitled  to  distrain  under  an  attornment 
clause  contained  in  a  mortgage  granted  by  the  company  does  not, 
for  the  purpose  of  obtaining  leave  to  distrain,  stand  in  as  good  a 
position  as  a  lessor  (h) ;  and  though  there  may  be  circumstances 
which  would  make  it  just  that  mortgagees  should  have  power  to 
distrain  for  interest  accrued  since  the  winding  up,  leave  will  not 
be  given  where  the  occupation  by  the  liquidator  has  been  for  the 
joint  benefit  of  the  company  and  the  mortgagee  (t). 

If  the  landlord  has  a  right  of  re-entry,  and  seeks  to  exercise 
it,  the  liquidator  can  only  retain  the  property  on  condition  of 
complying  with  the  legal  obligation  to  pay  rent  (A:),  and  in  this 
way  the  landlord  may  be  able  to  obtain  payment  in  full. 

Where  the  distress  has  been  already  levied  before  the  winding 
up,  the  rule  is  in  favour  of  the  landlord,  and  the  proceedings 
under  the  distress  will  be  allowed  to  go  on  unless  there  are  special 
circumstances  rendering  this  course  inequitable  (Z). 

Where  a  landlord  has  distrained  on  any  goods  of  a  company 
being  wound  up  within  three  months  next  before  the  date  of  the 


(d)  Be  House  and  Laud  Investment 
Trust  (1894),  42  W.  E.  572. 

(e)  Re  New  City  Constitutional  Club 
Co.,  Ex,  parte  Furssell  (1887),  34 
Ch.  D.  646.  See,  too,  Ite  Harpur's 
Cijde  Fittimjs  Co,,  [1900]  2  Ch.  731. 

(/)  lie  South  Keiisinyton  Co-op, 
Stores  (1881),  17  Ch.  D.  161. 

ill)  Shacktll  V.  Chorlton,  [1895]  1 
Ch.  378. 

(//)  Jie  Lancashire  Cotton  Co,  (1887), 


35  Ch.  D.  656,  see  p.  663.  C/.  Be 
Brown,  Bayley  and  Dixon  (1881),  18 
Ch.  D.  649. 

(t)  Re  Higginshaw  Mills  Co,,  [1896] 
2  Ch.  544. 

(A*)  Re  Siikstone  and  Dodworth  C«. 
(1881),  17  Ch.  D.  158;  General  Shan 
Co.  V.  Wetley  Brick  Co,  (1882),  20 
Ch.  D.  260. 

(/)  Re  Roundioood  Colliery  0*., 
[1897]  1  Ch.  373,  per  Stirling.  J. 
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winding-up  order,  preferential  debts  under  the  Preferential 
Payments  in  Bankruptcy  Act,  1888  (m),  are  a  first  charge  on  the 
goods  so  distrained  on,  or  the  proceeds  of  sale  .thereof ;  but  in 
respect  of  any  money  paid  under  any  such  charge  the  landlord 
has  the  same  rights  of  priority  as  the  person  to  whom  such 
payment  is  made(n). 

Formerly,  in  the  winding  up  of  a  lessee  company  the  lessor  was  Proof  for 
allowed  to  prove  for  the  whole  value  of  the  future  rent,  though  "  ^^^  "®°*^' 
with  the  qualification  that  he  was  not  to  receive  more  than  the 
amount  which  the  company  might  actually  become  liable  to  pay 
under  the  covenant  in  the  lease  (o) ;  and  in  a  case  where  the  lessor 
did  not  wish  the  lease  to  be  given  up,  the  same  rule  was  recently 
followed  (^),  notwithstanding  the  principle  as  to  proving  future 
liabilities  established  by  Hardyv.FothergUl(q).  Where,  however, 
the  lessor  is  willing  for  the  lease  to  be  treated  as  determined,  and 
desires  to  prove  once  for  all  for  his  loss  on  that  footing,  proof 
may  be  at  once  made  in  respect  of  all  liabilities,  present  or  future, 
certain  or  contingent;  and  even  in  a  case  where  he  is  not  so 
willing,  it  must  not  be  taken  for  certain  that,  since  Hardy  v. 
Fothergill,  he  is  entitled  to  the  benefit  of  the  old  rule(r). 

(v)  Remedy  by  Action. 

The  remedy  by  distress  does  not  exclude  the  right  of  the  land-  Remedy  by 
lord  to  recover  rent  by  action  based  on  the  contract  between  exciud^by 
himself  and  the  tenant.     Where,  however,  he  distrains  for  rent  tiistress. 
and  does  not  sell  the  goods,  he  cannot  bring  an  action  for  the 
rent  so  long  as  he  holds  the  distress,  even  though  it  be  insufficient 
to  satisfy  the  rent(«).     But  after  the  sale  he  can  bring  an  action 
to  recover  the  deficiency  («). 

The  granting  of  a  new  lease  does  not  release  rent  due  before  Or  by  new 
its  execution,  although  the  deed  is  dated  before  the  rent  is  due    ^^' 
and  the  term  is  stated  to  have  commenced  before  that  dateOO- 

(m)  51  &  52  Vict.  c.  62.  Xm.,  [1895]  1  Ch.  753. 

(m)  Sect.  1  (4).  (fy)  (1888),  13App.  Cas.  351. 

(o)  Re  Haytor  Granite  Co.  (1866),  (r)  lie  Panther  Lead  Co,,  [1896]   I 

L.  K.  1  Ch.  77  ;  Re  Horsetfs  Claim  Ch.  978. 

(1H68),  L.  R.  5  Eq.  561;  Opptnheimtr  (s)  Lehain  v.  Philpott  (1875),  L.  E. 

V.  Britiah,  cfcc, lnve6tmeiitBank[\%11),  10  Ex.  242. 

6  Ch.  D.  744.     Where  a  mortgagee  {t)  Philpott  v.    Uhain   (1876),  35 

of  the  lessor  is  in  possession,   see  L.  T.  855. 

Hf   Westlxmrne    Grove    Drapery    Co.  (u)  (Utoper  v.   Robinson  (1842),   10 

(1877),  5  Ch.  D.  248.  M.  &  W.  694. 

{p)  Re  New  Oriental  Bank  C')rp. 
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11  Geo.  2, 
c.  19,  8.  14. 

Where  agree- 
ment is  not 
by  deed,  land- 
lord may 
recover 
reasonable 
satisfaction. 


Entiy 
necessary. 


Damages. 


If  the  lease  is  by  deed,  the  action  may  be  either  for  rent  on  the 
indenture  or  on  a  covenant  for  payment  of  rent(x). 

Where  the  lease  is  not  by  deed,  the  action  may  be  either  for 
rent  on  the  special  contract  or  for  use  and  occupation  (p).  In  an 
action  for  rent  on  a  lease  at  will  occupation  must  be  shown ;  but 
not  where  the  lease  is  for  years  (jt). 

The  action  for  use  and  occupation  (a)  is  given  by  the  fourteenth 
section  of  the  Distress  for  Bent  Act,  1787,  which  provides  that 
it  shall  be  lawful  for  the  landlord,  where  the  agreement  is  not 
by  deed,  to  recover  a  reasonable  satisfaction  for  the  lands^ 
tenements,  or  hereditaments  held  or  occupied  by  the  defendant, 
in  an  action  on  the  case,  for  the  use  and  occupation  of  what  was 
so  held  or  enjoyed ;  and  that  if,  in  evidence  on  the  trial  of  such 
action,  any  parol  demise  or  any  agreement  (not  being  by  deed) 
whereon  a  certain  rent  was  reserved  shall  appear,  the  plaintiff 
shall  not  therefore  be  nonsuited,  but  may  make  use  thereof  as  an 
evidence  of  the  quantiun  of  the  damages  to  be  recovered. 

An  action  for  use  and  occupation  lies  upon  a  contract,  express 
or  implied,  to  pay  for  the  occupation  (/>),  but  only  where  the 
tenant  has  actually  entered  and  occupied  the  premises  (c),thoagh 
he  need  not  occupy  for  the  whole  term  covered  by  the  contract  (rf)- 
Sending  in  people  to  clean  and  decorate  the  house  is  evidence  of 
occupation  (e). 

Under  this  form  of  action  the  measure  of  damages  recoverable 
is  usually  the  rent,  wh^re  a  rent  has  been  agreed  upon(/');  and 
where  no  rent  has  been  agreed  upon,  such  sum  as  the  jury  mav 


(x)  For  the  evidence  in  these 
actions,  see  Eoscoe's  Nisi  Prius 
Evidence,  1 7th  ed.  720. 

iy)  For  the  evidence  in  these 
actions,  see  the  treatise  referred  to 
aiipra,  note  (x). 

(z)  Bellasia  v.  Burhrick  (1697),  1 
Salk.  209. 

(a)  In  use  and  occupation  the 
plaintiff  cannot  recover  rent  pay- 
able in  advance  :  Angell  v.  Randall 
(1867),  16  L.  T.  498.  An  equitable 
estate  in  the  plaintiff  will  not  sup- 
port the  action:  Cohh  v.  Carpenter 
(1809),  2  Camp,  13,  note;  Harris  v. 
BiH^her  (1827),  4  Bing.  96 ;  though 
the  defect  in  the  plaintiff's  title  does 
not  prejudice  him,  if  he  himself  let 
the  premises :  Fisher  v.  Marsh  (1865), 
6  B.  &  S.  411,  or  if  his  title  has  been 


recognised  by  payment  of  rent, 
Dolbij  V.  lies  (1840),  11  A.  &  E.  335. 
{b)  Hall  V.  Burgees  (1826),  5  B.  &  C. 
at  p.  833 ;  Gibbmi  v.  Kirk  (1841),  1 
Q.  B.  850 ;  Smith  v.  EldHdge  (ISM), 
15  C.  B.  236;  Dawes  v.  Doicling  (187-1), 
31  L.  T.  65;  S/oper  v.  Sum Mrfm(  1860), 
29  L.  J.  Ex.  275 ;  Churchward  Y.Ford 
(1857),  26  L.  J.  Ex.  354. 

(c)  See  Edge  v.  Straford  (1881).  1 
Cr.  &  J.  391 ;  How  v.  Kennett  (1835), 
3  A.  &  E.  659 ;  Loioe  v.  Boss  (1850), 
5  Ex.  553;  Towne  v.  ffHeinricke 
(1853),  13  C.  B.  892. 

(d)  Simillwood  v.  Sheppards,  [1895] 
2  Q,  B.  627,  629. 

(e)  Smith  V.  Twoart  (1841),  2 
M.  &.  Gr.  841. 

(/)  See  Orettan  v.  Mees  (1878),  7 
Ch.  D.  839. 
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find  the  occupation  to  be  worth  (</).  The  agreed  rent,  how- 
ever, is  only  evidence  of  the  amount  to  be  paid,  and  under 
special  circumstances  —  as  where  the  lessor  had  failed  in  a 
material  point  to  fulfil  his  part  of  the  contract — the  jury  may 
ascertain    the  value  of   the  land  without  regard  to  the  rent 

reserved  (A). 

If  the  rent  has  been  guaranteed  in  writing,  the  landlord  will  Guarantee 
have  an  action  against  the  guarantor ;  but  for  this  purpose  there  *°^  ^®'^^* 
must  be  a  contract  immediately  between  the  landlord  and  the 
guarantor.  Where  A.  addressed  a  letter  to  an  intending  tenant 
undertaking  to  be  responsible  for  the  rent,  and  the  landlord  on 
sight  of  this  letter  accepted  the  tenant,  it  was  held  that,  since 
there  was  no  agreement  between  the  landlord  and  A.,  the  latter 
was  not  liable  (i). 

A  tenant  for  years  cannot  be  made  personally  liable  in  an  Liability  for 
action  of  debt  for  non-payment  of  a  rent-charge  issuing  out  of  r®^^^^*^^^®- 
the  land  (A). 

In   an  action   against  a   tenant   for  rent  in  arrear,  interest  Interest  on 
at  the  current  rate  from   the  day  fixed  for  payment  may  be 
recovered  (Z). 

By  sect.  1  of  the  Eeal  Property  Limitation  Act,  1874  (?/0,  a  statute  of 
limit  of  twelve  years  is  prescribed  for  the  recovery  of  "  any  land  ^™*  ^^^^' 
or  rent"  ;  but  the  word  "rent,"  as  used  there,  refers  to  rents  in 
the  nature  of  rent-charges,  and  does  not  include  rents  reserved 
on  leases  for  years  (n).  Bents  of  the  latter  class  are  subject  to 
the  conflicting  periods  of  limitation  provided  by  8  &  4  Will.  4, 
c.  27  (o),  s.  42,  and  3  &  4  Will.  4,  c.  42,  s.  8. 

The  forty-second  section  of  c.  27  enacts  that  no  arrears  of  rent  3  &^4  Will,  4, 
shall  be  recovered  by  any  action  but  within  six  years  next  after  the 
same  shall  have  become  due,  or  next  after  an  acknowledgment  of 
the  same  in  writing  shall  have  been  given  to  the  person  entitled 


c.  27,  s.  42. 


(y)  Mayor  of  Thetford  v.  Tyler 
(1845),  8  Q.  B.  at  p.  100. 

(h)  Tomlinson  v.  Day  (1821),  2 
Br.  &  B.  680. 

(0  Nash  V.  Speiicer  (1896),  13 
T.  L.  R.  78. 

{k)  Re  Herbage  BentSy  Oreenioichf 
[1896]  2  Ch.  811. 

(0  3  &  4  WiU.  4,  c.  42,  8.  28  ; 
Hkerry  v.  Preston  (1813),  2  Chit.  E. 
243.  See  also  as  to  levying  under  a 
^rit  of  execution  interest  at  4  per 
cent,  from  the  date  of  the  judgment, 


E.  S.  C.  1883,  Ord.  42,  r.  16.  As  to 
interest  payable  by  Crown  tenants, 
see  10  Geo.  4,  c.  50,  s.  91. 

(w)  37  &  38  Vict.  c.  57. 

(«)  Qrant  v.  JB://»«(1841),  9  M.  &  W. 
113;  Archbold  v.  Scully  (1861),  9 
H.  L.  C.  p.  375;  Irish  Land  Com- 
misaioners  v.  Grant  (1884),  10  App. 
Cas.  p.  26.  See  l)e  Beauvoir  v. 
Given  (1850),  5  Ex.  166,  as  to  quit 
rents. 

(o)  Eeal  Property  Limitation  Act,   ' 
1833. 
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thereto  or  his  agent,  signed  by  the  person  by  whom  the  same 
was  payable  or  his  agent. 

And  the  third  section  of  c.  42  enacts  that  all  actions  of  debt 
for  rent  upon  an  indenture  of  demise,  and  all  actions  of  covenant 
or  debt  upon  bond  or  other  specialty,  shall  be  commenced  and  sued 
*^.5®.  ^r^"^^*   within  twenty  years  after  the  cause  of  such  actions  (v),  but  not 

withiD  twenty  "  "^  ^^ 

JC&T8.  after. 

These  enactments  have  been  reconciled  by  treating  the  latter 
as  engrafting  an  exception  upon  the  former :  so  that  while  all 
remedies,  real  and  personal,  for  arrears  of  rent,  are  prima  facie 
•  subject  to  the  six  years  limitation  of  c.  27,  s.  42  (g),  actions 
on  a  covenant  to  pay  rent  or  upon  an  indenture  of  demise  can  be 
brought  for  twenty  years'  arrears  (r). 


SECT.  II.— EEPAIES. 


(1)  Where  there  is  no  express  agreement 

Obligations  of  tenant         .... 

,,  landlord 

(2)  Where  there  is  an  express  agreement . 

Construction  of  general  covenant  to  repair    . 

covenant  to  put  into  repair 
covenant  to  keep  in  repair    . 
covenant  to  yield  up  in  repair 
conditional  covenant  to  repair 
special  agreements  to  repair 

Bepairs  by  lessor    ...... 

Measure  of  damages  for  breach  of  covenant 


»» 


it 


j» 


»» 


>» 


PAGE 

332 
3:J2 
333 
336 
336 
337 
338 
Ml 
342 
344 
345 
346 


Tenants  from 
year  to  year. 


(1)  Where  there  is  no  Express  Agreement. 

Obligations  of  Tenant, 

A  tenant  from  year  to  year  of  a  house  is  only  bound  to  keep 
it  wind  and  water-tight  (a),  to  use  it  in  tenant-like  manner  (t), 
and  to  make  fair  and  tenantable  repairs,  such  as  putting  in 
windows   or   doors   that   have   been   broken   by  him,  so  as  to 


(;))  Except  in  case  of  the  disability 
or  absence  beyond  seas  of  the  person 
entitled  to  such  action,  or  in  case 
an  acknowledgment  has  been  made 
either  in  writing,  signed  by  the 
person  liable  by  virtue  of  such 
indenture,  or  his  agent,  or  by  part 
payment,  or  part  satisfaction.  See 
sects.  4,  5,  of  the  Act  3  &  4  Will.  4, 
c.  42. 

(q)  See  Hunter  v.  X(Kkohh  (1850), 


1  Mac.  &  G.  640 ;  Hum/rey  v.  Otry 
(1849),  7  C.  B.  567. 

(r)  Barley  v.  Tetinant  (1885),  53 
L.  T.  257 ;  Donegati  v.  Xrin  (1885). 
16  L.  R.  Ir.  309. 

(«)  Auirorth  v.  Johnson  (1832),  o 
C.  &  P.  239 ;  Leach  v,  Thomas  (\^U 
7  C.  &  P.  327. 

(t)  Horse/all  v.  Mather  (181o). 
Holt,  N.  P.  7. 
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prevent  waste  and  decay  of  the  premises  (u).  He  must  not 
commit  any  waste  (it)  >  but  he  cannot  be  compelled  to  replace 
doors,  windows  or  stairs  worn  out  with  age  (x),  or  to  re-roof  the 
house,  renew  the  main  timbers,  or  execute  other  general  or 
substantial  repairs  (</). 

Tenants  for  terms  of  years  are  under  a  more  extensive  obliga-  Tenants  for 
tion  to  repair,  since  it  appears  that  they  are  liable  for  permissive  ^^^^  ^^ 
waste,  though  tenants  for  life  are  not  (z). 

An  express  agreement  to  repair  excludes  the  implied  contract 
to  use  the  premises  in  a  tenantable  manner  (a). 

The  liability  of  a  tenant  for  the  results  of  accidental  fire  is  Accidental 
excluded  by  the  Fires  Prevention  (Metropolis)  Act,  1774,  which     ^* 
enacts  that  no  action,  suit  or  process  whatsoever  shall  be  main-  u  Geo.  3, 
tained  against  any  person  in  whose  house,  chamber,  stable,  barii,  >^    '  '     ' 
or  other  building,  or  on  whose  estate  any  fire  shall  accidentally  maintainable 
(Le.y  as  the  result  of  chance,  and  not  of  negligence  or  want  of  ^o^^i<iental 
reasonable  care  (b))  begin ;  nor  shall  any  recompense  be  made  by 
such  person  for  any  damage  suffered  thereby,  any  law,  usage 
or  custom  to  the  contrary  notwithstanding:  provided  that  no 
contract  or  agreement  (c)  made  between  landlord  or  tenant  shall 
be  hereby  defeated  or  made  void. 

This  enactment,  though  occurring  in  a  statute  which  in  the 
main  applies  only  to  the  metropolis,  is  of  general  application  ((/). 


Obligations  of  Landlord, 

Where  there  is  no  stipulation  on  the  subject,  a  person  who  Liability  of 

agrees  to  take  a  house  must  take  it  as  it  stands,  and  cannot  landlord  to 

^  repair. 


(u)  Per  Lord  Kenyon,  C.J.,  in 
Fmjimn  v.  Anon  (1798),  2  Esp.  590. 
The  liability  of  a  copyhold  tenant  to 
repair  under  the  custom  of  the 
manor  is  contractual,  and  survives 
against  his  personal  representatives  : 
Blackmort  v.  White,  [1899]  1  Q.  B. 
293. 

{jc)  Auwarth  v.  Johnson  (1832),  5 
C.  &  P.  239.  See  Torriano  v.  Youwj 
(1833),  6  C.  &  P.  8 ;  Martin  v.  Oilham 
(1837),  7  A.  &  E.  540. 

iy)  Ftryuson  v.  Ajwu.  (1798),  2 
Esp.  590 ;  Horse/all  v.  Mather  (1815), 
Holt,  X.  P.  7;  Leach  v.  Thomas 
(1835),  7  C.  &  P.  327. 

(2)  Infra,  p.  352.    As  to  the  right 


of  a  tenant  in  common  of  a  house  to 
compel  his  co-tenant  to  contribute  to 
the  expenses  of  repairs,  see  Leii/h  v. 
Bicktson  (1883),  12  Q.  B.  D.  194  ; 
15  ih,  60. 

(a)  Standen  v.  Chrismae  (1847),  10 
Q.  B.  135.  But  contra.  White  v. 
Nichohoii  (1842),  4  M.  &  Gr.  95. 

[h)  Filliter  v.  Fhipjmrd  (1847),  11 
Q.  B.  347.  See  Canterbury  v.  Reg, 
(1843),  12  L.  J.  Ch.  281,  284 ;  Iliclcs 
V.  Downintj  (1697),  1  Ld.  Baym.  99. 

(c)  Infruy  p.  337. 

\tl)  Richanh  v.  Easto  (1846),  15 
M.  &  W.  p.  251 ;  Filliter  v.  Phqqxtrd, 
supra. 
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compel  the  lessor  to  put  it  into  a  condition  fit  for  habitation  («). 
As  between  the  landlord  and  tenant  of  premises  let  from  year  to 
year,  there  is  no  obligation  upon  the  former  to  do  substantial 
repairs  during  the  continuance  of  the  lease,  unless  there  is  an 
express  agreement  to  that  effect  (/) ;  nor  is  there  any  such 
obligation  where  the  premises  are  let  for  a  term  of  years  {gY  If 
the  demised  premises  are  burnt  down  during  the  lease,  the 
landlord  is  not  bound  to  rebuild  them  (Ji),  even  though  he  has 
received  insurance  money  (i),  or  has  covenanted  for  quiet  enjoy- 
ment by  the  tenant  (k).  Although  the  lessee's  covenant  to  repair 
contains  an  express  exception  of  damage  by  fire  and  tempest,  it 
seems  that  the  landlord  is  not  bound  to  repair  in  either  of  the 
excepted  cases  (t). 

Where  the  landlord  of  a  house  let  in  apartments  allows  a 
tenant  to  use  the  roof  as  a  drying  ground,  there  is  no  obligation 
on  him  to  keep  the  fence  to  the  roof  in  repair  (m) ;  but  it  is 
otherwise  with  a  common  staircase,  and  an  action  will  lie  at  the 
suit  of  a  person  having  business  with  the  tenants  who  is  injared 
by  its  defective  condition  (/i). 

A  landlord  who  occupies  the  upper  part  of  a  house  is  not 
liable  for  an  accidental  defect  in  a  gutter  owing  to  which  the 
goods  of  a  tenant  on  the  ground  floor  are  spoiled  by  water  (o) ; 
and  similarly  as  to  the  escape  of  water  from  a  cistern  or  water- 
pipe.  The  water  is  brought  into  the  house  for  the  common 
benefit  of  all  the  occupants,  and  the  landlord  is  not  liable  onless 
actual  negligence  can  be  proved  against  him  (j>).    But  it  would 


(e)  Chaiypdl  v.  Gregory  (1864),  34 
Beav.  260.  But  in  the  case  of  weekly 
tenancies  there  appears  to  be  an 
implied  agreement  that  the  landlord 
shall  keep  the  premises  in  repair : 
Broggi  v.  Rohim  (1898),  14  T.  L.  K 
439.  As  to  the  statutory  implied 
condition  as  to  the  state  of  premises 
let  to  the  working  classes,  see  infra, 
p.  354,  note  (y).  The  landlord  is  liable 
for  damage  resulting  from  failure  to 
observe  this  condition :  Walker  v. 
Hohhs  iSb  Co.  (1889),  23  Q.  B.  D. 
458. 

(/)  GoU  V.  Gandy  (1853),  2 
E.  &  B.  p.  847. 

{3)  Arden  v.  Pulleti  (1842),  10 
M.  &  W.  321. 

{h)  Bayne  v.  Walker  (1815),  3  Dow, 
233. 


(0  Leeds  V.  Cheetham  (1827),  1 
Sim.  146 ;  Lofft  v.  Dennis  (1859),  1 
E.  &  E.  474. 

{k)  See  Brown  v.  Quilter  (1764),  2 
Ambl.  at  p.  620. 

(Q  Judgment  of  Lord  Kenyon, 
C.J.,  in  Weigall  v.  Waters  (1795),  6 
T.  E.  at  p.  488. 

(m)  Ivay  v.  Hedges  (1882),  9 
Q.  B.  D.  80. 

(/j)  Miller  v.  Hancock,  [1893]  2 
Q.  B.  177. 

(0)  Carsiairs  v.  Taylor  (1871)t 
L.  E.  6  Ex.  217.  Cy.  Anderm  v. 
Oppenheimer  (1880),  5  Q.  B.  !>• 
602. 

(p)  Boss  V.  Feddtn,  L,  E.  7.  Q-  B. 
661 ;  Blake  &  Co.  v.  Wool/,  [1898]  2 
C.  B.  426. 
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be  going  too  far,  it  is  conceived,  to  say  that  there  is  any  general 
rule  that  a  landlord,  who  occupies  part  of  the  premises,  is  under 
no  liability  to  keep  them  in  such  repair  as  to  render  the  demised 
part  habitable  {q) ;  for,  since  the  decision  in  Miller  v.  Hancock  (r), 
it  is  probable  that  the  landlord  is,  in  some  cases  at  any  rate, 
liable  for  repairs  which  are  necessary  for  the  convenience  and 
safety  of  the  building  as  a  whole. 

Primd  facie  the  liability  to  a  stranger  for  an  accident  due  to  Liability  to 
the  defective  state  of  the  premises  is  on  the  tenant  («) ;  but  it  is  ^^^^K®^**- 
shifted  to  the  landlord  where  the  duty  to  repair  is  by  the  lease 
imposed  on  him  (t) ;  and  it  was  formerly  held  that  the  landlord 
was  equally  liable  where  the  defect  existed  at  the  time  of  letting  (u), 
and  no  duty  to  repair  was  imposed  upon  the  tenant  (r).  But  to 
charge  the  landlord  it  is  necessary  in  either  case  that  he  should 
have  notice  of  the  defect  (a:).  The  continuance  of  a  yearly  or 
weekly  tenancy  is  not  a  re-letting  so  as  to  make  the  land- 
lord liable  in  respect  of  the  state  of  the  premises  at  the 
beginning  of  each  year  (y)  or  week  (z).  More  recently,  however, 
the  view  has  prevailed  that  a  landlord  who  is  under  no  obligation 
to  repair  is  not  responsible  to  persons  using  the  premises  for 
injury  due  to  want  of  repair  (a). 

The  landlord  is  liable  for  a  nuisance  existing  at  the  time  of  the 
demise  (&),  or  created  by  the  act  of  the  tenant  where  the  terms 
of  the  demise  are  an  authority  to  create  the  nuisance  (e).  But 
otherwise,  since  the  landlord  has  no  power  or  right  of  interference, 
he  incurs  no  responsibility  {d). 


(j?)  See  notes  to  Pom/ret  v.  Ricroft 
1  Wins.  Saund.  ed.  1871,  357 ;  Car- 
tiaira  v.  Taylor,  supra,  p.  223 ;  and 
cf,  CoJeheck  v.  Girdlers'  Co.  (1876),  1 
Q.  B.  D.  234. 

(r)  [1893]  2  a  B.  177. 

(«)  Pretty  v.  Bickmore  (1873),  L.  R 
8  C.  P.  401;  NorHs  v.  Catmiir 
(1885),  C.  &  E.  576.  See  Gwinnell 
V.  Earner  (1875).  L.  E.  10  C.  P.  658. 

(t)  PaifTije  V.  Rogers  (1794),  2  H.  Bl. 
349;  MHh  v.  Teinple-WeH  (1885),  1 
T.  L.  B.  503. 

(tt)  Todd  V.  Flight  (1860),  9 
C.  B.  N.  S.  377 ;  Rohhiiis  v.  James 
(1863),  15  C.  B.  N.  S.  221,  240; 
NtUon  V,  Livinrpool  Brewery  Co, 
(1877),  2  C.  P.  D.  311. 

(i')  Pretty  v.  Bickmore,  supra  ; 
Owinnell  v.  Earner,  supra. 


(x)  Gwinnell  v.  Earner,  supra; 
Broggi  v.  Robins  (1899),  15  T.  L.  R. 
224. 

(y)  Oandy    v.    Jubber    (1865),     9 

B.  &  S.  p.  15. 

(z)  Bowen  v.  Anderson,  [1894]  1 
Q.  B.  164;  oveiTuling  Sand/ord  v. 
Clarke,  21  a  B.  D.  398. 

{a)  Lane  v.  Cox,  [1897]  1  Q.  B. 
415  ;  Copp  V.  Aldridge  cfe  Co.  (1895), 
11  T.  L.  E.  411. 

(b)  R  V.  Pedley,  1  A.  &  E.  822 ; 
Gandy  v.  Jubber  (1864),  5  B.  &  S. 
78. 

(c)  Harris  v.  James  (1876),  45 
L.  J.  a  B.  545. 

{d)  Judgment  of  Crompton,  J.,  in 
Gandy  v.  Jubber  (1864),  5  B.  &  S. 
p.  88;  Rich  v.  Basterjteld  (1847),  4 

C.  B.  783 
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(2)  Where  there  is  an  Express  Agreement. 

Under  a  general  covenant  to  repair  a  house,  the  tenant  must 
keep  it  in  substantial  repair,  according  to  the  age  and  nature  of 
the  building  («?). 

It  is  well  settled  that  a  general  covenant  to  repair  must  be 
construed  to  have  reference  to  the  condition  of  the  premises  at 
the  time  when  the  covenant  begins  to  operate  (/)  and  the  jury 
may  inquire  whether  the  house  was  new  or  old  at  the  time  of  the 
demise  (g).  No  tenant  is  bound  to  leave  for  his  landlord  a  new 
house,  but  the  house  which  he  took,  in  a  state  of  fit  repair  as 
such  house  (ft). 

If  the  house  demised  is  an  old  one,  the  tenant  is  only  bound 
to  keep  it  up  as  an  old  house,  and  is  not  obliged  to  give  the 
landlord  the  benefit  of  new  work  (i).  It  is  not  meant,  in  fact, 
that  the  old  building  is  to  be  restored  in  a  renewed  form  at  the 
end  of  the  term,  so  as  to  make  the  value  of  it  greater  than  it 
was  at  the  commencement  of  the  term.  Diminution  in  value, 
resulting  from  the  natural  operation  of  time  and  the  elements, 
falls  upon  the  landlord ;  but  the  tenant  must  take  care  that  the 
premises  do  not  suffer  more  damage  than  the  operation  of  these 
causes  would  effect,  and  he  is  bound,  by  seasonable  applications 
of  labour,  to  keep  the  house  as  nearly  as  possible  in  the  same 
condition  as  when  it  was  demised  (A;). 

Hence,  where  the  tenant  has  covenanted  to  repair  drains,  he 
is  not  bound  to  pay  for  the  construction  of  a  new  drain  by  the 
local  authority  under  the  Public  Health  Act,  1875  (Z).  And  the 
tenant  is  liable  for  repairs  only,  and  not  for  alterations,  such  as 
laying  a  new  floor  on  an  improved  plan  (m).  An  agreement  to 
keep  a  piece  of  ornamental  water  in  good  and  substantial  repair 
is  performed  by  keeping  the  water  from  bursting  its  banks  and 
by  maintaining  the  sluices  in  working  order  (n).     An  agreement 


(e)  Harris  v.  Jones  (1832),  1 
Moo.  &  E.  173;  Stanley  v.  Towgood 
(1836),  3  Bing.  N.  C.  4. 

(/)  Per  Parke,  B.,  in  Walker  v. 
Hutton  (1842),  10  M.  &  W.  p.  258. 

{y)  Stanley  v.  Towgood,  supra.  See 
Mantz  V.  Goriny  (1838),  4  Bing. 
N.  C.  451. 

(/*)  Scales  V.  Lawrence  (1860),  2 
P.  &.  F.  289. 

(i)  Per  Tindal,  C.J.,  in  Harris  v. 


Jones  (1832),  1  Moo.  &  B.  at  p.  175. 

{k)  See  summing  up  of  Tindal. 
C.J.,  in  OutteridyeY,  Munyard  (1834), 
1  Moo.  &  R  at  p.  336. 

(/)  Lyon  V.  Greetihoto  (1892),  8 
T.  L.  B.  457. 

(m)  Soward  v.  Leyyait  (1836),  7 
C.  &  P.  613. 

M  Bird  V.  Ehves  (1868),  L.  B. 
3  Ex.  225. 
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to  do  **  necessary  repairs  "  imposes  on  the  tenant  the  burden  of 
doing  all  repairs  which  are  requisite  during  the  term  (o). 

Questions  of  repair  are  questions  of  fact  for  the  jury,  to  be  Breach  of 
decided  on  what  are  the  substantial  merits  of  the  case  rather  repair?^  ^ 
tb&n  on  strict  rights.  The  landlord  is  not  to  claim  for  every 
trivial  defect  {p).  A  breach  of  the  covenant  is  not  excused 
because  the  covenantor  has  bond  fide  employed  persons  to  repair. 
If  bis  agents  have  not  in  fact  repaired,  there  is  no  equity  to 
relieve  against  the  breach  (g). 

Unless  the  covenant  by  the  tenant  to  repair  contains  an  express  Where 
exception  of  damage  by  fire  or  other  casualty,  he  will  be  bound  buS^ed  down. 
to  rebuild  or  repair  the  demised  premises  if  they  should  be 
burned  down  (r),  or  otherwise  destroyed  («),  or  injured  during 
tbe  term.  Although  the  lease  contains  a  covenant  by  the  tenant 
to  insure  the  premises  in  a  specified  sum,  he  is  still  liable  on  the 
covenant  to  repair,  and  his  responsibility  is  not  limited  to  the 
Buna  named  in  the  covenant  to  insure  (f).  But  a  tenant  who  has 
to  leave  the  premises  in  the  same  state  of  repair  as  when 
delivered  to  him  need  not  rebuild  so  as  to  improve  the  premises, 
and  where  the  rebuilding  would  cost  1,6852.  and  would  increase 
the  value  by  6002.,  the  damages  for  breach  of  the  covenant  were 
assessed  at  1,035Z.  {u). 

Under  a  covenant  to  put  into  habitable  repair,  the  tenant  must.  Covenant  to 
if  necessary,  place  the  demised  premises  in  a  better  state  than  that  repair. 
in  ^hich  he  found  them  {x).  He  is  not  bound  to  make  a  new 
house,  but  regard  being  had  to  the  state  of  the  premises  at  the 
time  of  the  agreement  and  to  their  situation,  and  to  the  class  of 
persons  who  are  likely  to  inhabit  them,  he  is  to  put  them  into  a 
condition  fit  for  a  tenant  to  inhabit  (x).  A  covenant  ^'  forthwith  " 
to  put  premises  into  complete  repair  is  not  construed  as  referring 


(o)  Truscott  V.  Diamond  Bock 
Boring  Co.  (1881),  20  Ch.  D.  251. 

(^p)  Scales  V.  Latorence  (I860),  2 
P.  A  F.  289,  per  Willes,  J.  As  to 
the  effect  on  tne  tenant's  liability  of 
a  promise  by  the  landlord  before 
demise  to  do  some  repairs,  see 
nalda,n€  v.  Newcornb  (1863),  12 
W.  R.  135. 

(</)  NoIcesY,  Gihhon  (1856),  3  Drew. 
681.  As  to  statutory  relief,  see 
fw/ra.  Chap.  VI.,  Sect.  2  (3)  (iv.). 

(r)  E.  of  Chesterfield  v.  D,  of 
Bolton  (1739),  Comyn,  627 ;  Pym  v. 
Blackburn  (1796),  3  Ves.  34;  Bidlock 

li.T. 


V.  Dommitt  (1796),  6  T.  E.  650; 
Dighy  v.  Atkinson  (1815),  4  Camp. 
275.  See  Clark  v.  Olasgotv  Ass.  Go. 
(1854),  1  Macqueen,  668,  p.  678; 
Gregg  v.  Coates  (1856),  23  Beav.  33. 

(«)  Brecknock  Co.  v.  Pritchard 
(1796),  6  T.  R.  750;  Manchester 
Bonded  Warehouse  Co:  v.  Cttrr  (1880), 
5  C.  P.  D.  507. 

{t)  Bighy  v.  Atkinson  (1815),  4 
Camp.  275,  278. 

(«)  Yates  V.  Danster  (1855),  11  Ex. 
15. 

(x)  Belcher  v.  M'Intosh  (1839),  8 
C.  &  P.  720. 
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to  any  specific  time ;  it  is  for  a  jary  to  say,  upon  a  reasonable 
construction,  whether  it  has  been  performed  (y),  A  covenant  to 
put  in  repair  can  only  be  broken  once  for  all,  and  therefore  if  a 
breach  has  been  committed  in  the  time  of  the  lessee,  and  damages 
recovered  from  him  by  the  lessor  in  respect  of  such  breach,  the 
assignee  of  the  lessee  will  not  be  liable  (z). 

A  covenant  to  keep  premises  in  good  repair  binds  the  lessee  to 
put  them  into  good  repair  with  reference  to  their  age  and 
class  (a),  to  maintain  them  in  that  state,  and  in  that  state  to 
deliver  them  up  at  the  end  of  the  term  (b).  He  must  have  them 
constantly  in  repair,  and  if  at  any  time  during  the  term  they  are 
out  of  repair,  he  is  guilty  of  a  breach  of  covenant,  which  is  the 
proper  subject  of  an  action  before  the  expiration  of  the  lease  (c). 
Accordingly,  it  is  no  defence  for  an  assignee  to  say  that  the 
premises  were  out  of  repair  at  the  time  when  he  took  possession  (d). 
But  under  a  repairing  and  painting  covenant  the  lessee  is  not 
bound  to  fill  up  cracks  in  plaster  and  holes  made  by  nails  within 
the  period  fixed  for  redecorating  {e). 

As  this  covenant  is  a  continuing  one,  the  recovery  of  damages 
upon  it  in  a  previous  action  is  no  bar  to  a  subsequent  action 
against  the  tenant  or  his  assignee,  so  long  as  the  premises  are 
out  of  repair,  but  the  fact  maybe  used  in  mitigation  of  damages  (/). 
It  is  a  breach  of  this  covenant  to  pull  down  the  demised  premises 
either  wholly  or  partially,  or  to  open  a  doorway  in  a  wall  (^), 
unless  by  the  terms  of  the  lease  it  is  implied  that  additions  and 
improvements  are  to  be  made  (h).    Where  there  was  a  covenant 


(y)  Doe  V.  Sutton  (1841),  9  C.  & 
P.  706. 

(z)  See  Coward  v.  Oreyory  (1866), 
L.  E.  2  C.  P.  153.  So  a  building 
covenant — to  erect  specified  buildings 
within  twelve  months — is  not  a 
continuing  covenant,  but  is  broken 
once  for  all  at  the  end  of  the  twelve 
months,  if  the  buildings  have  not 
then  been  erected :  Jacob  v.  Dow7i, 
[1900]  2  Ch.  156,  at  p.  161. 

(rt)  Saner  v.  Bilton  (1878),  7  Ch.  D. 
p.  821. 

(6)  Payne  v.  Haine  (1847).  16 
M.  &  W.  54t ;  Burdett  v.  Withers 
(1837),  7  A.  &  E.  136;  Woolcock  v. 
Deiu  (1858),  1  F.  &  F.  337. 

(c)  Luxmore  v.  Eohson  (1818),  1 
B.  &  A.  584,  585. 

(d)  Plummer  v.  Johnson  (1902),  18 


T.  L.  R.  316. 

(c)  Perry  y/  Chotzner  (1893),  9 
T.  L.  R  488. 

(/)  Coward  v.  Gregory  (1866), 
L.  B.  2  C.  P.  153.  As  to  contmuing 
breach,  see  Morris  v.  Kennedy,  [1896] 
2  It.  R  247. 

(g)  Oange  v.  Lockwood  (1860),  2 
F.  &  F.  115 ;  Doe  v.  Jackson  (1817), 
2  Stark.  293;  Doe  v.  Bird  (1833),  6 
C.  &  P.  195.  Cf,  Borgnis  v.  Edtcards 
(1860),  2F.  &F.  111. 

(/i)  See  Doe  v.  Jones  (1832),  4 
B.  &  Ad.  126.  As  to  damages  o& 
the  covenant,  where  the  premises 
have  been  condemned  by  the  local 
authority  and  demolished,  see  Bit 
Serle,  [1898]  1  Ch.  652;  46  W,  R. 
p.  442. 
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by  the  lessee  to  complete  bouses  within  two  months  and  keep 
them  in  repair,  and  the  houses  were  never  finished,  it  was  held 
that  the  assignee  of  the  reversion  could  sue  in  respect  of  the 
breach  of  the  covenant  to  repair,  though  possibly  not  in  respect 
of  the  covenant  to  finish,  the  breach  of  this  covenant  being 
complete  before  the  assignment  (i)*  In  a  recent  case(/i;),  the 
lessees  of  a  piece  of  land  had  covenanted  that  they  would,  within 
twelve  months  from  the  date  of  the  lease,  erect  specified  buildings 
on  the  land,  and  also  would ''  at  all  times  during  the  said  term  keep 
the  said  messuages  and  premises  so  to  be  erected  as  aforesaid  in 
good  and  substantial  repair."  The  buildings  were  never  erected. 
It  was  held  that  the  repairing  covenant  imposed  on  the  lessees 
an  obligation  to  do  from  time  to  time  all  things  necessary  to 
efifect  the  performance  of  that  covenant,  including  the  erection  of 
the  buildings,  if  not  erected  within  the  period  prescribed  in  the 
building  covenant;  and  that  accordingly  there  was,  as  long  as 
the  buildings  remained  unerected,  a  continuing  breach  of  the 
repairing  covenant.  , 

Upon  a  covenant  to  well  and  substantially  repair,  uphold  and  Covenant  to 
maintain,  and  the  premises  so  repaired  to  yield  up  at  the  end  of  ^bstantiaUj 
the  term,  the  tenant  is  not  bound  to  make  good  a  defect  caused  repair. 
by  the  natural  operation  of  time  and  the  elements  on  a  house 
the  original  construction  of  which  was  faulty  (Q.     However  large 
the  words  of  the  covenant  may  be,  a  covenant  to  repair  a  house  , 
is  not  a  covenant  to  give  a  different  thing  from  that  which  the 
tenant  took  when  he  entered  into  the  covenant.     If  a  tenant  takes 
a  house  which  is  of  such  a  kind  that,  by  its  own  inherent  nature, 
it  will,  in  course  of  time,  fall  into  a  particular  condition,  the 
effects  of  that  result  are  not  within  the  tenant's  covenant  to 
repair  (m).      Similarly  a  covenant  by  a  lessor  to  keep  drains 
and  sewers  in   good  tenantable  repair  does  not  extend  to  a 
rectification  of  a  structural  defect,  but  is  confined  to  keeping  up 
the  drains  as  they  existed  in  the  required  state  of  repair  (n).    A 
tenant  who  has  covenanted  to  substantially  repair,  uphold  and 
nuUntain  a  house  is  bound  to  paint  the  inside  woodwork,  &c.  (o). 


pp.  216,  217.    Thiscaee  was  fallowed 
m    Wright  v.  Lawson,  C.  A.   (1903), 


(»')  Bennett    v.   Herring   (1857),    3 
C.  B.  N.  S.  370. 

{k)  Jacob  V.  Down,  [1900]  2   Ch.  W.  N.  108 ;  19  T.  L.  R.  203,  510. 

15«,  at  pp.  161,  162.  {n)  Hiiggall    v.    McKtan    (1884), 

(/)  Lister    v.   Lane  awl    Nesham,  C.  &  E.  391. 

[1893].  2  Q.  B.  212.  (o)  Monk  v.  Noyes  (1824),  1  C.  &  P. 

(m)  Per  Lord  Esher,  M.R.,  ib.  at  265. 
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But  a  covenant  to  well  and  sufficiently  repair,  &c.,  paint,  &c., 
and  keep  the  demised  premises  with  all  needful  reparations,  does 
not  necessarily  involve  the  entire  repapering  and  painting  (j>). 
Under  an  agreement  to  keep  a  house  in  ''good  tenantable 
repair,"  and  so  leave  the  same  at  the  expiration  of  the  term,  the 
tenant's  obligation  is  to  put  and  keep  the  premises  in  such  repair 
as,  having  regard  to  the  age,  character,  and  locality  of  the  house, 
would  make  it  reasonably  fit  for  the  occupation  of  a  reasonablj- 
minded  tenant  of  the  class  who  would  be  likely  to  take  it,  and  it 
is  immaterial  that  the  house  was  not  in  tenantable  repair  when 
the  tenancy  began  {q).  Under  such  an  agreement  the  tenant  is 
liable  to  paint  sufficiently  to  preserve  the  woodwork,  but  he  is 
not  necessarily  bound  to  paper  and  paint  so  as  to  leave  the  house 
in  the  same  state  of  decorative  repair  as  when  he  took  it(r). 
An  agreement  by  the  landlord  to  put  the  premises  inio 
*'  good  tenantable'  repair  "  does  not  bind  him  to  put  t^em  into 
such  repair  for  any  special  purpose  not  stipulated  for  in  the 
agreement  (s). 

An  agreement  to  keep  and  leave  the  demised  premises  in  good 
repaire  .  ^^^  substantial  repair  extends  to  all  things  which  are  properly  a 
part  of  the  premises,  as  the  pavement  of  a  courtyard  (t),  or,  in 
a  lease  of  a  mill,  the  mill-wheel  (u) ;  and  where  there  is  a  general 
covenant  by  the  lessee  to  repair  and  keep  and  leave  in  repair,  it 
will  be  inferred  that  he  undertakes  to  repair  buildings  which 
may  be  erected  during  the  term  {x) ;  and,  a  fortiori,  where  the 
covenant  extends  to  "  buildings  erected  and  built  or  to  be  erected 
and  built  upon  the  demised  ground  or  any  part  thereof  "(y). 
On  the  other  hand,  a  particular  covenant  to  repair  the  demised 
buildings  will  be  construed  as  referring  only  to  existing  build- 
ings (z) ;  for  a  covenant  to  repair,  which  in  its  terms  applies  to 
certain  specified  buildings,  must  not  be  extended  beyond  those 
buildings  (a)  :  while  a  covenant  to  leave  the  demised  premises 


What  things 


(p)  Moxon  V.  Tomishend  (1886),  2 
T.  L.  R  717;  affirmed,  3  T.  L.  R. 
392. 

(o)  Proudfoot  V.  ffaH  (1890),  25 
Q.  B.  D.  42. 

(r)  Crawford  v.  Newton  (1887),  36 
W.  R.  54. 

(«)  McClure  v.  LiWe  (1868),  19 
li.  T   287 

\t)  Pyot  V  St  John  (1610),  Cro. 
Jac.  329. 

(u)  Openshnw  v.  Emns  (1884),  50 


L.  T.  156. 

(x)  Douse  V.  Earle  (1689),  3  Lev. 
264;  2  Ventr.  126;  judgment  of 
Channell,  B.,  in  Cornish  v.  Clei/e 
(1864),  34  L.  J.  Ex.  at  p.  22;  Brotcn 
V.  Blundm  (1684),  Skin.  121. 

(y)  Hudson  v.  WiUiams  (1879).  39 
L.  T.  632. 

(z)  See  CoTfiish  v.  CUife  (1864),  3 
H.  &  C.  446. 

(a)  Per  Bigham,  J.,  in  Smith  v. 
Mills  (1899),  16  T.  L.  E.  59. 
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wifch  all  new  erections  well  repaired  has  been  held  under  special 
circumstances  to  extend  to  new  erections  only  {b). 

A  covenant  to  yield  up  in  repair  buildings  erected  during  the  Covenant  to 
term  includes  buildings  erected  for  trade  and  manufacture  if  re^,"^^'^ 
afSxed  to  the  freehold  (c) ;  and  where  a  lessee  who  has  erected 
fixtures  takes  a  new  lease  with  covenant  to  repair,  the  fixtures 
fall  within  the  covenant  unless  it  is  clearly  shown  that  they 
were  not  intended  to  pass  under  the  second  demise  (d).  But  a 
removal  of  fixtures  which  the  tenant  does  not  immediately 
replace  is  not  in  itself  a  breach  of  the  covenant  to  repair 
and  deliver  up,  if  they  can  be  replaced  before  the  end  of  the 
term  (e), 

A  covenant  to  deliver  up  a  house  at  the  end  of  the  term  ''  in  Reasonable 
as  good  repair  and  condition  as  it  now  is  in,  reasonable  wear  and  J^  ^  ^®" 
tear  excepted,"  means  that  the  tenant  is  to  be  bound,  at  the  end  of 
the  tenancy,  to  deliver  up  the  premises  in  as  good  condition  as 
they  were  in  at  the  beginning  of  it,  subject  to  the  exception  of 
dilapidations  caused  by  the  friction  of  the  air,  by  exposure,  and 
by  ordinary  use.     Outside  painting  is  a  thing  which  the  tenant 
is  not  bound  to  do  under  such  a  covenant  (/).     A  covenant  to  Covenant  to 
rebuild  premises  requires  the  rebuilding  of  the  whole  ;  to  rebuild  rebuild, 
some  and  repair  some  is  not  enough  (g).    But  a  covenant  to  pull 
down  a  house  and  build  a  new  one  does  not  require  the  erection  of 
the  new  house  in  the  same  manner,  and  style,  and  shape,  and  with 
same  elevation  as  the  old  (h).    And  where  the  covenant  is  to  put 
and  keep  in  repair  and  take  down  as  occasion  may  require  and 
build  new  houses,  it  is  enough  to  repair  so  as  to  make  the  houses 
substantially  as  good  as  new  houses  (i). 

Covenants  on  the  part  of  the  tenant  to  repair  and  keep  in  repair  General 
the  demised  premises  during  the  term,  and  to  repair  specified  covenant  and 
defects  ivithin  a  certain  time  after  notice  (k),  are  considered  separate  repair  on 
and  independent  covenants,  if  they  severally  make  a  complete  ^®*^^' 


(b)  Ltnit  Y.  NurHs  (1757),  1  Burr. 
287. 

(c)  ^\lyl(/r    T.    CoUinge    (1807),    1 
Tannt  19. 

(d)  Thresher  v.  E.  London  Water- 
^^h  Co.  (1824),  2  B.  &  C.  608. 

(e)  Doe  V.  Davis  (1851),  15  Jur.  155. 
(/)  Terrell  y.  Murray  (1901),  17 

T.  L.  R.  570, 

(g)  City  of  London  v.  Nash  (1747), 
3  Atk.  512. 


(A)  Low  V.  Lines  (1864),  4  D.  J.  &  S. 
286. 

{i)Er€lyn  v.  Raddish  (1817),  7 
Taunt.  411. 

{k)  The  notice  may  be  suspended 
by  the  pendency  of  negotiations 
between  the  parties:  Hughes  v. 
Afetrop.  By,  Co,  (1877),  2  App.  Cas. 
439.  See  Doe  v.  Brindley  (1832),  4 
B.  &  Ad.  84. 
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sentence^  or  are  foand  in  different  parts  of  the  same  deed(0; 
but  if  the  whole  stands  in  the  same  sentence  it  may  be  held  to 
be  one  entire  covenant  (Z).  Where  the  covenants  are  indepen- 
dent, the  right  of  entry  attaches  for  breach  of  the  general 
covenant  though  no  notice  has  been  given  under  the  special 
covenant  (m). 

Where  the  lessor  has  a  remedy  for  recovering  the  expenses  ol 
repairing,  and  elects  to  do  the  repairs  himself,  he  waives  the 
forfeiture  under  the  general  covenant  (n),  and  after  such  repairs 
he  cannot  recover  on  the  general  covenant,  inasmuch  as  the 
premises  are  not  out  of  repair  at  the  time  of  bringing  the  action, 
nor  on  the  special  covenant  if  no  proper  notice  has  been  given  (n). 
Hence  mesne  lessees,  who  repair  to  avoid  a  forfeiture,  may  find 
themselves  without  remedy  against  the  sublessees  (o). 

A  covenant  to  repair  during  the  term  after  notice,  and  to  leave 
in  repair  at  the  end  of  the  term,  constitutes  distinct  liabilities, 
and  notice  is  not  necessary  to  sustain  an  action  for  non-repair  at 
the  end  of  the  term  (p). 

A  covenant  by  the  lessee  to  repair  is  sometimes  made  con- 
ditional on  the  performance  of  some  act  by  the  lessor;  as,  for 
instance,  on  his  first  putting  the  premises  into  repair  (q) ;  but  it 
may  be  a  question  whether  it  is  a  single  conditional  covenant,  or 
whether  there  are  independent  covenants  by  the  lessee  and  lessor 
respectively.  Where  the  tenant  covenants  to  keep  in  repair  the 
demised  premises,  the  same  being  first  put  into  repair  by  the 
landlord  (r),  or  the  landlord  allowing  timber  («),  the  repair  or 
allowance  of  timber  by  the  landlord  is  a  condition  precedent ; 
though  similar  words  have  been  held  to  raise  an  independent 
covenant  on  the  part  of  the  lessor  to  put  premises  into  repair  on 
which  the  tenant  can  sue  (t). 

Where  the  covenant  is  conditional,  the  lessee  is  not  liable  for 
the  non-repair  of  any  part  of  the  premises  until  the  lessor  has 


(/)  Judgment  in  Horse/all  y.  Teatar 
(1817),  7  Taunt.  385,  at  p.  388. 

(wi)  Baylis  v,  Le  Gros  (1858),  4 
C.  B.  N.  S.  537 ;  and  as  to  the  effect 
of  notice  under  the  special  covenant 
in  "waiving  the  forfeiture  for  breach 
of  the  general  covenant,  see  iw/ra, 
Chap.  VI.,  Sect.  2  (3)  (iii.). 

(n)  Doe  V.  Lewis  (1836),  5  A.'&  E. 
277. 

(o)  Wmams  V.  Williams  (1874), 
L.  E.  9  C.  P.  659. 


(p)  Harslet  v.  Butcher  (1623),  Cro. 
Jac.  644. 

{q)  Slater  v.  Stofie  (1623),  (>o.  Jac. 
645. 

(r)  Neale  v.  RatcUffe  (1850).  15 
Q.  Is.  916. 

W  Thomas  v.  Cadwalladtr  (17-14), 
Willes,  496 ;  though  see  Muddettinte 
V.  Thomas  (1739),  Willes.  146. 

(0  Cannock  v.  Jones  (1849).  3  Ex. 
233. 
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entirely  performed  his  condition  (u),  though,  if  the  condition  is 
for  the  supply  of  material,  it  is  sufficient  that  the  lessor  is  ready 
to  supply  the  material  when  required  (x).  A  covenant  by  the 
tenant  to  repair,  **  having  or  taking  sufficient  house-bote,  hedge- 
bote,  &c.,  for  the  doing  thereof,  without  committing  any  waste 
or  spoil,"  is  an  absolute  covenant  to  repair  free  from  condition 
precedent  that  there  shall  be  a^sufficient  supply  of  that  kind  of 
timber  on  the  premises  (y).  And  where  the  tenant  agrees  to 
keep  farm  buildings  in  repair,  and  the  landlord  by  a  separate 
clause  agrees,  on  notice  from  the  tenant,  to  find  materials,  the 
tenant  must  repair  and,  if  necessary,  sue  the  landlord  on  his 
covenant.  Hence  the  tenant  cannot  get  damages  from  the  land- 
lord for  injury  to  his  goods  due  to  the  non-repair  of  the  roof  (2:). 

Where  the  tenant  is  to  expend  money  on  improvements  to  the  Approval  of 
approbation  of  a  surveyor  to  be  named  by  the  landlord,  the  ^°'^®y^^* 
appointment  of  a  surveyor  is  a  condition  precedent  to  the  tenant's 
liability  (a);  and  similarly  with  respect  to  the  completion  of 
hoQses  (b).  But  although  the  surveyor  is  not  satisfied,  it  is  no 
forfeiture  if  in  the  opinion  of  those  who  try  the  cause  he  ought 
to  have  been  satisfied  (c).  Where,  however,  the  lessee  is  to  retain 
out  of  his  rent  the  cost  of  improvements  to  be  done  in  a  sub- 
stantial manner  and  to  the  approval  of  the  lessor,  such  approval 
is  not  a  condition  precedent  to  the  right  to  retain  the  rent  (d). 
Where  the  lessee  covenants  to  do  certain  work  which  is  to  be  left 
to  the  superintendence  of  named  persons,  the  covenant  is  absolute, 
the  specified  superintendence  not  being  a  condition  precedent  or 
concurrent  (e). 

The  liability  of  the  lessee  upon  a  covenant  to  repair  com-  Commence- 
mences  only  from  the  execution  of  the  lease  by  the  lessor.     He  J^e's^ 
is  not  liable  for  acts  done  before  the  time  of  the  execution  of  the  liability. 
lease,  although  the  habendum  of  the  lease  states  the  premises  to 
be  held  from  a  day  prior  to  its  execution  (/). 


(m)  Neale  v.  Batdiffe  (1850),  15 
Q.B.  916;  Cannock  v.  Jones  (1849), 
3  Ex.  233.  See  Counter  v.  Macpher- 
9fm  (1845),  5  Moore,  P.  C.  0.  83; 
Coward  v.  Greyory  (18C6),  L.  R.  2 
C.  P.  153. 

(«)  MaHyn  v.  Clue  (1862),  18  Q.  B. 
661. 

(y)  Bean  and  Chapter  of  Bristol  v. 
^(mu  (1859),  1  E.  &  E.  484. 

(2)  Tucker  v.  Linger  (1882),  21 
Ch.  D.  18. 


(a)  Comnhe  v.  Green  (1843),  11 
M.  &  W.  480. 

(6)  Hunt  V.  Bishop  (1853),  8  Ex. 

(c)  Boe\.  Baker  (1848),  2  C.  &  K. 
743. 

{d)  Dallman  v.  King  (1837),  4 
Bing.  N.  C.  105. 

(e)  Cannock  v.  Jones  (1849),  3  Ex. 
233  ;  5  Ex.  713 ;  3  H.  L.  0.  700. 

(/)  Shaw  V.  Kay  (1847),  1  Ex. 
412. 
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Cases  illus- 
trating con- 
strnction  of 
agreements 
as  to  repairs. 


The  following  cases  illastrate  the  construction  of  special 
agreements  relating  to  repairs : — 

Covenant  hy  leasee  to  keep  in  repair  the  premises  and  aU 
erections f  buildings  and  improvements  erected  thereon  during 
the  term,  and  yield  up  the  same  in  good  repair.  The  lessee 
cannot  remove  a  verandah  erected  by  him,  the  lower  part 
of  which  is  attached  to  posts  fixed  in  the  ground  {g). 

Covenant  hy  lessee  of  a  farm  well  and  substantially  to  repair 
and  keep  in  good  substantial  repair,  and  so  well  and  sub- 
stantially repaired  to  yield  up  at  the  end  of  the  temu  The 
tenant  is  bound  to  give  up  the  premises  in  as  good  a  state 
of  repair  as  they  were  in  when  he  took  possession,  and  they 
must  be  inferred  to  have  been  then  in  a  tenantable  state  (A). 

Agreement  hy  tenant  to  leave  a  farm  in  as  good  condition  as  he 
found  it.  Is  an  agreement  to  leave  it  in  tenantable  repair 
if  he  found  it  so(t). 

Covenant  Inj  lessee  of  a  coal  mine  at  the  end  of  the  term  to  yield 
up  the  works  and  mines,  and  all  ways  and  roads,  in  such 
good  repair,  order  and  condition,  that  the  works  may  be 
continued  and  carried  on  by  the  lessor.  Does  not  extend 
to  movable  chattels,  such  as  iron  tramplates  fastened  to 
wooden  sleepers  not  let  into  the  ground  ik). 

Covenant  by  lessee  of  farm  to  repair  and  leave  in  good  repair  all 
buildings  to  be  erected  thereon  during  die  term.  Extends 
to  a  farm-house  erected  during  the  term  by  permission  of 
the  lessor,  who  is  lord  of  the  manor,  on  the  waste  adjoining 
the  demised  premises  (Z). 

Covenant  by  lessor  of  a  house  to  repair  and  keep  in  repair  all 
the  external  parts  of  the  demised  premises.  A  partition 
wall  dividing  the  demised  house  from  an  adjoining  house 
is  an  external  part  of  the  premises  within  this  covenant  (m). 

Covenant  by  lessee  of  farm  and  cottages  to  keep  and  uphold  and 
maintain  the  premises  in  good  and  tenantable  position,  and 
give  them  up  in  su^ch  repair.    Lessee  is  bound  to  keep  up 

BaUt 


{g)  PenryY.  Brown  (1818),  2  Stark. 
403. 

(A)  Broivn  y.  IVumjfer  (1858),  26 
Beav.  11    15. 

(0 '  Wiun  V.  mUe  (1773),  2  W.  Bl. 
840.  And  furniture  let  upon  similar 
terms,  if  clean,  must  be  left  clean: 
Stanley  v.  Agneio  (1844),  12  M.  &  W. 
827.. 


{k)  Beaufort   {Duke    of)    v. 
(1862),  3  D.  F.  &  J.  381. 

(/)  WhiU  V.  Wakley  (1858),  26 
Beav.  17. 

(m)  Qreefi  v.  Sales  (1841),  2  a  B. 
225.  And  a8  to  covenant  by  lessor  to 
repair,  subject  lo  certain  expenses 
being  borne  by  the  tenant,  see  Betr 
V.  Santer  (1861),  10  C.  B.  N.  S.  435. 
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the  cottages  in  situ,  and  to  repair  if  ruinous,  so  as  to  keep 
them  in  the  same  condition  as  at  the  time  of  demise, 
provided  it  was  a  tenantable  condition.  If  they  are  pulled 
down,  he  is  liable  for  their  value  as  they  stood,  without 
reference  to  the  general  improvement  of  the  farm  by  their 
removal  (n). 

Covenant  by  lessor  that,  in  case  the  demised  premises  shall  he 
burned  down,  he  will  "  rebuild  and  replace  "  the  same  in 
the  same  state  as  they  tvere  in  before  the  fire.  The  lessor 
is  only  bound  to  restore  the  premises  to  the  state  in  which 
they  were  when  he  let  them,  and  is  not  obliged  to  rebuild 
an  additional  story  subsequently  erected  by  the  tenant  (o). 

Covenant  by  lessee  as  often  as  necessary  well  and  sufficiently  to 
repair y  paint,  and  cleanse  the  demised  premises,  and  keep 
and  leave  the  same  in  stich  repair,  reasonable  wear  and  tear 
excepted.  If  the  lessee  has  repaired  a  reasonable  time 
before  leaving,  he  is  only  bound  in  addition  to  repair 
actual  dilapidations  and  to  cleanse  the  old  paint,  but  is  ^ 
not  bound  to  repaint  (p). 

< 

Where  the  lessor  has  covenanted  to  repair  a  part  of  the  ^oticeto 
premises  the  condition  of  which  he  cannot  readily  ascertain  J^^^^*^ 
without  entry,  the  main  timbers,  for  instance,  or  the  roof, 
the  lessee  cannot  charge  him  with  breach  unless  notice  of  the 
want  of  repair  has  been  given  (q).  And  similarly  as  to  drains, 
where  the  lessor  has  no  means  of  knowing  a  defect  and  the 
lessee  has(r). 

Where  a  lessee  covenanted  to  bear  a  proportion  of  the  expense  Repair  at 
of  putting  and  keeping  roads  in  order,  it  was  held  that  he  was  oTf^^^^!^ 
not  liable  if  the  lessor  in  repairing  changed  the  character  of  the  lessee, 
road,  as  from  a  flint  road  to  a  macadamized  road  {s). 

A  landlord  cannot  lawfully  enter  upon  his  tenant's  premises  Entry  by 
to  execute  repairs  unless  some  express  stipulation  to  that  effect  repair.    ^ 
has  been  made  (0,  even  though  he  is  a  termor  and  liable  to 

(»)  Woolcock    V.    Dew    (1858),    I  Mansfield,  O.J.,  in  Moore  v.  Clark 

P-  &  F.  337.  (1813),  6  Taunt,  p.  96 ;  and  Tredway 

(o)  Loader    v.    Kertip     (1826),     2  v.  Machin  (1904),  20  T.  L.  R.  726, 

€•.  &  P.  375.  C.  A. 

(p)  Scales  V.   Lawrence  (1860),    2  (r)  Ilugall  v.   M'Lean   (1885),   53 

P.  &  F.  289.  .  L.  T.  94. 

(j)  Mah'n    V.    Watkinaon    (1870),  («)  Mayor   of   London    v.    Barnes 

L.  B.  6  Ex.  25  ;  Z.  <fc  S.  W,  Ity.  Co,  (1896),  12  T.  L.  R.  135. 

y- Flower  (1875),  1  C.  P.  D.  p.  85;  (t)  Barker    v.    Barker    (1829),    3 

Manchester  Bonded  Warehouse  Co.  v.  C.  &  P.  557. 
(-arr  (1880),  5  C.  P.  D.  507.    See  per 
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Entry  to 
yiew  state  of 
repair. 


Enforcement 
of  covenant 
to  repair. 


Measure  of 
damages  for 
breach  of 
covenant. 

i.  Daring 
currency  of 
term. 


forfeiture  under  the  superior  lease,  and  though  he  has  the  con- 
sent of  the  sub-tenants  (u) ;  and  his  entry  will  be  restrained  by 
injunction  (u).  But  where  the  lessor  has  covenanted  to  repair, 
this  implies  a  licence  by  the  tenant  for  him  to  enter  for  a 
reasonable  time  to  do  the  repairs  (x). 

A  provision  in  a  lease  that  the  landlord  may  enter  the  demised 
house  ^'at  convenient  times"  to  view  the  state  of  repair  is  not 
contravened  by  his  being  excluded  from  some  of  the  rooms  if  he 
has  given  no  notice  of  his  coming  (y). 

The  performance  by  a  lessee  of  a  covenant  to  repair  cannot  be 
enforced  directly  and  specifically  (z) .  But  in  Lane  v.  Neivdigate  {a} 
Lord  Eldon  indirectly  enforced,  by  means  of  an  injunction,  the 
repairing  of  the  banks  of  a  canal  and  its  stop-gates. 

If  the  lessor  sues  during  the  currency  of  the  term  for  breach 
of  the  covenant  to  repair  (&),  it  has  been  held  that  the  damages 
are  not  the  amount  which  would  be  required  to  put  the  premises 
into  repair,  but  the  amount  to  which  the  saleable  value  of  the 
reversion  is  injured  by  the  non-repair  of  the  premises  (c),  and 
the  claim  ought  to  show  the  term  for  which  the  premises  are 
demised  (d).  No  hard-and-fast  rule,  however,  can  be  laid  down 
as  to  the  damages  recoverable  in  such  a  case.  All  the  circum- 
stances must  be  taken  into  consideration,  and  the  damages  must 
be  assessed  at  such  a  sum  as  reasonably  represents  the  damage 
which  the  lessor  has  sustained  by  reason  of  the  breach  of 
covenant  (e).  Hence,  where  a  sublessor  is  suing  a  sublessee 
who  took  with  notice  of  the  original  lease,  it  is  proper  to  take 
into  account  the  liability  of  the  sublessor  under  the  covenants 
in  such  lease  (e).  Where  the  landlord,  with  the  consent  of  the 
tenant,  does  the  repairs  himself,  he  can  recover  the  amount  he 


(u)  Stacker  v.  PlanH  Building 
Society  (1879),  27  W.  K.  877. 

(x)  Saner  v.  Bilton  (1878),  7  Ch.  D. 
815. 

(y)  Doe  V.  Bird  (1833),  6  C.  &  P.  195. 

(2)  Hill  V.  Barclay  (1810),  16  Ves. 
at  p.  505. 

{a)  (1804),10  Ves.  192.  See,however, 
Lora  Eaher's  obBorvations  on  that 
case  in  Byan  v.  Mutual  Twxtiner  etc., 
Association,  [1893]  1  Ch.  at  i).  124. 

(b)  As  to  damages  where  the  lessor 
recovers  the  land  for  breach  of  a 
biiildiug  agi^eement  and  lets  again, 
see  Oldershaw  v.  Holt  (1840),  12 
A.  &  E.  590  ;  Marshall  v.  Mackintosh 


(1898),  46  W.  E.  580. 

(r)  Smith  T.  Peat  (1853),  9 Ex.  161. 
See  Dot  v.  Rowlands  (1840).  9  C.  &  P. 
734;  Mills  v.  East  London  Vuion 
(1872),  L.  R.  8  C.  P.  79;  Hendfra/n 
V.  Thorn,  [1893]  2  Q.  B.  164.  The 
contrary  opinion  expressed  by  I»ji 
Holt  in  Vivian  v»  Cltatnpion  (1705),  2 
lid.  Baym.  1125,  1  Salk.  141,  haft 
not  been  followed. 

(d)  Turner  v.  Lamb  (1845),  14 
M.  &  W.  412. 

(e)  Conquest  v.  Ebbetts,  [1«96] 
A.  C.  490,  per  Lord  Herschell,  p.  4W. 
See  Ebbetts  v.  Conquest,  [1895]  2  Clu 
377. 
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has  reasonably  spent,  notwithstanding  that,  owing  to  subsequent 
events,  it  turns  out  that  the  repairs  were  useless  (/). 

But  where  the  term  has  expired,  and  the  lessor  is  suing  on  ii.  After 
the  covenant  to  yield  up  the  premises  in  repair,  the  measure  of  twm^  ^^  ^ 
damages  is  the  cost  of  putting  the  premises  into  the  state  of 
repair  in  which  they  ought  to  have  been  left  (g) ;  and  this  result 
is  not  affected  by  the  circumstance  that  the  lessor,  by  reason  of 
the  terms  of  a  fresh  lease  granted  to  another  lessee,  does  not  in 
fact  require  to  have  the  repairs  done  (A) ;  or  that  he  is  himself 
effecting  structural  alterations  in  the  premises  (i) ;  or  that,  by 
reason  of  change  in  the  surrounding  property,  the  house  will  be 
as  valuable  for  letting  if  some  of  the  repairs  required  by  the 
covenant  are  omitted  or  done  at  a  cheaper  rate  (k) ;  or  that,  in 
an  action  brought  during  the  currency  of  the.  term,  damages 
for  non-repair  have  already  been  recovered,  except  that  the 
circumstances  maybe  such  as  to  make  it  just  to  take  the  amount 
of  those  previous  damages  into  account  (Q. 

Ordinarily  the  measure  of  damages  for  breach  of  a  covenant  to 
do  a  specific  act,  as  to  build  a  wall,  is  not  the  cost  of  perform- 
ance, but  the  pecuniary  difference  which  non-performance  makes 
to  the  covenantee  (?;i). 

The  landlord  may  recover,  in  addition  to  the  amount  of  the  Rent  durmg 
actual  expense  of  the  repairs,  a  compensation  for  the  loss  of  the  '^P**"* 
use  of  the  premises  while  they  are  undergoing  repair  (n).  But  it 
seems  that  this  rule  does  not  apply  in  favour  of  the  lessee,  and 
where  the  lessor  neglects  an  obligation  to  repair,  the  lessee 
cannot  recover  the  expenses  of  other  premises  to  which  he 
removes  while  he  is  having  the  repairs  done  (o). 

An  action  for  breach  of  covenant  to  repair  is  an  action  in  which  Action  for 
a  contract  or  liability  affecting  land  is  sought  to  be  enforced,  and  covenant. 
the  writ  may  be  served  out  of  the  jurisdiction  if  the  premises  are 
within  the  jurisdiction  (p). 


{/)  Volley   V.    StreetMi    (1823).    2 

B.  &  C.  273. 

(i/)  J(iynerv.jrccA:«,ri891]2aB.31. 

(A)  Joyner  v.  Weeki,  [1891]  2  Q.  B. 
31  ;  Rawlings  v.  Morgan  (1855),  18 
G.  B.  N.  S.  776. 

{%)  Indertvick     v.     Leech      (1884), 

C.  &  E.  412. 

(k)'Morya7i  v.  Hardy  (1886),  17 
Q.  B.  D.  770. 

(0  Ebbttts  V.  Conqneat  (1900),  82 
la.  T.  560. 


(w)  Wiysell  v.  School  for  Blind 
(1882),  8  a  B.  D.  357. 

(7f)  Woods  V.  P(^e  (1835),  6  0.  &  P. 
782.  See  1  Bing.  N.  C.  467 ;  Birch 
V.  Clifford  (1891),  8  T.  L.  B.  103. 

(o)  Green  v.  Ealea  (1841),  2  a  B. 
225. 

(p)  Tassell  v.  Hallen,  [1892]  1 
Q.  B.  321;  R.  S.  C.  Ord.  11,  r.  1  (b). 
As  to  pleading  a  breach  of  a  covenant 
to  repair,  see  Wright  v.  Ooddard 
(1838),  8  A.  &  E.  144. 
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(1)  Voluntary  Waste. 

There  are  two  kinds  of  legal  waste  (q) — voluntary  and  per- 
missive (r).      A  tenant  commits  volmitary  waste   by  acts  of 
1.  Acts  of        destruction,  such  as  pulling  down  houses,  or  removing  wainsoolB, 
destiTiction.      doors  or  windows,  furnaces,  or  the  like,  which  have  been  annexed 

or  fixed  to  the  house,  whether  by  himself  or  by  the  landlord  (i). 
The  general  rule  is,  that  where  a  lessee,  having  annexed  a 
personal  chattel  to  the  freehold  during  his  term,  afterwards  takes 
it  away,  it  is  waste  (f).  But  no  use  of  a  tenement  which  is 
reasonable  and  proper,  having  regard  to  the  class  to  which  it 
belongs,  is  waste  (u).  Hence  the  tenant  is  not  liable  for  waste  if 
a  building  breaks  down  in  the  course  of  reasonable  use ;  and  any 
use  is  reasonable  if  it  is  for  a  purpose  for  which  Ihe  property  was 
intended  to  be  used,  and  if  the  mode  and  extent  of  the  user  were 
apparently  proper,  having  regard  to  the  nature  of  the  property, 
and  to  what  the  tenant  knew  or  ought,  as  an  ordinary  business 
man,  to  have  known  of  it  {x).  If  the  user  of  the  property  is 
expressly  sanctioned  by  the  lessor,  there  can  be  no  question  of 
waste  (y) ;  nor,  it  seems,  is  the  tenant  in  such  a  case  liable  (at 
least  to  the  extent  of  incurring  a  forfeiture  for  the  waste),  even 
though  he  fails  to  take  the  steps  he  has  engaged  to  take  to  avoid 
damage  through  the  waste  (z). 
Trees,  &c.  Waste  is  committed  by  cutting  down,  destroying,  or  topping 

timber   trees — that    is,   oak,   ash,   and    elm  (a)    twenty  years 

{(])  As    to   waste    in    relation    to  (t)  Buck-laud  y.  BuUerfield  (1820), 

mines,  see  auprUf  p.  211 ;  and,  as  to  2  Br.  &  B.  54,  58. 

"equitable  waste,**  which  has  been  («)  Sawer  v. i^t7<ort(1878),  7CLU 

defined  as  an  excessive  or  unconscion-  815,  821. 

able  use  of  a  legal  power  of  commit-  (x)  ManchesUr  Bonded   JVarehouK 

ting   waste   (such   as  a   tenant  for  Co,  v.  Carr  (1880),  5  C.  P.  D.  507, 

life  without  impeachment  of   waste  512. 

formerly  had),  see  Encyclopaedia  of  {y)  Meux  v.   Cohley^  [1892]  2  Ch. 

Latins  of  England,  Vol.  12,  p.  542,  p.  262. 

and  Judicature  Act,  1873,  s.  25  (3).  (z)  Doe  v.  Morris  (1809),  2  Taunt 

(r)  Co.  Litt.  53  a.  52. 

(«)  Edge  V.  Pemherton  (1843),    12  («)  Co.  Litt.  53  a. 
M.  &  W.  187 ;  Co.  Litt.  53  a. 
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old(6),  and  such  other  trees— «.gf.,  beech — as  by  special  custom  are 
counted  timber  (c).  The  age  at  which  trees  become  timber  may 
be  varied  by  custom  (d).  The  cutting  of  other  trees  is  waste 
only  when  they  afford  shelter  to  the  house,  or  serve  some  special 
purpose,  as,  in  the  case  of  willows  sometimes,  supporting  the 
bank  of  a  stream  against  the  water  (e). 

But  the  cutting  of  trees  which  are  not  timber  trees,  and  of 
timber  trees  under  twenty  years'  growth  (/),  and  of  underwood 
generally,  must  be  done  in  a  seasonable  manner,  and  so  as  not 
to  prevent  the  trees  or  underwood  from  growing  again  (gf).  If 
the  tenant  is  going  to  graze  cattle  in  fields  containing  young 
trees  and  shrubs,  he  ought  to  tell  the  landlord,  so  that  he  may 
protect  them  by  fences  (h) . 

It  is  waste  to  destroy  a  quickset  hedge  of  whitethorn  (t) ;  or  to 
plough  up  strawberry  beds  in  full  bearing  (k). 

Waste  can  only  be  committed  of  the  thing  demised;  hence, 
catting  down  trees  excepted  out  of  a  demise  is  not  waste  (Z).  On 
the  other  hand,  it  has  been  held  that  the  tenant  is  not  liable  in 
trespass  for  damage  done  by  his  cattle  to  trees  excepted  out  of 
the  demise  (m).- 

The  lessee  of  a  house  may  dig  for  gravel  or  clay  for  the  Bepairs,  &c. 
reparation  of  the  house,  and  for  the  same  purpose  may  take 
convenient    timber-trees  (n),    though    he    may  not    cut   down 
timber,  in    anticipation    to   be    used  for  repairs  as    occasion 
requires  (o). 

.  Further,  it  is,  technically,  waste  to  change  the  nature  of  the  2.  Changing 
thing  demised  (j?) ;    as,  for  instance,   by  demolishing  an  old  Semteed*  ^^^ 
building  and  erecting  in  place  of  it  new  buildings  of  greater  premises. 

{h)  Aubrey  v.  Fisher  (1809),  10 
East,  446;  Duiin  v.  Bryan  (1872), 
It.  B.  7  Eq.  143. 

(c)  Aubrey  v.  Fisher,  suvra ; 
Hmiyvjood  v.  Honywood  (1874),  L.  R. 
18  Eq.  306,  309;  Dashwood  v. 
Magniac,  [1891]  3  Ch.  306. 

(d)  Honywood  v.  Honywood^  supra, 
(c)  Co.   Litt.    53    a;    Phillijtps   v. 

Smith  (1845),  14  M.  &  W.  589; 
Dunn  V.  Bryan,  supra, 

(/)  PhiUi'pps  V.  Smith  (1845),  14 
M.  &  W.  589  ;  BumiY.  Bryan  (1872), 
It.  B.  7  Eq.  143. 

{jg)  Co.  Litt.  53  a;  Ph%Ui}yps  v. 
Smith,  supra;  Oage  v.  Smith  (1614), 
Godb.  209;  Dunn^,  Bryan,  sujrra. 

(A)  Fowl^  V.  Johnstone  (1892),  8 


T.  L.  K  327. 

(?•)  Go.  Litt  53  a. 

(k)  Watherell  v.  Howells  (1808),  1 
Camp.  227. 

(/)  Goodriyht  v.  Vivian  (1807),  8 
East,  190,  192. 

(w)  Qlenham  v.  Hanby  (1701),  1 
Ld.  Eaym.  739.  But  see  Fowler  v. 
Johnstone,  supra, 

(n)  Co.  Litt.  53  b;  Simmons  v. 
NiyrUyn  (1831),  7  Bing.  640. 

(0)  Gorges  v.  SUnifield  (1698),  Oro. 
Eliz.  593. 

(p)  Lord  Darcy  v.  Askwith  (1618), 
Hob.  234;  referred  to  in  West  Ham, 
tfec.  Board  v.  East  London  Waters 
works  Co.,  [1900]  1  Ch.  624. 
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value  (q) ;  or  converting  a  corn-mill  into  a  fulling-mill  (r) ;  or 
turning  ancient  meadow  or  pasture  into  arable  land(8);  or  arable 
land  into  wood,  or  conversely  (t) ;  or  inclosing  and  cultivating 
waste  land  included  in  the  demise  (u). 

But  although  the  above  acts  are  technically  waste,  they  do  not 
as  a  rule  constitute  actionable  waste,  unless  they  in  fact  canse 
injury  to  the  reversion  (x) ;  nor,  apart  from  such  injury,  will 
they  be  a  ground  of  forfeiture  (y).  Where  the  lessee  improves 
the  demised  premises,  as  by  converting  storehouses  into  dwelling- 
houses  of  much  greater  value,  this  is  said  to  be  meliorating 
waste  (z),  and  the  Court  will  not  in  general  interfere  to  restrain 
the  alteration  by  injunction  (a).  So  where  the  lessee  erects  a 
building  without  the  consent  of  the  lessor  (b) .  The  test  of 
actionable  waste  is  whether  the  alterations  complained  of  con- 
stitute an  injury  to  the  inheritance  (b).  If  they  do  not,  it  is  no 
answer  for  the  landlord  to  say  that  they  benefit  the  tenant  and 
put  money  into  his  pocket  (c).  Hence  the  tenant  may  remove 
and  sell  flints  thrown  up  in  the  ordinary  course  of  agriculture  (c); 
and,  on  a  farm  near  London,  he  may,  it  seems,  convert  the 
demised  premises  into  a  market  garden  and  erect  glass-houses 
thereon  (d).  And  an  injunction  will  not  be  granted  where  the 
acts  are  partly  meliorative  and  partly  trivial  (e). 

Where,  however,  the  lessees  of  land  sub-demised  it  for  (he 
purpose  of  its  being  used  by  the  sublessee  as  a  rubbish  shoot, 
and  he  shot  miscellaneous  materials  and  stuff  upon  the  land, 
thereby  raising  the  surface  about  ten  feet,  it  was  held  that  there 
had  been  such  an  alteration  of  the  thing  demised  as  to  constitute 


{q)  Cole  V.  Greetie  (1671),  1  Lev. 
309;  S,  (7.  8ub  nom.  Cole  v.  Forth,  1 
Mod.  94  ;  London  v.  Greyme  (1608), 
Cro.  Jac.  182. 

(r)  London  v.  Oreyme,  supra, 

{B)  Co.  Litt.  53  b;  Simmons  v. 
Norton  (1831),  7  Bing.  at  pp.  647— 649. 

{t)  Co.  Litt.  53  b.  As  to  when 
land  will  be  regarded  as  ancient 
pasture  land,  see  Ooring  v.  Qoring 
<1676),  3  Swanst.  661;  Murphu,  v. 
naly  (I860),  13  Ir.  C.  L.  E.  239. 

(u)  Queen's  College  v.  Hallett  (1811), 
14  East,  489. 

(x)  See  Barret  v.  Barret  (1628), 
Hetlev,  35 ;  Doe  v.  E.  of  Burlington 
<1833),  oB.  &  Ad.  507. 

{y)  Doe  V.  Bird  (1826),  5  B.  &  C. 


855  ;  Doe  v.  E,  of  Burlington ,  supra, 
(z)  See  Metix  v.   Cobley,  [1892]  2 
Ch.  253. 

(a)  DoheHy  v.  AUman  (1878),  3 
App.  Cas.  709.  Cf .  Re  McLitosh  and 
Pontypridd  Improifements  Co.  (1891), 
61  L.  J.  Q.  B.  164. 

(b)  Jones  v.  Chappell  (1875),  20 Bq. 
539 

(c)  Twker  v.  Linger  (1882),  21 
Ch.  D.  18,  per  Kay,  J.,  p.  29. 

{d)  Meux  V.  Cobley,  [1892]  2  Ch. 
253.  See  this  case  as  to  the  effect  of 
the  Agricultural  Holdings  Act,  1883, 
on  the  doctrine  of  waste. 

(e)  Grand  Canal  Co.  v.  M^Xamtff 
(1891)  29  L.  R.  Ir.  131. 
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actionable  waste,  entitling  the  lessors,  as  against  the  original 
lessees  and  the  sublessee,  to  damages  and  an  injunction  (/). 

The  Court  will  restrain  a  tenant  from  pulling  down  a  house  New  build- 
and  building  another  which  the  landlord  dislikes,  although  it  is  a^teraUons. 
an  improvement  (g),  and  will,  in  a  proper  case,  enforce  a 
covenant  against  alterations  (/i),  or  against  the  making  of  new 
buildings  or  erections  (i) .  The  latter  covenant  may  be  violated 
by  the  erection  of  a  permanent  trellis-work  (^O,  or  by  fixing 
hoardings  for  advertisements  to  the  demised  premises  (1).  And 
a  covenant  not  to  affix  any  signboard  or  other  notice  of  business 
to  the  exterior  walls  of  demised  buildings  has  been  held  to  be 
broken  by  attaching  to  the  front  wall  of  part  of  the  premises  a 
metal  frame,  containing  the  words  **His  Majesty's  Theatre," 
surmounted  by  a  crown,  and  picked  out  at  night  in  electric 
lights  (m).  But  where  a  lease  of  a  shop  occupied  by  a  jeweller 
and  watchmaker  contained  a  covenant  by  the  lessee  not  to  make 
**  any  alteration  to  the  said  premises,"  it  was  held  by  the  Court 
of  Appeal  that  some  limitation  must  be  put  on  the  word  "  altera- 
tion," and  that  affixing  a  large  clock  to  the  outside  of  the  front 
wall  of  the  premises  was  not  a  breach  of  the  covenant  (n). 

Every  lessee  of  land  is  liable  for  all  waste  done  on  the  land  in 
lease,  by  whomsoever  it  may  be  committed,  for  it  is  presumed  in 
law  that  the  lessee  may  withstand  it(o). 

If  a  tenant  at  will  commits  voluntary  waste,  this  operates  as  a  Tenant  at 
determination  of  the  will,  and  trespass  lies  against  him  (p). 


will. 


(2)  Permissive  Waste. 

Permissive  waste  consists  in  suffering  houses  to  fall  into  decay 
through  want  of  necessary  repairs  (5);  but  if  a  house  was 
uncovered  when  the  tenant  came  in,  it  is  no  waste  in  him  to 


(/)  West  Ham  Central  Charity 
Board  v.  East  London  Waterworks 
Co.,  [1900]  1  Ch.  624.  In  this  case 
(at  p.  635)  Buckley,  J.,  referred  to 
the  definition  of  waste  given  in  Lord 
Darcy  v.  Ashwith  ((1618),  Hob.  234) 
aa  being  the  best  definition  wKich  be 
bad  been  able  to  find. 

{g)  Smyth  v.  Carter  (1853),  18 
Beav.  78. 

{h)  Perry  v.  Davis  (1858),  3 
C.  B.  N.  S.  769. 

{%)  Haigh  v.  Waterman  (1867),  16 
L.  T.  875. 

(A-)   Wood  v.  Cooper,  [1894]  3  Cb. 


671. 

(0  Fococky,  Qilham  (1883),  C.  &E. 
104. 

(rn)  Attornetf ^General  v.  The  Play- 
home  (1903),  i9  T.  L.  R.  580. 

{n)  Bichnore  v.  Dimmer y  [1903]  1 
Cb.  158,  168. 

(o)  2  Wms.  Saund.  ed.  1871,  p.  658, 
note  (m).      See   Alter  soil  v.    Stevens 
(1808),  1  Taunt,  p.  196. 
"    (p)  Countess  of  Shrewsbury's  Case 
(1601).  5  Eep.  13  b. 

(9)  See  Heme  v.  Benhow  (1813),  4 
Taunt.  764. 
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Tenants  at 
will  or  from 
year  to  year 
not  liable. 

Tenant  for 
years  liable. 


but  not 
tenants  for 
life. 


suffer  it  to  fall  down  (r).    It  is  not  waste  at  common  law,  either 
wilful  or  permissive,  to  leave  land  uncultivated  («). 

Tenants  at  will  {t)  and  tenants  from  year  to  year  (u)  are  not 
liable  for  permissive  waste. 

At  common  law  no  remedy  for  waste,  either  voluntary  or 
permissive,  lay  against  lessee  for  life  or  years  (x),  but  by  the 
Statute  of  Gloucester  (y)  a  writ  of  waste  was  given  against  each 
class.  Whether  this  included  permissive  waste  has  been  the 
subject  of  controversy  {z).  At  one  time  it  was  supposed  that  the 
liability  for  permissive  waste  had  been  established  (a) ;  but  the 
doubt  has  been  revived  (6),  and  at  present  the  illogical  result 
appears  to  have  been  reached  that  tenants  for  years  BXh  hable  (c), 
but  not  tenants  for  life  (d). 


Damages. 


(3)  Bemedies  for  Waste. 

The  remedy  for  waste  is  by  action  to  recover  damages  for  the 
waste,  or  by  injunction  to  prevent  the  commission  of  threatened 
waste,  or  the  continuance  or  repetition  of  waste  already  committed. 

In  an  action  for  waste  the  measure  of  damages  is  not  neces- 
sarily the  sum  required  to  restore  the  property ;  it  is  the 
diminution  in  the  value  of  the  reversionary  interest,  less  an 
allowance  for  discount  for  immediate  payment  (e).  Although  bj 
the  act  of  waste,  as  the  opening  of  a  new  door,  the  house  is  not 
weakened  or  injured,  the  jury  must  still  be  asked  whether  there 


(r)  Co.  Litt.  53  a. 

(«)  Per  Parke,  B.,  in  Huttoii  v. 
Warren  (1836),  1  M.  &  W.  at  p.  472. 

(0  Hameit  v.  Maitland  (1847),  16 
M.  k  W.  257;  Countess  of  Shrews- 
bury's Case  (1601),  5  Rep.  13  b; 
Panton  v.  Isham  (1693),  3  Lev.  359 
(no  action  for  negligently  keeping 
fire). 

(u)  Torriano  v.  Yo\mg  (1833),  6 
C.  &  P.  8.  See  Martin  v.  Gil  ham 
(1837),  7  A.  &  E.  540. 

{x)  Counters  of  Shreioshury's  Case, 
supra  ;  Woodhonse  v.  Walker  (1880), 
5  Q.  B.  D.  p.  406. 

0/)  6  Ed.  1,  c.  5  (repealed  42  &  43 
Vict.  c.  59) ;  and  see  Stat,  of  Marl- 
bridge,  52  Hen.  3,  c.  23. 

(z)  See  Jones  v.  Hill  (1817),  7 
Taunt.  392. 

(a)  Harnett  v.  Maitland  (1847),  16 
M.   &  W.   257;    Yellowley  v.   Gower 


(1865),  11  Ex.  at  p.  294;  2  Wms. 
Saund.  ed.  1871,  p.  ft46,  note  (c). 

{h)  Woodhotise  v.  Walker  (1880),  5 
Q.  B.  D.  404. 

(c)  Davies    v.     Davies    (1888),    3H 
Ch.  D.  499. 

(d)  Be  Cart-wright^  Avis  y.  Newman 
(1889),  41  Ch.  D.  532.     See  Poivys  v. 
Blagrave  (1854),  4  D.  M.  &  G.  448 ; 
Barnes  v.  Bowling  (1881),  44  L.  T. 
809.      As    to    the    liability  of   th^ 
legatee  for  life  of  a  leasehold  house 
to   pay   the   rent  and   perform  tHe 
covenants,  see  Be  Betty,  [1899]  1  Ch. 
821  ;  i?*-  Gjers,  Cooper  y.  Gjers.  [1899] 
2  Ch.  54  ;  and  Be  Wahlron  and  Bogue^n 
extract,  [1904]  1  Ir.  B.  240,  246.  in 
which  cases  Be  Tomlinson,  [1898]  1 
Ch.  232,  was  not  followed. 

(e)  Whitham  v.  Kershaw  (1885),  lf> 
Q.  B.  D.  613. 
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was  any  injury  to  the  reversionary  estate  (/).  If  the  jury  give 
only  nominal  damages,  judgment  may,  it  seems,  be  entered  for 
the  defendant  (g).  The  action  lies  either  during  or  after  the 
expiration  of  the  term  (h),  and  although  the  injury  might  be  the 
subject  of  an  action  for  breach  of  express  covenant  (i).  And  it 
lies  against  the  tenant  for  acts  done  while  he  holds  over  after  the 
expiration  of  notice  to  quit  (k). 

An  injunction  will  be  granted  to  restrain  waste  (2),  provided  Injunction. 
the  acts  of  waste  are  prejudicial  to  the  inheritance  (m).  And  an 
injunction  will  be  granted  at  the  suit  of  a  superior  landlord 
against  an  underlessee  (n).  Damages  can  be  given  for  waste 
completed  at  the  date  of  the  action,  and  an  injunction  against 
further  waste  (o). 
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(1)  Where  there  is  no  Express  Agreement. 

No  legal  demand  can  arise  out  of  a  contract  based  upon  an  inegai  pur- 
illegal  or  immoral  consideration.    Hence  rent  or  damages  for  P°^®®- 
breach  of  covenant  are  not  recoverable  under  leases  of  houses 
nsed  for  purposes  of  prostitution ;  provided  the  lessor  is  aware 


(/)  Young  v.  Spencer  (1829),  10 
B.  &  C.  145. 

(g)  Harrow  School  v.  Alderton 
(1800),  2  B.  &  P.  86,  an  action  on  the 
Stat,  of  Gloucester. 

(A)  Kirdyside  v.    Thornton  (1776), 

2W.B1.  nil. 

(»)  Kinlyside  v.  Thornton^  supra; 
Marker  v.  Kenrick  (1853),  13  C.  B. 
188. 

{k)  Burchell  v.  Homshy  (1808),  1 
Camp.  360. 
(0  Kimptoti    V.     Eve     (1813),    2 

L.T. 


Ves.  &  B.  349.  See  May(yr  of 
London  v.  Hedger  (1811),  18  Ves. 
355  ;  and  for  a  case  of  wilful  injury, 
PraU  V.  Brett  (1817),  2  Madd.  62. 

(m)  Meiuo  V.  CoUeyy  [1892]  2  Ch. 
253 ;  supra^  p.  350. 

(»)  Farrant  v.  Lovel  (1750),  3  Atk. 
723. 

(o)  Hindley  v.  Emery  (1865),  L.  R. 
1  Eq.  52.  As  to  damages  in  lieu  of 
an  injunction,  see  Annual  Practice » 
notes  to  B.  S.  C.  Ord.  50,  r.  6 ;  and 
Kerr  on  Injunctions,  4th  ed. 

A  A 
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that  the  premises  are  to  be  so  used  (p).  And  although  the 
house  is  not  originally  let  for  this  purpose,  rent  is  not  re- 
coverable if  the  lessor  with  full  knowledge  sufifers  the  tenancy 
to  go  on  after  he  has  had  the  opportunity  of  terminating  it  (q). 
Similarly  if  the  premises  are  used  for  the  purpose  of  boiling  oil 
or  tar  contrary  to  25  Geo.  8,  c.  77  (r). 

As  every  right  or  obligation  arising  out  of  the  contract  is 
tainted  by  the  immorality  of  the  transaction,  the  lessee  cannot 
recover  from  his  assignee,  under  a  covenant  m  the  assignment 
for  indemnity  in  respect  of  all  the  lessee's  covenants,  a  sum  which 
the  lessor  has  compelled  the  lessee  to  pay  for  dilapidations  (i). 

In  an  action  for  breach  of  a  contract  to  let  premises,  the 
defendant  may  justify  such  breach  by  proving  that  the  plaintiff 
intended  to  use  the  premises  for  an  illegal  purpose,  although  at 
the  time  of  refusing  to  perform  the  contract  he  did  not  assign 
such  intended  use  as  a  reason  for  his  refusal  (t).  After  the  lessee 
has  entered  into  possession  under  a  lease,  however,  the  lessor 
cannot  avoid  such  lease,  on  the  ground  that  it  was  obtained  by 
the  fraudulent  misrepresentations  of  the  lessee  as  to  matters 
collateral  to  the  lease  ;  as,  for  instance,  that  he  intended  to  ose 
the  demised  premises  for  a  respectable  business,  whereas  he 
used  them  for  an  immoral  purpose  (u). 

Where  premises  are  let  with  a  right  of  access  by  a  way  over 
which  the  lessor  has  control,  and  the  lessor  suspects  that  the 
lessee  is  intending  to  use  them  for  an  unlawful  purpose,  he 
should  apply  for  an  injunction  and  not  take  the  law  into  his 
own  hands  by  interfering  with  the  right  of  access  (x). 

There  is  no  contract  implied  by  law  on  the  part  of  the  lessor 
of  an  unfurnished  house,  that  it  is  in  a  reasonably  fit  state  for 
1.  On  demise    Occupation,  although  it  is  let  for  the  purpose  of  immediate  habi- 
oLunf ur-         tation  (y) .    The  owner  of  a  house  is  not  bound  to  disclose  to 

mshed  house.  ^ 


Fitness  of 
premises  for 
use  intended. 


(p)  Girardy  v.  Richardson  (1793), 
1  Esp.  13;  Crisp  v.  Churchill  (1794), 
cited  in  Lloyd  v.  Johnson,  1  B.  &  P. 
340;  Appleton  v.  Campbell  (1826),  2 
C.  &  P.  347.  And  so  generally 
where  the  agreement  under  whicn 
the  rent  is  due  is  illegal :  Gibbons  v. 
Chambers  (1885),  C.  &  E.  577. 

(7)  Jennings  Y,  Throgmorton  {\%2b\ 
Ry.  &  M.  251,  a  case  of  a  weekly 
tenancy. 

(r)  Smith  v.  White  (1866),  L.  E. 
1  Eq.  626. 


(«)  Gas  Light,  <f:c.,  Co.  v.  Turner 
(1840),  6  Bing.  N.  C.  324.  See  Flight 
V.  Clarke  (1844),  13  M.  &  W.^155. 

(t)  Cowan  V.  Milbourn  (1 867),  L.  R 
2  Ex  230 

(u)  FeretY,Hill{\^b^)AbQ3M. 

{x)  Lilley  v.  Benneit  (1888),  5  T.L 
R.  156. 

(y)  HaH  v.  Windsor  (1843),  12 
M.  &  W.  68.  But  under  sect.  12  of 
the  Housing  of  the  Working  Gasses 
Act,  1885  (48  &  49  Vict  c.  72),  upon 
the  letting  for  habitation  by  peraxDS 


SECT.  IV.] 


MODE   OF   USING   PREMISES. 


355 


an  intending  lessee  that  it  is  in  a  rainous  state  and  dangeroas  to 
occupy,  unless  he  knows  that  the  intending  lessee  is  inflaenced 
by  his  belief  of  the  soundness  of  the  house  in  agreeing  to  take 
it  (^).  In  the  absence  of  express  warranty  or  active  deceit,  no 
action  will  lie  against  the  owner  for  not  making  this  dis- 
closure (z).  It  has  been  said,  however,  that  the  contract  can- 
not be  enforced  if  the  house  is  dangerous  through  disease  or 
drainage,  or  uninhabitable  through  vermin  (a). 

In  a  recent  case  (6),  a  lessee  had  executed  a  counterpart  of  Bepresenta- 
the  lease,  but  declined  to  part  with  it  unless  he  received  an  ^rainT^ 
assurance  from  the  lessor  that  the  drains — to  which  there  was 
no  reference  in  the  lease — were  in  good  order.  Thereupon  the 
lessor  verbally  represented  that  the  drains  were  in  good  order, 
and,  on  that,  the  counterpart  was  handed  to  him.  Afterwards 
it  turned  out  that  the  drains  were  not  in  good  order.  It  was 
held  by  the  Court  of  Appeal  that  the  lessor's  representation  was 
a  warranty,  collateral  to  and  not  contradictory  of  the  lease,  for 
breach  of  which  the  lessee  was  entitled  to  maintain  an  action 
for  damages.  "  To  create  a  warranty,'*  said  A.  L.  Smith,  M.E.  (c), 
"  no  special  form  of  words  is  necessary.  It  must  be  a  collateral 
undertaking,  forming  part  of  the  contract  by  agreement  of  the 
parties  express  or  implied,  and  must  be  given  during  the  course 
of  the  dealing  which  leads  to  the  bargain,  and  should  then  enter 
into  the  bargain  as  part  of  it."  Where  a  statement  as  to  the 
sanitary  condition  of  an  unfurnished  house,  made  in  connection 
with  a  verbal  contract  for  the  letting  of  the  house,  amounted  to 
a  warranty,  and  was  not  true,  it  was  held  by  the  Court  of  Appeal 
that  the  tenant,  having  left  the  house  within  a  reasonable  time, 
was  not  liable  on  the  contract  {d). 


of  the  working  classes  a  house  or 
part  of  a  house,  there  is  an  implied 
condition  that  the  house  is  at  the 
oommencement  of  the  holding  in  all 
ra3i>ects  reasonably  fit  for  human 
habitation. 

(2)  Keates  v.  didogan  (1851),  10 
C.  B.  591.  Consider  (kildivtU  v. 
McCallum  (1902),  4  ¥.  371,  where, 
the  landlord's  agent  having  assured 
the  tenant,  on  his  taking  a  house,  that 
a  ceiling  was  secure,  the  landlord 
▼as  held  liable  for  damage  caused  by 
the  fall  of  the  ceiling. 

(a)  Per  Bacon,  V.-C,  in  Foivell  v. 
Clietter  (1885),  52  L.  T.  722. 


(b)  I)e  LassaJh  v.  Ouildford,  [1901] 
2  K.  B.  215.  See  the  observations  in 
the  judgment  of  the  C.  A.,  discussing 
Kennard  v.  A  shman  ( 1 894),  10  T.  L.  R. 
213 ;  Green  v.  Si/rnons  (1897),  13  ib. 
301 ;  and  doubting  Long/nan  v.  Blount 
(1896),  12  T.  L.  H.  520. 

(c)  At  p.  221.  As  to  statements 
made  fraudulently  or  recklessly,  see 
yVrry  V.  J^eek  (1889),  14  App.  Cas. 
337 ;  and  cf.  Saunders  v,  .Fawley 
(1886),  2  T.  L.  R.  590;  IkiHram  v. 
AldouSf  ib.  237;  Jiutler  v.  Oomulry 
(1888),  4T.  L.  K.  711. 

(d)  Buun  v.  Harrison  (1886),  3 
T.  L.  K.  146. 
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of  furnished 
house. 


Pictures. 


3.  On  demise 
of  land. 


It  has  been  held,  that  upon  the  demise  of  a  famished  house, 
since  the  bargain  is  not  so  much  for  the  house  as  the  famitore, 
there  is  an  implied  condition  that  it  shall  be  reasonably  fit  for 
immediate  habitation  (e).  It  is  a  breach  of  this  condition, 
whether  express  or  implied,  if  the  house,  or  any  of  the  rooms, 
are  infested  and  overrun  with  vermin ;  but  to  justify  the  tenant 
in  quitting  without  notice,  it  must  appear  that  the  nuisance 
existed  to  a  serious  and  substantial  extent,  and  was  saeh  as 
he  could  not  reasonably  be  expected  either  to  endure  or  to 
extirpate  (/). 

The  implied  condition  as  to  the  fitness  of  a  furnished  hoase 
for  occupation  applies  only  to  the  condition  of  the  premises  at 
the  commencement  of  the  tenancy  {g) ;  and  it  is  not  enough  that 
the  landlord  should  honestly  believe  it  to  be  in  a  fit  state.  It 
must  in  fact  be  reasonably  habitable  (/<)•  If  it  is  not  so,  the 
lessee  may  within  a  reasonable  time  rescind  the  contract  (i). 

According  to  a  recent  Scottish  case,  the  tenant  of  a  famished 
house  is  entitled,  where  there  is  no  stipulation  to  the  contrary, 
to  remove  the  pictures  from  the  walls  and  store  them,  during  the 
tenancy,  in  one  of  the  rooms,  notwithstanding  any  objection  on 
the  landlord's  part  (A:). 

On  a  demise  of  land,  or  the  vesture  of  land,  there  is  no  implied 
obligation  on  the  part  of  the  lessor  that  it  shall  be  fit  for  the 
purpose  for  which  it  is  taken  ({).  Nor  in  a  lease  of  land  for 
agricultural  purposes  is  there  an  implied  warranty  by  the  lessor 
that  no  noxious  plants  are  growing  on  it  (771). 

(2)  Where  there  is  an  Express  Aoreembkt. 

Premises  can  in  general  be  used  for  purposes  other  than  those 
originally  contemplated,   provided  a  specific  covenant  is  not 


{e)  Smith  v.  Marrahle  (1843),  11 
M.  &  W.  5  ;  Wilson  v.  Finch  Hatton 
(1877),  2  Ex.  D.  336.  See  Sutton  v. 
Temple  (1843),  12  M.  &  W.  p.  65 ; 
Hart  V.  Windsor,  12  M.  &  W.  p.  87 ; 
Harrison  v.  Malet  (1886),  3  T.  L.  R. 
58;  Birdy.  Lord  Oreville  (1884),  C.  & 
E.  317.  In  Powell  v.  Chester  (1885), 
52  L.  T.  722,  Bacon,  V.-C,  considered 
Smith  V.  Marrahle,  supra,  to  be  an 
authority  only  as  to  taking  furnished 
apartments  at  the  seaside,  or  for  tem- 
porary occupation ;  but  that  view  is 
conceived  to  be  erroneous. 

(/)   Camphell  y.  Weulock  (1866),  4 


F.  &  F.  716. 

(ff)  Sarsoti  V.  Roberts,  [1895]  2 
Q.  B.  395  ;  Madean  v.  CurHs  (18S4). 
C.  &  E.  361.  See  Wilson  v.  Finch 
Hatton,  supra  ;  Dawson  v.  Clementafm 
(1885),  1  T.  L.  R.  295. 

(/*)  Charsley  v.  Jones  (1889),  55 
J.  P.  280. 

(t)   Wilson  V.  Finqh  Hatton,  $upra. 

{k)  Miller  v.  SteJaH  (1900),  2  F. 
309. 

(0  Sutton  V.  Temple  (1843),  12  M. 
&  W.  52, 


8 


a)  Erskine  v.  Adeane  (1873),  L.  B. 
.  756. 
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broken  (n),  and  provided  there  is  no  fraud  on  the  lessor  (o). 
If,  however,  land  is  let  for  a  specified  purpose  only,  an  injunction 
will  be  granted  to  restrain  its  use  for  other  purposes  (p). 

Contracts  whereby  a  person  is  restricted  generally,  and  with-  ConBtniction 
out  reference  to  place,  from  exercising  his  trade,  although  for  JelatSigto^ 
a  limited  time,  were  formerly  held  to  be  void(^).     Covenants  exercise  of 
restraining  a  lessee  or  lessor  from  carrying  on  a  specific  trade 
within  a  particular  area  were  valid,  provided  they  were  reason- 
able, having  regard  to  the  subject-matter  of  the  contract  (r). 
But  it  is  now  settled  that  a  contract  in  restraint  of  trade  is  not 
.  necessarily  void  because  unlimited  in  point  of  space,  and  the 
test  of  the  validity  of  the  restriction  is  whether  it  is  reasonably 
required  for  the  protection  of  the  covenantee,  and  is  not  injurious 
to  public  interests  («). 

It  is  further  to  be  noticed  that  a  restrictive  covenant  as  to  strict  con- 
the  letting  or  user  of  property  will  be  construed  by  the  Court  ^^^cSve*^' 
strictly,  and  so  as  not  to  create  a  wider  obligation  than  is  coyenants. 
imported  by  the  actual  words  of  the  covenant  (t). 

The  following  cases  illustrate  the  construction  of  some  cove- 
nants restrictive  of  the  user  of  property : — 
Covenant  not  to  exercise  any  trade  or  btisiness.     The  word  CJovenants 
"trade"  is  applicable  only  to  a  business  conducted  by  tSdSg 
buying  and  selling,  and  does  not  extend  to  the  keeping  of  generally. 
a  private  lunatic  asylum  (u).     The  occupation  of  a  school- 
master is  a  business  within  the  meaning  of  this  covenant  {x). 
Payment,  however,  is  not  necessary  to  constitute  a  busi- 
ness;  nor  does  it  necessarily  make  a  business  (2/).     A 
charitable  institution  called  a  "  Home  for  Working  Girls,'* 


(«)  Grand  Canal  Co,  v.  M^Xumee 
(1891),  29  L.  R.  It.  131. 

(0)  Bennett  V,  Sadler  (ISOS),  14  Ves. 
256. 

{p)  Kehoe  V.  M.  of  Lansdowney 
[1893]  A.  C.  451,  458.  As  to  the 
intended  use  becoming  impossible 
owing  to  a  change  in  the  law,  see 
Doe  V.  Jiugeletj  (1844),  6  Q.  B.  107. 

(9)  Ward  V.  Byrne  (1839),  5  M.  & 
W.  548;  Hinde  v.  Gray  (1840),  1 
M.  &  Gr.  195,  203. 

(r)  Mitchell  v.  Reynolds  (1711),  1 
P.  Wms.  181 ;  Hitchcock  v.  Coktr 
(1837),  6  A.  &  E.  438.  See  per  Tindal, 
O.J.,  in  Horner  v.  Oravea  (1831),  7 
Bing.  at  p.  743. 

(t)  Norden/elt Y.Maxim' Nor den/elt 


Co,,  [1894]  A.  C.  535.  See  Leather 
Cloth  Co.  V.  Loraont  (1869),  L.  R.  9 
Eq.  p.  354;  Ronsillon  v.  Rouaillon 
(1880),  14  Oh.  D.  351 ;  Daviea  v. 
Davies  (1887),  36  Ch.  D.  359. 

{t)  Briggy.  Thwmton,  [;i904]  1  Ch. 
386,  following  on  this  point  Kemp  y. 
Bird  (1877),  5  Ch.  D.  974,  976. 

(m)  Doe  V.  Bird  (1834),  2  A.  &  E. 
161. 

(x)  Doe  V.  Keeling  (1813),  1  M.  &  S. 
95,  99;  Kemp  v.  Sober  (1851),  1  Sim. 
N.  S.  517 ;  Wickendeu  v.  JVehster 
(1856),  6  E.  &  B.  387  ;  Johnstone  v. 
Hall  (1856),  2  K.  &  J.  414  ;  IVauton 
V.  Coppard,  [1899]  1  Ch.  92. 

(y)  Rolls  Y.  Miller  (1884),  27  Ch.  D. 
71. 
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where  the  inmates  were  provided  without  payment  with 
board  and  lodging,  was  held  to  be  a  business — that  is, 
practically,  the  business  of  a  lodging-house  {z) ;  and  the 
user  of  premises  as  a  throat  and  chest  hospital  for  poor 
persons,  who  make  small  payments  according  to  their 
means,  is  a  business  (a). 

The  covenantee  does  not  waive  the  benefit  of  the  covenant 
by  permitting  another  house  held  under  the  like  covenant 
to  be  used  as  a  school  (b).  Under  a  covenant  not  to  ose 
premises  for  certain  purposes,  there  is  a  new  breach  every 
day  during  the  time  the  premises  are  so  used  (c). 

Covenant  fiot  to  affix  or  permit  any  outward  mark  or  show  of 
busmess  to  be  affixed  on  the  demised  premises.  It  is  a  breach 
to  place  on  wire  blinds  and  on  a  brass  plate  the  name  of 
a  firm  carrying  on  business  on  the  premises  {d). 

Covenant  in  a  lease  of  a  house  against  the  user  of  the  house 
for  any  art,  trade,  or  business.  Teaching  music  is  a 
breach  {e). 

Covenant  not  to  use  a  liouse  as  a  cojffee-house.  Lessees  who 
are  dealers  in  tea,  coffee,  and  other  groceries  cannot  sell 
light  refreshments,  such  as  tea,  coffee,  and  sandwiches, 
for  the  convenience  of  customers  {g). 

Covenant  not  to  carry  on  the  business  of  a  wliolesale  and  reUul 
confectioner.  It  is  no  breach  for  a  grocer  and  tea-dealer 
to  sell  a  particular  kind  of  sweetmeat  in  which  a  confec- 
tioner may  deal  {h).  And,  generally,  where  a  particular 
trade  is  prohibited,  the  sale  by  a  different  class  of  trader 
of  certain  articles  which  form  an  essential  part,  but  not 
nearly  the  whole,  of  the  prohibited  trade,  is  no  breach  (i)- 


(z)  RdU  V.  Miller  (1884),  27  Ch.  D. 
71. 

(a)  Bramwell  v.  Laon/  (1879),  10 
Ch.  D.  691 ;  or  providing  medical 
requisites,  though  not  for  profit: 
Portman  v.  Home  Hospital  Association 
(1884),  27  Ch.  D.  81  (note). 

(h)  Kenip  v.  Sobt:r  (1851),  1  Sim. 
N.  S.  617. 

(c)  Judgment  in  Doe  v.  Woodbridgt 
(1829),  9  B.  &  C.  at  p.  378. 

{d)  Evans  Y.  Davis  (IS18\  10  Ch.  D. 
747. 

{e)  Tritton  v.  Banlcart  (1887),  66 
L.  T.  306. 

(/)  As  to  effect  of  permission  to 


carry  on  a  particular  trade,  eee 
Macher  v.  Foundling  Hospital  (1813), 
1  y.  &  B.  188 ;  as  to  covenant  to  use 
an  opera-house  only  for  theatiical 
purposes,  and  that  the  lessee  vill  uw 
nis  oest  endeavours  to  improve  the 
house,  see  Croft  v.  Lumley  (1867),  6 
H.  L.  C.  672. 

Cv)  Fitz  V.  Hes,  [1893]  1  Ch.  77; 
commented  upon  in  Ashhy  v.  WiUon^ 
[1900]  1  Ch.  66,  and  in  /Moiniy 
Brothers  v.  Hill,  [1902]  2  Ch.  612. 

Qi)  Lumley  v.  Metrop,  Ry,  ^'<?. 
(1876),  34  L.  T.  774. 

(O  Stuart  V.  Diplock  (1889),  4$ 
C.  D.  343. 
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CoTBNANT  not  to  cxercise  the  trade  of  a  butcher.     Is  broken  by 
selling  raw  meat  by  retail  upon  the  premises,  although  no 
beasts  are  slaughtered  there  (A:). 
Covenant  by  the  Postmaster-General  to  use  premises  as  a  post 
office  for  the  district  and  not  for  any  other  puipose.     It  is 
no  breach  for  excise  duties  to  be  received  and  licences 
granted  on  the  premises  {I). 
Covenant  not  to  cari-y  on  a  business  similar  to  the  specified 
business  of  another  tenant  of  the  same  lessor.      The   test 
is  whether  the  businesses  are  sujfficiently  alike  to  com- 
pete (m) . 
Where  a  particular  trade  is  prohibited,  the  partial  exercise 
of  the  trade  on  the  demised  premises  will  operate  as  a  breach  of 
a  covenant  not  to  carry  on  such  trade  (w). 

Sometimes  in  a  lease  there  is,  besides  a  covenant  by  the  Covenants 
lessee  restrictive  of  his  user  of  the  demised  property,  a  covenant  Jhe^leseJJrf 
by  the  lessor  restrictive  of  the  user  of  neighbouring  property 
belonging  to  him.  In  such  cases,  if  the  lessor's  covenant  is — 
as  a  prudent  lessee  should  take  care  that  it  is — to  the  effect 
that  the  lessor  will  not  use  or  let  any  of  his  neighbouring 
property,  or  permit  the  same  to  be  usedio),  for  any  business 
competitive  with  the  lessee's  business,  the  lessor  may  hope 
to  be  able  to  prevent  the  carrying  on  of  such  a  competitive 
business,  on  such  neighbouring  property,  either  by  the  lessor 
or  by  any  subsequent  lessee  from  him.  But  if  the  lessor  merely 
covenants  that  he  will  not  let  his  neighbouring  property  for 
any  competitive  business,  the  lessee  may  find  himself  without 
remedy,  in  the  event  of  a  subsequent  lessee  from  the  same 
landlord  setting  up  such  a  business  without  any  fault  on  the 
landlord's  part  (p). 
The  following  are  instances  of  covenants  against  the  use  of 


(k)  Doe  V.  Spry  (1818),  1  B.  &  A. 
617.  See  Doe  v.  Eieam  (1828),  M.  & 
M.  189.^ 

(0  Wadhum  v.  Fostnutster-Oeyieral 
(1871),  L.  E.  6  Q.  B.  644. 

(w)  Drew  v.  Guy,  [1894]  3  Ch.  25. 

(u)  Doe  V.  Sf^y  (1818),  1  B.  &  A. 
617,  619.     See  Doe  v.  EUam,  supra, 

(o)  See  Per  Byrne,  J.,  in  Uolloway 
Brothers  v.  Hill,  [1902]  2  Ch.  612,  at 

S).  618,  619;    per  James,  L.J.,  in 
mp  V.  Bird  (1877),  5  Ch.  D.  at  pp. 


976,  977 ;  Fitz  v.  lies,  [1893]  1  Ch.  at 
p.  81. 

(p)  See  Ashby  v.  Wilson,  [1900]  1 
Ch.  66;  also  Drigg  v.  Thomtoiiy 
[1904]  1  Ch.  386,  in  which  case  the 
landlord  of  a  shop  had  only  agreed  not 
to  let  any  of  his  other  neighbouring 
shops  for  a  competitive  business,  and 
the  tenant  was  held  to  have  no 
remedy  against  a  subsequent  tenant 
of  one  of  those  other  shops,  who  was 
usiyig  it  competitively. 
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property  as  a  public-house  or  the  like,  or  so  as  to  be  a  nuisance, 
&c.,  or  otherwise  than  as  a  private  residence : —  : 

GoYBNANT  not  to  USB  any  building  to  be  erected  an  the  demised 
premises  as  a  ^^  public-liouse,  tavern,  of  beershopJ^  Is 
broken  by  the  tenant  obtaining  an  off-licence  authorizing 
him  to  sell  at  a  shop  on  the  demised  land  beer  not  to  be 
drunk  on  the  premises,  and  selling  beer  aeccKrdingly  (q). 

Covenant  not  to  use  a  house  as  a  '^  beerhouse  "  (r)  or  as  a  puUic- 
house  for  the  sale  of  beer,  dc.  Is  not  broken  by  the 
tenant's  taking  out  an  excise  licence  for  the  sale  of  beer 
not  to  be  drunk  on  the  premises  (s). 

Covenant,  in  deed  executed  in  1854,  not  to  carry  on  the  trade 
or  calling  of  hotel  or  tavern  keeper,  pubUcan  or  beershop 
keeper,  or  seller  by  retail  of  wine,  beer,  spirits  or  spiritmuM 
liqum-s.  Is  not  broken  by  a  grocer's  selling,  across  the 
counter,  wine  and  spirits  by  retail,  in  bottles  only,  such 
wine  and  spirits  not  to  be  consumed  on  the  premises, 
under  a  licence  granted  under  24  &  25  Vict.  c.  21, 
s.  2  (t). 

Covenant  not  to  carry  on  the  **  trad^  of  an  innkeeper,  victuaUer, 
or  retailer  of  wine,  spirits,  or  beer,'*  Is  broken  by  the 
sale  of  these  liquors  at  counters  in  the  building,  although 
only  for  the  use  of  persons  who  pay  for  admission  to  a 
theatre  adjoining  (u). 

Covenant  against  the  use  of  a  house  as  a  ^*  pubUc-lunise  or  beer- 
shop,''  An  injunction  will  not  be  granted  to  restrain  ite 
use  as  a  private  hotel  where  wines  and  spirits  are  sap- 
plied  only  to  visitors,  and  no  beer  at  all  is  sold  on  the 
premises  {x). 


(q)  Lo7ido7i  and  Suburban  Land, 
&c.,  Co.  V. Field (1881),  16  Ch.  D.  645; 
Nicoll  V.  Fmnimj  (1881),  19  Ch.  D. 
258;  B,  of  St,  Albaiis  v.  Battersby 
(1878),  3  a  B.  D.  359. 

(r)  London  and  N,  W,  By,  Co,  v. 
GameU  (1869),  L.  E.  9  Eq.  26 ;  Holt 
it  Co,  v.  Colhjer  (1881),  16  Ch.  D.  718. 
Cf.  Formby  v.  Baker,  [1903]  2  Ch. 
539,  at  pp.  548,  549  (covenant  not  to 
erect  "  any  beerhouse  or  shop  or  any 
hotel  of  less  annual  value  than  50/.") ; 
and  Be  CtUlen  and  BiaVe  Contract, 
[1904]  1  Ir.  R.  206  (covenant  not  to 
use  or  follow  the  trade  of  a  publican 


— ^not  broken  by  trading  as  a  licensed 
spirit  grocer). 

(«)  Bease  v.  Coates  (1866),  K  B.  2 
Eq.  688.  As  to  sale  to  members  of  a 
club,  see  Banken  v.  Hunt  (1894),  10 
R.  249. 

\t)  Jonea  v.  Bone  (1870),  L.  B.  9 
Eq.  674.  But  in  Fieldeti  v.  SlaUr 
(1869),  L.  E.  7  Eq.  523,  a  mmilar 
covenant  was .  held  to  prohibit  the 
sale  of  spirituous  liquors  in  bottles. 

(m)  BuckU  V.  Fredericks  (1890),  44 
Ch.  D.  244. 

(x)  D,  of  Devonshire  v.  Simmons 
(1894),  11  T.  L.  E.  52. 
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Covenant  not  to  carry  on  the  business  of  a  common  brewer 
or  retailer  of  beer.-  Carrying  on  the  business  of  a  retail 
brewer  is  not  a  breach  (y). 

Covenant  not  to  carry  on  any  noisome  or  offensive  trade.  Nuisance,  &c 
Carrying  on  a  dangeroas  trade  is  not  a  breach  of  this 
covenant  (2^).  In  construing  the  covenant,  it  is  particu- 
larly worthy  of  consideration,  whether  the  trade  com- 
plained of  was  carried  on  upon  the  premises  at  the  time 
of  the  demise  (a),  and  apparently  a  trade  carried  on  there 
at  such  time  would  not  be  prohibited  (a).  Lime-burning 
is  a  noisome  business  (2;).  The  carrying  on  of  a  fried  fish 
business  may  be  a  breach  of  a  covenant  against  offensive 
trade  (c),  and  so,  possibly,  may  be  the  carrying  on  of  a 
mock  auction  (d). 

Covenant  against  causing  a  nuisance  to  the  vendor  of  property 
or  adjoining  (e)  occupiers.  It  has  been  held  that  the 
nuisance  must  be  a  legal  nuisance  in  the  technical 
sense  (/),  but  this  has  been  doubted  (^),  and  that  the 
covenant  is  not  broken  by  the  establishment  of  a  national 
school  (/). 

Covenant,  in  a  building  lease,  against  any  act  which  shM  or 
may  be  or  grow  to  the  annoyance  (fc),  nuisance ^  grievance  or 
damage  of  the  lessor  or  the  inhabitants  of  the  adjoining 
houses.  Is  broken  by  the  establishment  of  a  hospital  for 
the  treatment  of  out-door  patients  suffering  from  diseases 


{y)  Simons  v.  Farren  (1834),  1 
Bing.  N.  C.  126.  As  to  **  vintner," 
aee  Wells  v.  Attenhiyrough  (1871),  24 
L.  T.  312,  and  as  to  sale  of  wine,  see 
23  &  24  Vict  c.  27,  s.  44. 

(2)  Hickman  v.  Isaacs  (1861),  4 
L.  T.  N.  S.  285. 

(a)  Gutteridge  v.  Munyard  (1834), 
7  C.  &  P.  129. 

{h)  WilUhire  v.  Cosslett  (1889),  6 
T.  L.  R.  410. 

(c)  IJ,  of  Devonshire  v.  Brookshaw 
<1899),  43  Sol.  Joum.  675. 

{d)  Moses  V.  Taylor  (1862),  11 
W.  E.  81. 

(e)  As  to  the  meaning  of  **  ad- 
joining "  in  a  covenant  by  the  lessor 
AgainBt  a  certain  trade  on  adjoining 
premises,  see  Vale  <k  Sons  v.  Moorgaie 
>s^,  <f:c.,  Buildings  (1899),  80  L.  T.  487. 
In  WhiU  V.  Harroio  (1902),  86  L.  T.  4, 


the  words  **  adjoining  premises"  in 
a  lessee's  covenant  were  construed  by 
the  C.  A.  to  mean  premises  in  physi- 
cal contact  with  the  lessee's  house. 

(/)  Harrison  v.  Good  (1871),  L.  R. 
11  Eq.  338  (Bacon,  V.-C).  See  the 
definition  of  such  a  nuisance  in 
Walter  v.  Selfe  (1841),  4  De  G.  &  Sm. 
p.  322.  But  a  boys'  school  is  within 
a  covenant  against  any  trade  or 
business  or  occupation  whereby  any 
injuiious,  offensive  or  disagreeable 
noise  or  nuisance  shall  be  occasioned : 
Wanton  v.  Coppard,  [1899]  1  Ch.  92. 
Cf,  Grtsham^  <£:c..  Society  v.  Banger 
(1899),  15T.  L.  R.  454. 

((/)  See  the  judgments  of  the  0.  A. 
in  Tod'H^itly  v.  Benham  (1888),  40 
Ch.  D.  80. 

{h)  See  Macher  v.  Fottndling  Hos- 
pital (ISn),  1  V.&B.  188. 
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of  the  throat,  &c.  (i) ;  or  by  a  demised  house  being  used 
for  immoral  purposes  (A:).  Anything  which  disturbs  the 
reasonable  peace  of  mind  of  an  adjoining  occupier  is  an 
annoyance,  though  it  may  not  amount  to  physical  detri- 
ment to  comfort  (Z).  The  covenant  is  broken  by  annoy- 
ance to  inhabitants  of  adjoining  houses,  although  not  on 
the  lessor's  property  (m). 

Covenant  not  to  do  any  act,  dtc,  upon  the  demised  premius 
which  may  lead  to  the  damage,  annoyance  or  disturbance  of 
the  lessor,  or  any  of  his  tenants,  or  any  part  of  the  neigh- 
bourhood ;  followed  by  pi'oviso  for  re-entry  upon  the  carry- 
ing on  of  certain  specified  trades  {not  including  that  of  a^ 
licensed  victualler),  ^*  or  any  other  trade  or  business  that 
may  be,  or  grow,  or  lead'  to  be  offensive,  or  any  annoyance 
or  disturbance  "  to  any  of  the  lessor's  tenants.  The  open- 
ing of  a  public-house  upon  the  premises  is  not  a  breach  of 
the  covenant  or  proviso  (n).  Nor  in  a  business  neigh- 
bourhood is  such  a  covenant  broken  by  putting  up  a 
prominent  advertisement  (o).  But  it  is  broken  by  the 
erection  of  a  permanent  trellis- work  which  interferes  with 
the  light  to,  and  the  pleasurable  enjoyment  of,  adjoining 
premises  {p). 

Covenant  against  the  use  of  premises  so  as  to  be  a  nuisance  or 
otherwise  than  as  a  piivate  club.  Is  broken  by  boxing 
entertainments  to  which  friends  of  the  members  are 
admitted  by  ticket  {q). 

Covenant  that  no  building  to  be  erected  on  certain  land  sliall  he 
used  or  occupied  otherwise  than  as  a  private  residence  only, 
and  not  for  any  purpose  of  trade.  The  first  part  of  the 
covenant  is  broken  by  the  erection  of  a  building  for  the 
education  and  lodging  of  one  hundred  girls  in  connection 


(t)  Tod-Heathj  v.  BenJutm  (1888), 
40  Ch.  D.  80 ;  Bramwell  v.  Lacy  (1879), 
10  Ch.  D.  691.  A  private  hospital 
may  fall  within  a  covenant  against 
carryiDg  on  an  *' offensive''  busmess: 
E,  of  Femhroke  v.  Warrm,  [1896]  1 
It.  R.  76,  104. 

(k)  Lord  Howard  de  Walden  v. 
Barber  (1903),  19  T.  L.  R.  183. 

(/)  Per  Bowen,  L.J.,  in  Tod^ 
Htutly  V.  Benhaniy  loc,  cit,  p.  98. 

(m)  See  the  judgments  of  the  C.  A. 
in  Tod-Htathj  v.  Benham  (1888),  40 


Ch.  D.  80. 

(w)  Jones  V.  Thorne  (1823),  1 
B.  &  0.  715. 

(o)  Our  Boys'  Clothing  Co.  v.  Hvl- 
lorn,  tfcc,  Co.  (1896),  12  T.  L.  B.  a-14. 

{p)  Wood  v.  Cooper,  [1894]  aCh. 
671. 

iq)  Seaward  v.  Paterson  (1896),  12 
T.  L.  R.  525.  As  to  covenant  against 
games  of  chance,  see  Fairtlough  v. 
Whitmore  (1895),  11  T.  L.  R.  288.^ 

(r)  See  Bray  v.  Foyarty  (1870), 
T.  l\.  4  Eq.  544. 


SECT.  IV.]  MODE   OF   USING   PREMISES.  363 

with  a  charitable  institution  for  the  daughters  of  mis- 
sionaries (s),  or  by  the  use  of  a  house  as  a  boarding-house 
where  pupils  attending  a  school  in  the  neighbourhood  may 
be  taken  in  as  paying  boarders  (0- 
Covenant  to  use  hrnise  as  a  private  dwelling-house  only.      It 
seems  that  conversion  into  a  shop  may  be  effected  by  user, 
without  any  structural  alterations  of  the  house  (u).    It  is 
a  breach  to  use  the  house  as  an  office  for  receiving  orders 
for  coals,  the  words  "Coal  office"  being  exhibited  in 
front  (u),  but  an  auction  of  furniture  belonging  to  the 
house  is  no  breach  (x). 
Covenant  that  no  more  than  one  messuage  or  dweUing-house 
shall  be  erected  or  be  standing  on  a  particular  plot,  and 
that  such  messuage  shall  be  adapted  for  and  used  as  and 
for  a  private  residence  only.     The  erection  of  a  large  block 
of  buildings,  to  be  occupied  as  residential  flats,  with  a 
public  entrance  and  staircase,  involves  a  breach  of  both 
branches  of  the  covenant  iy). 
Leases  of  public-houses  usually  contain  special  covenants  and  Public-houBe 
provisions  relative  to  the  user  of  the  demised  premises,  the    ®**^ 
preservation  of  the  licences  attached  to  them,  and  the  supply  of 
excisable  liquors  to  the  tenant.     Nowadays  a  very  great  number 
of  public-houses  are  owned  by  brewery  companies  and  firms, 
who  seek,  in  letting  them,  to  "  tie  "  the  houses  as  closely  as  they 
can  to  themselves.     The  following  are  instances  of  covenants,  in 
such  leases,  connected  with  the  licences : — 
Covenant  by  the  lessee  {z)  not  to  do,  omit,  or  permit,  or  suffer  Licences. 
to  be  done  or  omitted,  any  act,  matter  or  thing  whatsoever 
that  can   or  may  affect,  lessen   or  make  void  any  of  the 
licences  for  the   time   being  granted   to   the  public-house. 
The  lessee  is  convicted  of  offences  against  the  Licensing 
Acts,  but  under  sect.  18  of  the  Licensing  Act,  1874,  the 
convictions  are  not  recorded  on  the  licences.    The  licences 

(«)  German  v.  Chajytnan  (1877),  7  288;  7  Q.  B.  344;  and  as  to  covenant 

Ch.  D.  271.  against  the  eroction  of  a  dwelling- 

(t)  Hob$</n  V.  TuUoch,  [1898]  1  Ch.  liouse,  see  Drnivile  v.  Golville  (1873), 

-124.  I.  R.  7  C.  L.  68. 

(tt)  Wilkinson  v.  /%<t«  (1863),  2  {y)  Rogera  v.  Ilvsegood,    [1900]   2 

D.  J.  &  S.  62.     See  12  W.  R.  119.  Ch.  388. 

(aO  Iicev€S    V.    Cattell    (1876),    24  (z)  On  a  letting  by  parol  there  is 

W.  R.  485.    As  to  covenant  not  to  no  implied  agreement  against  for- 

" permit"  sale  by  auction,  see  Toff-  feiture  of  licence :  Mawv,  Hindmarsh 

man  V.  Porthury  (1870),  L.  E.  5  Q.  B.  (1873),  28  L.  T.  644. 
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are  not  ^'  affected/'  and  there  is  no  breach  (a).    Otherwise 
if  the  words  are  *' whereby  the  licences  necessary  for  using 
the  premises  as  a  public-hotLse  may  be  forfeited  or  the 
renewal  thereof  withheldy^  and  convictions  are  indorsed  (b). 
Where  the  lessee  or  his  assign  onderlets,  it  is  no  breach 
on  their  part  of  such  a  covenant  if  the  underlessee  does 
something  whereby  the  licence  is  forfeited  (c) ;  unless  the 
forfeiture  is  really  due  to  the  default  of  the  lessee,  as 
where  he  lets  the  premises  in  a  state  unsuitable  for  canry- 
ing  on  the  business  of  a  public-house  property  (d). 
Covenant  by  the  lessee  to  use  his  best  endeavours  to  keep  the, 
house  open  as  a  public-house.    If  the  licence  is  taken  away» 
the  lessee  commits  a  breach  of  the  covenant  if  he  makes 
no  attempt,  by  asking  for  a  rehearing  or  otherwise,  to 
get  the  house  open  again  {e). 
*'  Suffer  to  be       Again,  where  the  lease  of  a  public-house  contained  a  covenant 
done."  ]jy  jjjg  lessee  for  himself  and  his  assigns  not  to  do  "or  soSer  to 

be  done  "  on  the  premises,  any  act  whereby  the  licence  might  be 
forfeited,  and  a  sublessee,  whose  sublease  contained  a  covenant 
to  the  same  effect,  committed  a  breach  of  it,  it  was  held  that  the 
sublessor  had  not  "  suffered  "  the  act  to  be  done,  and  was  not 
liable  to  the  headlessor.  A  sublessee  is  not  the  servant  or  agent 
of  his  sublessor.  Moreover,  the  word  "assigns"  has  a  definite 
legal  meaning,  and  does  not  ordinarily  include  underlessees  (/)• 

(o)  Wooler    V.     Knott    (1876),     1  executrix.     See,  too,  Charrington  A 

Ex.  D.  265.     See  Fleetwood  v.  Hull  Co,  v.  Camp,  [1902]  1  Ch.  386.    In 

(1889),  23  Q.  B.  D.  35 ;    Moore  v.  that  case  there  was  a  tenancy-agree- 

Jiobinson  (1878),  48  L.J.  Q.  B.  156.  meiit  under  which  the  tenant  of  a 

(b)  Harmann  v.  Powell  (1891),  60  public-house  was  not  to  do  anytiung 
L.  J.  Q.  B.  628.  whereby    the     licences    might    M 

(c)  Bryant  v.  Hancock  <fc  Co.,  jeopardised.  The  tenant  closed  the 
[1898]  1  Q.  B.  716;  affd.,  [1899]  house  and  went  away.  In  an  action 
A.  C.  442.  by  the  landlords  for  recovery  of  poe- 

(rf)  Bodkin  v.  Barker  (1897),  Times,  session,  the  Court,  on  interlocutory 

14  Dec.  motion,  appointed  a  receiver  of  the 

(e)  Xf«(7<rv.Pryor  (1838),8C.  &P.  licences,  and  gave  the  receiver  poa- 

518.     Consider  Rooptr  v.   Brodrick  session  of  the  premises  for  the  pur- 

(1840),  11  Sim.  47.    As  to  the  con-  pose  of  preservmg  them  as  a  licensed 

struction    of     a    covenant    to    use  property.     As  to  compensation  for 

premises  as  a  public-house  or  beer-  non-renewal    of    licences,    see  the 

nouse  only,  see  Wihon  v.  Twamley,  Licensing  Act,  1904. 
infra,  at  p.  106 ;  and  as  to  the  con-  (/)   IfV^on  v.  Twamley,  [19(H]  2 

struction  of    covenants  relating  to  K.  B.  99,  106.    Whether  Jfiim/o'^?'' 

licences,  Bryant  v.  Hancock  &  Co,,  Walker  (1901),  71  L.  J.  K.  B.  1?»  in 

supra,  and  Browii  v.  Watson,  [1904]  which  case  the  lessee  was  held  liable 

2  Ir.  H.  219,  C.  A.,  where  a  tenant's  (on  the  ground  that  his  covenant  wtf 

covenant  to  preserve  a  licence  was  an  absolute  one)  for  his  tenant,  "Wts 

held  not  to  have  been  broken  by  his  coiTcctly  decided,  quare. 
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Notwithstanding  that  agreements  intended  to  compel  the  "Tied  house'* 
lessees  of  public-houses  to  purchase  beer  of  the  lessors  have  been 
held  to  be  injurious  to  the  public  welfare  (^),  their  validity  is 
well  established  (h) ;  but  there  is  an  implied  obligation  on  the 
landlord  to  supply  the  tenant  with  such  kinds  of  beer  as  he 
requires,  and  if  it  is  not  fulfilled  the  tenant  may  go  elsewhere  (i). 
And  it  is  conceived  to  be  incumbent  on  a  plaintiff  suing  for 
breaches  of  a  covenant  of  this  nature  to  show  that  the  beer 
delivered  by  him  was  good  marketable  beer  (k). 

Where  the  tenant  covenants,  in  a  lease  of  a  tied  house,  to  buy 
from  the  landlords  all  beer  which  they  shall  be  willing  to  supply 
at  ''the  fair  current  market  price,"  the  expression  quoted  is  not 
equivalent  to  '*  the  lowest  price  at  which  the  tenant  could  buy," 
but  means  a  price  which  is  current  and  fair  in  the  case  of  tied 
houses,  and  not  in  excess  of  the  general  market  rate  (2). 

Where  the  covenant  is  accompanied  by  a  proviso  for  re-entry 
on  non-performance,  and  for  reduction  of  rent  so  long  as  it  is 
performed,  the  covenant  is  absolute,  and  the  lessee  has  not  the 
alternative  of  dealing  with  a  rival  brewer  on  paying  the  unreduced 
rent  (m). 

If  the  covenant  is  to  take  beer  from  the  lessors  or  their  Right  of 
successors  in  trade,  and  the  successors  remove  the  brewery  plant  ^^l  ^ 
a  distance  of  two  miles  and  there  brew,  the  trade  is  determined,  ^^^^  ^^ 
and  they  cannot  take  advantage  of  the  covenant  (n) ;  but  it  is  covenants, 
otherwise  if  the  covenant  is  to  take  beer  from  the  lessors  or  their 
assigns  generally  :  in  such  a  case,  upon  a  sale  of  the  reversion  to  a 
different  firm  of  brewers,  the  purchasers  will  take  the  benefit  of 
the  covenant  (o).    Where  the  covenant  binds  the  lessee  to  take 
beer  only  from  the  lessor  or  his  successors  in  business,  and  the 
lessor  sells  the  reversion  and  at  the  same  time  continues  to  carry 


(y)  Cooper  V.  TvHhill  (1812),  3 
Camp.  286,  note  (a).  See  Doe  v.  Reid 
(1830),  10  B.  &  C.  849;  Thornton  v. 
Sherratt  (1818),  8  Taunt.  529. 

(h)  As  to  purchase  through  an 
agent,  see  Edvrick  v.  Hawkes  (1881), 
18  Ch.  D.  199. 

(t)  Hemhle^EdwichY.  Hawhea  (1881), 
18  Ch.  D.  199.  See  Stancliffe  v. 
Clarke  (1852),  7  Ex.  439. 

{k)  Thornton  v.  Sherratt  (1818),  8 
Taunt.  529,  530;  Holcombey.  Hewson 
(1810),  2  Camp.  391.  See  Weaver  v. 
Smiona  (1818),  6  Taunt.  154. 


(/)  Arnold, Perrett  &  Co,  v.  Radford , 
(1901),  17T.L.E.  301,302. 

im)  Hanhury  v.  Cundy  (1887),  58 
L.  T.  155. 

(n)  Doe  T.  Reid  (1830;,  10  B.  &  C. 
849. 

(o)  Cleyg  v.  Hands  (1890).  44  Ch.  D. 
503.  The  question  is  generally  one 
of  construction.  See  per  Parwell,  J. 
in  Manchester  Brewery  Co.  v.  Coombs, 
[1901]  2  Ch.  608,  at  p.  613,  where 
Doe  V.  Reidy  supra ,  is  observed 
upon. 
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on  his  business,  it  has  been  held  (p)  that  the  benefit  of  the 
covenant  does  not  go  to  the  purchaser  of  the  reversion.  In 
comparing  the  three  cases  just  referred  to,  it  should  be  noticed 
that  in  Doe  v.  Reid  the  covenant  was  with  the  lessors,  ''their 
executors,  administrators  or  assigns,  or  their  successors  in  their 
late  or  present  trade  of  brewers,"  and  it  was  assumed  that  the 
word  "  assigns  "  was  to  be  limited  by  the  words  which  followed, 
so  as  to  mean  assigns  who  were  successors  in  business.  In 
Clegg  v.  Hands  the  term  *'  lessors  "  was  extended  by  the  definition 
clause  to  mean  ''  assigns,"  and  there  was  no  limitation  to  sacces- 
sors  in  business.  In  BirmingJiam  Breiveries,  Limited  v.  Jamtion 
the  covenant  was  with  the  lessor  and  his  firm  and  their  successors 
in  business,  and  there  was  a  definition  clause  extending  ''  lessor" 
to  "  assigns  " ;  but  it  was  held  that  the  definition  clause  did  not 
apply  to  the  covenant,  and  hence  the  case  was  analogons  to 
Doe  V.  Reid. 

Where  a  lessor  agrees  to  supply  to  the  lessee  the  whole  of  the 
chlorine  still-waste  as  it  comes  from  his  still,  at  a  given  rate,  and 
not  to  use,  or  injure,  or  part  with  any  of  the  still- waste  except  to 
the  lessee,  the  lessee  is  bound  to  take  the  whole  of  the  waste 
which,  during  his  tenancy,  comes  from  the  still  (q). 

Where,  in  a  lease  of  lime  works,  it  was  stipulated  that  the 
lessor  should  furnish,  and  the  lessee  should  take,  a  certain 
quantity  of  coal  from  specified  collieries,  and  the  full  quantity 
was  not  raised  by  the  lessor  from  those  collieries,  it  was  held  that 
the  lessee  could  go  elsewhere  only  for  the  deficiency,  and  not  for 
the  whole  quantity  of  coal  (r). 

Where  certain  acts  are  prohibited  if  done  without  the  consent  in 
writing  of  the  lessor,  and  the  lessor  has  for  twenty  years  received 
the  rent  with  full  knowledge  that  a  prohibited  act — ^the  converting 
of  a  dwelling-house  into  a  public-house  and  grocery  shop — has 
been  done,  the  existence  of  a  written  licence  may  be  presumed  ($). 

Where  a  lessor  entitled  in  possession  to  receive  the  rents  snes 
for  breach  of  a  covenant  relating  to  the  user  of  the  demised 
premises,  it  is  not  necessary  for  him  to  show  actual  damage  or 


(p)  By  the  Court  of  Appeal  in 
Jh'rmingham  BrewerieSy  Limited  v. 
Jameson,  [1898]  67  L.  J.  Ch.  403. 

(7)  Bealey  v.  StuaH  (1862),  7  II.  & 
N.  753. 

(r)   Wight   V.   Dicksons    (1813),    1 


Dow,  141. 

(«)  Gibson  v.  Doeg  (1857),  2  H.  4 
N.  615.  Cf.  Ilarmun  v.  Aindit. 
[1903]  2  KB.  at  p.  244  (operation  of 
a  consent  given  to  a  particular  tenant 
as  a  licence  to  a  subsequent  assignee). 
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pecuniary  loss.    But  a  remainderman  must  show  actual  damage 
to  entitle  him  to  relief  by  injunction  (t). 

An  injunction  will  be  granted  to  restrain  a  clear  breach  of  an  injunction, 
express  covenant,  although  the  lessor  is  also  secured  by  a  power 
of  forfeiture  and  of  exacting  a  penalty  (u) ;  and  if  a  lessee  of  a 
shop  or  other  building,  who  has  covenanted  not  to  alter  the 
demised  premises,  deliberately,  after  notice  of  objection,  commits 
a  breach  of  the  covenant,  and  there  has  been  no  laches  on  the 
part  of  the  covenantee,  even  a  mandatory  injunction  will,  it  is 
conceived,  be  granted  (x). 

A  lessee  who  has  not  covenanted  against  underletting,  and  who 
cannot  interfere  with  the  underlessee,  is  not  liable  to  an  injunction 
if  a  breach  of  covenant  is  committed  by  the  underlessee  (y). 

The  lessee  of  a  person  bound  by  a  restrictive  covenant  may 
generally  be  sued  for  breach  of  it,  whether  assigns  are  mentioned 
in  the  covenant  or  not  (z). 

Mere  passive  acquiescence  does  not  bar  the  right  to  enforce  a  Acquiescence, 
covenant ;  but  otherwise  where  the  covenantee  has  held  out  an 
inducement  for  infringement  (a).  But  in  the  case  of  restrictive 
covenants  affecting  a  building  estate  the  right  to  enforce  them 
may  be  lost  by  delay  or  acquiescence,  or  by  a  change  in  the 
character  of  the  estate  ({)). 
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(0  Jokfutone  V.  Hall  (1856),  2  K.  &  W.  R  81.     See  Tritton  v.  Bankart,   ^"^"^*"^''- 

J.  414.  supra f  p.  358. 

(«)  Barret  v.   Blagrave  (1800),    5  (z)  IloUoway    Brothers    v.     Hill, 

Ves.  555.    As  to  injunction  against  [1902]  2  Ch.  at  p.  617. 
the  lessor,    see    Altman    v.    Itoi/al  (a)  L,    C,  &   D,  By.  Co,  v.   Bull 

Aquarium  Society  (1876),  3  C.  D.  228.  (1882),  47  L.  T.  413.     Of.  Bray  v. 

(a?)  Bickmore  v.  Dimmer,  [1903]  1  Fogarty  (1870),  I.  R.  4  Eq.  544 ;  De 

Ch.  at  p.  168.  Bussche  v.  Alt  (1878),  8  Oh.  D.  286. 

(y)  Moees    v.    Taylor    (1862),    11  (b)  Knight  v.  Siminonde,  [1896]  2 
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to  consume  the  produce  (c)  upon  it.     This  is  an  engagement 
which  arises  out  of  the  letting,  and  which  the  tenant  cannot 
dispense  with  unless  by  special  agreement  (d).    What  is  to  be 
considered  as  a  good  and  husbandlike  mode  of  cultivation  most 
vary  exceedingly  according  to  soil,  climate,  and  situation ;  there- 
fore the  "  custom  of  the  country,"  with  reference  to  good  hus- 
bandry, must  be  applied  to  the  approved  habits  of  husbandly 
in  the  neighbourhood  under  circumstances  of  a  like  natate. 
Evidence  that  an  estate  had  been  managed  according  to  the 
custom  of  the  country  would  be  always  a  medium  of  proof  that 
it  had  been  treated  in  a  good  and  husbandlike  manner  (e).    In 
an  action  against  a  tenant  for  treating  the  demised  farm  contrary 
to  good  husbandry  and  the  custom  of  the  country,  it  is  not 
incumbent  on  the  landlord  to  prove  a  definite  known  custom  or 
course  of  husbandry ;  it  is  sufficient  to  show  what  is  the  prevalent 
course  of  good  management ;  and  by  proving  that  the  estate  was 
not  so  managed,  the  landlord  will  prove  that  it  was  treated  con- 
trary to  good  husbandry  and  the  custom  of  the  country  (/). 
The  fact  that  a  tenant  has  half  his  farm  imder  triage  at  the  same 
time,  while  no  other  farmer  in  the  neighbourhood  tills  more  than 
a  third,  is  clear  proof  of  mismanagement  contrary  to  the  custom 
of  the  country  in  good  husbandry  (g).     Out  of  the  bare  relation 
of  landlord  and  tenant,  no  obligation  arises  to  make  a  certain 
quantity  of  fallow,  and  to  spread  a  certain  quantity  of  mannre 
every  year  thereon  (/i). 

The  tenant  must  not  carry  dung  and  compost  off  the  demised 
premises  (i)»  or  remove  anything  except  according  to  the  custom 
of  the  country  (A;).  It  has  been  laid  down  as  a  general  rule  that 
he  is  bound  to  consume  the  produce  on  the  demised  premises  (/), 


Ch.  294 ;  Meredith  v.  Wihon  (1893), 
69  L.  T.  336;  cf,  Craig  v.  Greer, 
[1899]  1  I.  R.  258.  See,  too,  OraJuim 
T.  Craig,  [1902]  1  Ir.  E.  264,  C.  A. 

(c)  I.e.,  such  produce  as  would  be 
consumed  on  the  farm  if  it  were 
treated  in  a  husbandlike  manner: 
see  infra,  note  (e). 

(d)  Per  Gibbs,  C.J.,  in  Brown  v. 
Crump  (1815),  1  Marsh.  567  ;  PowJey 
V.  Walker  (1793),  5  T.  R.  373  ;  judg- 
ment in  Onslow  v.  Anon,  (1809).  16 
Ves.  1 73 ;  Hall  if  ax  v.  Chambers 
(1839).  4  M.  &  W.  662. 

(c)  Per  Lord  Ellenborough,  C.J., 
in    Legh  v.   Hewitt  (1803),  4   Ejist, 


pp.  159,  160. 

(/)  Judgment  of  Lawrence,  J.,  in 
Legh  v.  Hewitt,  4  East,  p.  161. 

(g)  Legh  v.  Hewitt,  4  East,  154. 160. 

(A)  Brown  v.  Crump  (1815).  1 
Marsh.  567.  See  judgment  in  (rraw- 
ger  v.  Collins  (1840),  6  M.  &  W.at 
p.  461. 

(0  Powley  V.  Walker  (1793).  5 
T.  R.  373:  Gough  v.  Howard  [\^\). 
Peake.  Add.  Cas.  197. 

(k)  Onslow  V.  Anon.  (1809).  16  Ves. 
173. 

(I)  Brown  v.  Crump  (1815),  1 
Marsh,  at  p.  569. 
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that  Ib,  such  produce  as  would  be  consumed  thereon  if  the  farm 
were  treated  in  a  husbandliko  manner ;  and  it  has  been  said 
that  the  tenant  may  carry  hay  and  straw  off  the  premises,  if  the 
practice  is  not  contrary  to  the  custom  of  the  country,  or  pro- 
hibited by  the  lease  or  agreement  under  which  he  holds  (m). 
The  custom  of  the  country  relating  to  cultivation  will  be 
excluded  by  an  express  or  implied  agreement  inconsistent  with 
it  (n).  An  injunction  will  be  granted  to  restrain  any  improper 
removal  of  produce  (o), 

A  general  restriction  upon   selling  certain  crops  under  an 
execution  is  imposed  by  the  Sale  of  Farming  Stock  Act,  1816,  56  Geo.  3, 
the  seventh  section  of  which  is  as  follows  : —  ^'     '  * '' 

"  No  sheriff  shall,  by  virtue  of  any  process  whatsoever,  sell  or  Sheriff  not  to 
dispose  of  any  clover,  rye-grass,  or  any  artificial  grass  or  grasses  ^wn  v^th  ^' 
whatsoever,  which  shall  be  newly  sown,  and  be  growing  under  corn. 
any  crop  of  standing  corn." 

The  rule  that  the  customs  of  the  country  are  incorporated  in  Custom. 
a  lease,  save  in  so  far  as  they  are  expressly  or  impliedly  excluded, 
is  well  established  (77).  The  relations  between  landlord  and 
tenant  have  long  been  regulated  upon  the  supposition  that  all 
customary  obligations  not  altered  by  the  contract  are  to  remain 
in  force  (g).  A  custom  which  is  at  variance  with  the  common 
law  can  only  be  established  by  proof  of  immemorial  user  (r) ; 
but  this  rule  does  not  apply  to  a  custom  not  touching  the  common 
law,  and  an  agricultural  custom  is  good  provided  it  is  reason- 
able («),  and  has  existed  for  a  sufficient  length  of  time — forty  or 
fifty  years — to  be  well  estaTjlished  (t).  Since  a  custom  is  local 
law,  it  cannot,  it  has  been  said,  be  got  rid  of  except  by  statute, 
though  long-continued  non-user  is  strong  evidence  of  the  custom 
never  having  existed  {u).     But  this  rule  only  applies  to  custom 


(to)  Gongh  V.  Hoivard  (1801), 
Peake,  Add.  Cas.  197. 

(n)  HuUon  v.  Warren  (1836),  1 
M.  &  W.  466. .  See  Wehh  v.  P/ummer 
(1819),  2  B.  &  A.  746;  Roberts  v. 
Barker  (1833),  1  Gr.  &  M.  808; 
Clarke  V.  Rctyatone  (1845),  13  M.  &  W. 
762;  Greenslade  v.  Tapscott  (1834),  1 
CM.  &E.  55:  alsotn/m,  Chap.  VIL, 
Sect.  3. 

(0)  Onslow  Y.  Anon,  (1809),  16  Ves. 
173.  See  WalUm  v.  Johnson  (1848), 
15  Sim.  352,  where  land  had  been  let 
hy  a  receiver  appointed  by  the  Court. 

L.T. 


(p)  See  Wigglesworth  v.  Dal  I  i  son 
(1779),  1  Dougl.  201;  1  Sm.  L.  C. 
11th  ed.,  p.  545  and  notes. 

(5)  See  judgment  in  Hutton  v. 
It  armi  (1836),  1  M.  &  W.  p.  475. 

(r)  Litt.  8.  170;  Dashwood  v. 
Magniac,  [1891]  3  Ch.  306,  p.  370, 
per  Kay,  L.J. 

(«)  See  Tyson  v.  Smith  (1838),  9 
A.  &  E.  406. 

{t)  Tucker  v.  Linger  (1883),  8  App. 
Cas.  508. 

(t/)  Hammerton  v.  Honey  (1876),  24 
W.  R.  603. 
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established  by  immemorial  usage.  The  usage  of  a  particular 
estate,  or  of  the  property  of  a  particular  individual,  however 
extensive,  has  not  the  force  of  a  custom,  for  the  tenant  may  not 
be  aware  of  it  (x).  Where  a  custom  is  proved  to  exist,  it  is 
applicable  to  all  tenancies  in  whatever  way  created,  whether 
verbal  or  in  writing,  unless  expressly  or  impliedly  excluded  by 
the  terms  of  the  agreement  0/)- 

Where  a  farm  was  let  with  a  reservation  of  mines  and 
minerals  and  of  quarries,  a  custom  allowing  the  tenant  to  sell 
flints  thrown  up  in  the  regular  course  of  husbandry  was  held  to 
be  reasonable  (z). 


Construction 
of  provisions 
relating  to 
mode  of 
caltivation. 


(2)  Where  there  is  an  Express  Agreement. 

The  following  cases  illustrate  the  construction  of  express  pro- 
visions relating  to  the  mode  of  cultivation  in  general,  and  to  hay, 
straw,  and  manure  in  particular  : — 

Covenant  not  to  soiv  land  with  wheat  more  than  once  infwr 
yearSy  nor  with  more  than  two  crops  of  any  kind  of  grain 
whatsoever  duHng  the  same  period  of  four  years.  Applies 
to  any  four  years  of  the  term,  however  taken,  and  not  to 
each  successive  four  years  from  the  commencement  (a). 

Covenant  to  cultirate,  on  the  four-course  system^,  according  to 
the  custom  of  the  country.  Means  only  so  far  as  is  univer- 
sally obligatory  by  the  custom  of  the  coimtry  (6).  A  jury 
may  find  that  the  tenant  ploughed  as  much  as  he  was 
bound  to  do  by  the  custom  (Jd).* 

Agreement  to  manage  and  quit  premises  agreeably  to  Hie  manner 
in  which  the  same  hare  been  managed  and  quitted  by  the 
former  tenants.  A  tenant,  without  notice,  is  not  bound 
by  the  terms  upon  which  the  former  tenants  held.  The 
only  rule  by  which,  according  to  the  agreement,  he  is  to 
be  guided,  is  the  condition  of  the  estate  and  the  mode 
in  which  it  was  managed  at  the  time  ol^  his  taking 
possession  (c). 


M  WomersJey  y.  Dally  (1857),  26 
L.  J.  Ex.  219. 

(v)  Wiikhis  V.  WfHxi  (1848),  17 
L.  J.  Q.  B.  319. 

(z)  Tucker  v.  Linger  (1883),  8  App. 
Ou.s.  508. 

(rt)  Fleming  v.  Snook  (1842),  6 
ISeav.  250. 


(b)  Newson  v.  Smythies  (1859),  I 
F.  &  F.  477, 479.  As  to  the  meaning 
of  a  covenant  to  farm  on  the  fonr- 
course  svstem,  see  Bankin  t.  I^ 
(1860),  2D.  F.  &  J.  65. 

(c)  Li^benrood  v.  Vines  (1815),  1 
Mer.  15,  18.  See  Lord  Hood  T. 
Kendall  (1855),  17  C.  B.  260. 
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Covenant  to  manage  pasture  in  a  husbandlike  manner.  Is 
equivalent  to  a  covenant  not  to  convert  it  into  arable 
land  (d). 

Covenant  to  cultirate  and  manage  a  farm,  and  every  part  thereof 
in  a  good,  proper  and  husbandlike  manner y  according  to  the 
best  ndes  of  husbandry  practised  in  the  neighbourhood.  Is 
not  broken  by  the  conversion  of  the  farm  into  market 
gardens,  the  farm  being  near  London,  and  it  being  proved 
that  other  farms  in  the  neighbourhood  had  been  so  con- 
verted, that  being  found  to  be  the  most  profitable  form  of 
cultivation  {e). 

Covenant,  in  a  lease  empowering  the  lessee  to  build,  to  cidtivate 
the  part  of  the  demised  lands  on  which  no  buildings  should 
be  erected,  in  a  husbandlike  manner.  Applies  to  land  on 
which  buildings  have  been  erected  and  subsequently  pulled 
down(/). 

Covenant  to  permit  the  landlord  in  the  last  year  of  the  term  to 
sow  clover  among  the  tenanVs  barley.  The  landlord  must 
use  due  diligence  to  ascertain  for  himself  when  the  tenant 
sows  his  barley  (g). 

Covenant  at  the  end  of  the  lease  to  leave  the  turnip  or  fallow 
breaks  once  ploughed  for  the  incoming  tenant.  The  words 
"  turnip  or  fallow  breaks  **  mean  the  land  which  would, 
in  the  natural  course  of  good  husbandry,  be  ploughed 
and  left  fallow  for  the  purpose  of  being  planted  with 
turnips  {h). 

'Covenant  not  to  remove  from  the  farm,  during  the  last  year  of  the  Construction 
term,  any  of  the  liay,  dc,  which  shall  grow  on  the  farm.  relatinTto'^* 
The  lessee  is  prohibited  from  removing  hay,  &c.,  which  is  hay,  straw, 
on  the  farm  in  the  last  year  of  the  term,  at  whatever  time  ^^  "^a'^^r®- 
during  the  term  it  may  have  grown  (i). 

a\GREEMENT  that  tenant  shall  not  sell  any  straw  or  manure  grown 
or  produced  on  the  faim  without  the  licence  of  the  land- 
lord under  certain  penalties,  recoverable  as  additional  rent. 
Extends  to  straw  sold  by  the  tenant  after  the  deter- 
mination of  the  tenancy  (A:)* 

(d)  Per  Lord  Eldon.  in  Drury  v.      Cowp.  125.   . 

MoUn$  (1801),  6  Ves.  ;i28.  (/*)  Hunter    v.    Miller     (1863),    9 

(e)  Meux  v.  Cuhlet/,  [1892]  2  Gh.  253.      L.  T.  159. 

(/)  Hills  V.  Rowland  (1853),  4  D.  (0  Oale  v.  Bates  (1864),  3  H.  &  0. 84. 

M.  &  G.  430.  {k)  Massey  v.    Goodall  (1851),    17 

[9)  Hughes    v.     Richinan    (1774),      Q.  B.  310. 
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Agreement  that  tenant  shall  consume  the  hay  on  the  premisetf 
or  for  every  load  of  hay  removed  shall  bring  tiro  loads  of 
manure.  The  bringing  on  the  manure  is  not  a  condition 
precedent  to  the  carrying  off  the  hay  as  between  the 
landlord  and  tenant,  but  after  the  tenant  has  quitted 
possession  of  the  premises  the  succeeding  tenant  may 
refuse  to  permit  the  hay  to  be  removed  until  the  manure 
is  brought  on  (/). 

Agbeement  that  *^  value '^  of  straw  or  hay  sold  off  is  to  he 
returned  in  manure  on  the  land.  The  Court  of 
Exchequer  was  equally  divided  upon  the  question 
whether  the  market  value  of  the  straw  is  to  be 
returned  in  manure,  or  so  much  manure  only  is  to  be 
spent  upon  the  land  as  the  hay  or  straw  would  have 
produced  (w). 

Agbeement  that  tenant  shall  be  paid  "  a  fair  price  "  f&i'  straw 
left  on  the  premises  at  the  end  of  his  tenancy ^  not  containiruf 
any  stipulation  as  to  payment  for  manure.  The  tenant  is 
to  be  paid  for  the  straw  at  a  fodder  price  only — i.e.,  one- 
half  the  market  price  (n). 

Agreement  by  tenant  to  'pay  an  additional  rent  for  every  ton  of 
hay,  c£c.,  sold  off  or  removed  from  the  premises.  Hay  of 
very  bad  quality  and  unfit  to  be  eaten  by  cattle  is  within 
the  meaning  of  this  agreement  (o). 

Covenant  that  lessee  shall  not  sell  or  carry  away  from  the  demised 
premises  any  hay,  straw  m'  manure  grown  or  produced  thereon 
without  the  consent  of  the  lessor,  under  the  increased  rent  of 
101.  for  every  ton  so  sold  or  c(irried  away,  but  that  the  lessee 
will  consume  the  liay  and  straw  by  his  cattle  The  lessee 
is  entitled  to  sell  the  hay  and  straw  on  payment  of  the 
increased  rent  (p). 

Condition  not  to  sell  or  convey  away  any  dung,  dbc,  from  a 
farm.     Extends  to  manure  made  on  the  farm  by  cows 

(/)  Smith  V.  Chance  (1819),  2  B.  &  was  in  favour  of  the  latter  constnic- 

A  753,  755.     And,  as  to  covenants  tion. 

of  this  nature,  see  Richards  v.  Bluck  (n)  Clarke  v.    Westrope  (1856),  18 

(1848),  6  0.  B.  437 ;  and  as  to  the  C.  B.  765.     As  to  the  meaning  of  a 

prolongation   of    the  term    for   the  *•  fair  valuation,"  see  Cumberland  t. 

purpose  of  the  covenant,  see  E.  of  Bowes  (1854),  15  C.  B.  348. 

St,  Oermains  v.   Willan  (1823),  2  B.  (o)  Fielden  v.  Tattersaif  (1863),  7 

&  C.  216.  L.  T.  718. 

(m)  Lowndes  y.  Fountain  (1857),  11  (p)  Leyh  v.  LiUie  (1860),  6  H.  & 

Ex.  487.     The  opinion  of  Parke,  B.,  N.  165. 
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sold  by  the  tenant  and  provided  with  provender  by  the 
buyer  (q). 
Covenant  to  manure  land  with  two  sets  of  mxick  within  the  space 
of  six  of  the  last  years  of  the  tenn^  the  last  set  of  muck  to 
he  laid  upon  the  premises  within  three  years  of  the  expiration 
of  the  term.  The  tenant  may  lay  on  both  sets  of  muck 
within  the  three  last  years  of  the  tenn(r). 

A  covenant  to  keep  land  in  good  hasbandlike  condition  will  Injunction, 
not  be  enforced  by  mandatory  injunction  {s) ;  nor  will  a  covenant 
to  repair  hedges  and  fences  and  buildings  (0»  or  that  the  tenant 
will  at  all  times  during  the  term  keep  on  the  farm  a  proper  and 
sufficient  stock  of  sheep,  horses  and  cattle  {u).  Such  an  injunc- 
tion would  involve  a  superintendence  of  the  management  of 
agricultural  land,  such  as  the  Court  will  not  undertake  (u). 
But  an  injunction  will  be  granted  against  a  specific  act  in  viola- 
tion of  a  covenant,  as  the  breaking  up  of  meadow  land  (x),  or 
removing  produce  which  should  be  consumed  on  the  land  {y). 

Where  a  tenant  is  under  obligation,  either  by  custom  or  by  ProyisionB  in 
express  agreement,  not  to  sell  produce  oflf  the  land,  the  Sale  of  Mention  &c. 
Farming  Stock  Act,  1816,  provides  that  a  sale  of  produce  under 
an  execution  against  the  tenant  can  only  be  made  to  a  purchaser 
who  undertakes  to  observe  this  obligation. 

The  first  section  of  the  Act  provides  that  no  sheriff  shall,  by  56  Geo.  3, 
virtue  of  any  process  of  any  court  of  law  (except  process  at  the  ^  ^'  ^'  ' 
suit  of  the  Crown  (z) ),  carry  oflf,  or  sell  or  dispose  of  for  the 
purpose  of  being  carried  oflf,  from  any  lands  let  to  farm,  any 
straw,  chaflf,  colder,  turnips,  or  manure,  nor  any  hay,  grass,  or 
grasses,  nor  any  tares  or  vetches,  nor  any  roots  or  vegetables,  siieriff  not  to 
being  produced  of  such  lands,  in  any  case  where,  according  to  ^J^^^an^^' 
any  covenant  or  written  agreement  entered  into  for  the  benefit  of  case,  or  hay, 
the  owner  or  landlord  of  the  farm,  such  hay,  &c.  ought  not  to  be  ^^  covenants. 
taken  oflf  such  lands,  or  which,  by  th6  tenor  or  eflfect  of  such 
covenants  or  agreements,  ought  to  be  used  or  expended  thereon, 

iq)  llindh  V.  PoUitt  (1840),  6  M.  L.  J.  Ch.  550. 

&  W.  529.  (x)  Lord  Grey  rf«  Wilton  v.  Saxon 

(r)  FoicimU  v.  Moor&i  (1822),  5  B.  (1801),  6  Ves.  106. 

&  A  416,  418.  (y)  Croaae  v.   Backers    (1873),    27 

(»)  Musgrave  v.  Horner  (1875),  31  L.  T.  816.     See  Phijypa  t.  Jac/cson, 

L.  T.  632.        .  supra,  per  Stilling,  J. 

(0  Bayner  v.  Stone  (1762),  2  Eden,  (z)  Hex  v.  Osboume  (1818),  6  Price, 

12«.  94. 

{'0  Phipps  V.  Jackson   (1887),  56 
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Sect.  2. 

Tenant  to 
give  notice  of 
covenants  to 
Bheriff. 


Sheriff  to  give 
notice  of 
seizure  to 
landlord. 


Sect.  3. 

Sheriff  may 
dispose  of 
pnfduce  to 
person  agree- 
ing to  expend 
it  on  land. 


Sect.  11. 

Assignee  of 
bankrupt,  &c., 
not  to  use 
produce  in 
any  other 
manner  than 
tenant  might 
have  done. 


and  of  which  covenants  or  agreements  such  sheriff  shall  have 
received  a  v^ritten  notice  before  he  shall  have  proceeded  to  sale. 

The  second  section  of  the  same  Act  provides  that  the  tenant  or 
occupier  of  any  lands  let  to  farm  against  whose  goods  any  process 
of  law  shall  issue,  shall,  on  having  knowledge  of  such  process, 
give  a  written  notice  to  the  sheriff  or  other  officer  executing  the 
same  of  such  covenants  or  agreements,  and  of  the  name  and 
residence  of  the  owner  or  landlord ;  and  such  sheriff  or  other 
officer  shall  forthwith  send  a  notice  by  post  to  the  owner  or  land- 
lord (as  to  whose  name  and  residence  he  is  to  make  due  inquiry 
before  any  sale  of  any  crops  (sect.  5) ),  and  also  to  the  known 
steward  or  agent  of  such  owner  or  landlord,  stating  the  fact  of 
possession  having  been  taken  of  any  such  crops  or  produce  as  are 
mentioned  in  the  first  section  of  the  Act ;  and  such  sheriff  or 
other  officer  shall,  in  the  absence  or  silence  of  such  owner  or 
landlord  or  his  agent,  delay  the  sale  of  such  crops  or  produce 
until  the  latest  day  he  lawfully  can  appoint  for  such  sale. 

The  Act  then  goes  on  to  provide  (by  sect.  8)  that  such  sheriff 
or  other  officer  may  dispose  of  any  crops  or  produce  therein- 
before mentioned  to  any  person  who  shall  agree  in  writing,  in 
cases  where  no  covenant  or  written  agreement  shall  be  shown,  to 
use  and  expend  the  same  on  such  lands  in  such  manner  as  shall 
accord  with  the  custom  of  the  country  ;  and  in  cases  where  any 
covenant  or  written  agreement  shall  be  shown,  then  according  to 
such  covenant  or  written  agreement ;  and  after  such  disposal  it 
shall  be  lawful  for  such  person  to  use  all  such  necessary  barns, 
buildings,  yards,  and  fields  for  the  purposes  of  consuming  such 
produce,  as  such  sheriff  or  other  officer  shall  assign  to  him  for 
that  purpose,  and  which  such  tenant  or  occupier  would  have  been 
entitled  to,  and  ought  to  have  used,  for  the  like  purpose  on  such 
lands. 

It  is  further  provided,  by  the  eleventh  section  of  the  same  Act, 
that  no  assignee  of  any  bankrupt,  nor  any  assignee  under  any 
bill  of  sale,  nor  any  purchaser  of  the  goods  or  crop  of  any  person 
employed  in  husbandry  on  any  lands  let  to  farm,  shall  take,  use, 
or  dispose  of  any  hay  or  other  produce  of  such  lands,  or  any 
manure  or  other  dressings  intended  for  such  lands  and  being 
thereon,  in  any  other  manner,  and  for  any  other  purpose,  than 
such  bankrupt  or  other  person  so  employed  in  husbandry  ought 
to  have  taken,  used,  or  disposed  of  the  same. 

This  last  section  applies  to  an  ordinary  sale  by  the  tenant 


SECT.  VI.]  FENCES.  375 

himself  (a),  bat  not  to  a  sale  by  the  landlord  under  a  distress  (5) ; 
and  it  applies  to  a  sale  by  a  trustee  in  bankruptcy  under  the 
Bankruptcy  Acts  now  in  force  (c),  notwithstanding  disclaimer  of 
the  lease  {d). 
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(1)  Liability  to  Bepair. 
It  is  BO  notoriously  the  duty  of  the  actual  occupier  of  lands  to  Obligation  of 

tenant    * 
years. 


repair  the  fences,  and  so  little  the  duty  of  the  landlord,  who  is    ^^^^^  ^^ 


not  in  possession,  that,  without  any  agreement  to  that  effect,  the 
landlord  may  maintain  an  action  against  his  tenant  for  not  so 
doing,  upon  the  ground  of  the  injury  done  to  the  inheritance  (e) ; 
and  the  tenant,  on  the  other  hand,  may  take  sufficient  wood  for  Obligation  of 
the  purpose  of  repair  (/).     It  would  seem,  however,  that  a  tenant  yJSr^to  year* 
at  will  or  from  year  to  year,  since  he  is  not  liable  for  mere  or  at  will, 
permissive  waste,  is  not  bound  to  make  good  the  decay  of  the 
fences  {g). 

Where  a  lessee  of  a  brickfield  caused  the  fall  of  one  of  the 
fences  bounding  the  field  by  excavating  clay  from  under  it,  con< 
trary  to  the  covenants  in  his  lease,  the  Court  granted  a  mandatory 
in  junction  to  compel  its  restoration  (h). 

The  general  rule  of  law  is,  that  a  man  is  only  bound  to  take  Obligation 

as  between 

care  that  his  cattle  do  not  wander  from  his  own  land  and  trespass  adjoining 
upon  the  lands  of  others.    Hence,   where  two  persons  have  o^aera- 
adjoining  fields,  and  there  is  no  hedge  between  them,  each  must 
take  care  that  his  beasts  do  not  trespass  upon  his  neighbour's 
land  (i).    But  there  is  in  general  no  liability  to  fence  as  between 
the  owners  of  adjoining  property.     Such  an  obligation  must  be 

(a)  Wilmot  v.  Hose  (1854),  3  E.  &  B.  C. J.,  in  Cheeiham  v.  Hampaan  (1791), 
663.  4  T.  R.  at  p.  319.     See   Whitfield  v. 

(b)  Hawkins  v.   Walrond  (1876),  1  Weedon  (1771),  2  Chit.  685. 
C.  P.  D.  280.  (/)  Co.  Litt.  53  b. 

4       (c)  Of.  Lyhhe  v.    Hart  (1883),    29  (y)  Supra,  p.  352. 

Ch,  D.  8.  (h)  Nnvtmi  v.  Nock  (1880),  43  L.  T. 

{d)  Lyhhe    v.   Hart,    supra.      See  197. 

BtKofield  V.  Hincks  (1888),  58  L.  J.  (i)  2  Rol.   Abr.   565,   pi.  7.     See 

Q.B.  147.  Churchill  v.  Evans  (1809),  1  Taunt. 

(t)  Judgment    of    Lord    Kenyou,  529. 
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created  in  some  definite  way,  as  by  prescription,  or  by  contract, 
or  by  statute  (/c).  The  last  case  frequently  occurs  upon  the 
inclosure  of  commons.  It  follows  that  there  is  no  implied 
obligation  on  the  part  of  a  lessor  to  keep  up  the  fences  of  closes 
which  he  retains  in  his  own  hands,  and  which  abut  upon  land 
demised  to  a  tenant,  so  as  to  prevent  the  tenant's  cattle  from 
straying  on  to  them  (Q.  It  follows,  also,  that  a  man  is  under  no 
legal  obligation  to  keep  up  fences  between  adjoining  closes  of 
which  he  is  the  owner ;  and  even  where  adjoining  lands,  which 
have  once  belonged  to  different  persons,  one  of  whom  was  bound 
to  repair  the  fences  between  the  two,  afterwards  become  the 
property  of  the  same  person,  the  pre-existing  obligation  to  repair 
the  fences  is  destroyed  by  unity  of  ownership.  And  where  the 
person  who  has  so  become  the  owner  of  the  entirety  afterwards 
parts  with  one  of  the  two  closes,  the  obligation  to  repair  the 
fences  will  not  revive,  unless  express  words  are  introduced  into 
the  conveyance  for  that  purpose  (m). 


Obligation  of 
tenant  to 
keep  up 
boundaries. 


(2)    LlAfilLITT   TO   KEEP    UP   BOUNDARIES. 

Among  other  obligations  resulting  from  the  relation  of  land- 
lord and  tenant,  a  tenant  contracts  an  obligation  to  keep  his 
landlord's  property  distinct  from  his  own  property  during  the 
term,  and  at  the  end  of  the  term  to  leave  it  clearly  distinct,  and 
not  in  any  way  confounded  with  his  own.  If  he  has  put  his 
landlord's  property  and  his  own  together,  for  his  own  con- 
venience, in  order  to  make  the  most  of  it  during  his  tenancy, 
he  is  bound  at  the  end  of  the  term  to  render  up  specifically  the 
landlord's  land ;  and  if  the  tenant  has  so  confounded  the  boan- 
daries  that  the  landlord's  land  cannot  be  ascertained,  a  court  of 
equity  will  inquire  what  was  the  value  of  the  landlord's  estate, 
valued  fairly,  but  to  the  utmost,  as  against  the  tenant  (n). 

Where  the  tenant  is  the  owner  of  land  immediately  adjoining 
the  demised  land,  it  is  his  duty,  not  merely  to  leave  the  boundary 


(k)  Erskine  v.  Adeane  (1873),  L.  R 
8  Ch.  756.  As  to  proof  of  obligation 
to  repair,  Bee  Boyle  v.  Tamlyn  (1827), 
6  B.  &  0.  329;  Barber  v.  Whiteley 
(1865),  34  L.  J.  Q.  B.  212. 

(/)  Erskine  v.  Adea7ie  (1873),  L.  E. 
8  Ch.  756. 

(m)  Per  Bayley,  J.,  in  Boi/Ie  v. 
Tamlyn  (1827),  6  B.  &  0.  at  p.  337. 


(n)  Judgment  of  Lord  Eldon  in 
AU.'Ge7i.Y,Fullerton  (1813),2V.&B. 
at  p.  264.  See  AUMreti,  v.  SttphgM 
(1855),  6  D.  M.  &  G.  Ill,  p.  133; 
ABton  V.  Exeier  (1801),  6  Ves.  p.  293. 
As  to  ascertainment  of  boundaries 
where  there  is  a  rent-chaige  issuing 
out  of  lands,  see  Searle  v.  Cooh 
(1889),  43  G.  D.  519. 
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distinct  at  the  end  of  the  term,  but  to  keep  it  distinct  during  the 
term ;  and  the  Court  has  jurisdiction  during  the  term  to  ascertain 
the  boundary  if  it  has  been  confused  (o). 

(8)   Ownership  of  Fekces,  &g. 

There  is  no  rule  entitling  the  owner  of  a  ditch  to  claim 
in  respect  of  it  any  certain  or  particular  width  of  ground.  No 
man  making  a  ditch  can  cut  into  his  neighbour's  soil;  but 
usually  he  cuts  it  to  the  very  extremity  of  his  own  land.  He  is, 
of  course,  bound  to  throw  the  soil  which  he  digs  out  upon  his 
own  land,  and  often  he  plants  a  hedge  on  the  top  of  it.  If  he 
afterwards  cuts  beyond  the  edge  of  the  ditch,  which  is  the 
extremity  of  his  land,  he  cuts  into  his  neighbour's  soil  and  is  a 
trespasser  (jp).  Hence,  where  two  adjacent  fields  are  separated  General  pre- 
by  a  hedge  and  a  ditch,  the  hedge  prima  facie  belongs  to  the  s"™P**°°- 
owner  of  the  field  in  which  the  ditch  is  not  (q).  If  there  are  two 
ditches,  one  on  each  side  of  the  hedge,  the  ownership  of  the 
hedge  must  be  proved  by  showing  acts  of  ownership  (q). 

The  common  use  of  a  wall  separating  adjoining  lands  belong- 
ing to  different  owners,  is  presumptive  evidence  that  the  wall 
belongs  to  the  owners  of  those  adjoining  lands  as  tenants  in 
common ;  for  the  law  will  presume  that  the  acts  of  enjoyment 
were  lawful  (?•). 
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The  general  property  in  timber- trees  is  in  the  landlord  («).  Oak,  property  in 
ash  and  elm,-  which  are  timber-trees  everywhere  by  the  general  J^  ^ 

lord  and 

io)  Spike    V.    Harding    (1878),    7  iV^oyc  v.  iieetZ  (1827),  1  Man.  &  Ey.  63.   tenant. 

<^  I>.  871.  (r)  CuhiU  V.  Porter  (1828),  8  B.  &  C. 

(p)  Per  Lawrence,  J.,  in  VowUs  v.  257,  259,  note  (ft),  266.     See,  too, 

MiUer  (1810),  3  Taunt,  at  p.  138.  MaUs  v.  Hawkins  (1813),  5  Taunt.  20. 
(q)  Per  Bayley,  J.,  in  Qmj  v.  West  (a)  Berriman  v.  Peacock  (1832),  9 

<1»08),  cited  2  Selw.  N.  P.  1244.    See  Bing.  384,  387. 
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Property  in 
trees  as 
between  land- 
lord and 
third  person. 


Property  in 
bushes. 


Estovers. 


Windfalls. 


rule  of  the  realm,  become  timber  at  twenty  years'  growth  (t). 
By  the  custom  of  the  country,  in  some  places,  trees  are  con- 
sidered as  timber  which,  generally  speaking,  are  not  80(tf). 
When  a  particular  kind  of  wood  is  admitted  to  be  timber  by  the 
custom  of  the  country,  the  rule  of  law  applicable  to  timber-treea 
in  general  attaches  upon  it,  so  as  to  give  it  the  properties  and 
privileges  of  timber  at  twenty  years*  growth  (x). 

The  landlord  of  a  tenant  from  year  to  year,  although  there  is 
no  reservation  of  the  timber  on  the  premises,  may  bring  an  action 
of  trespass  against  a  third  person  for  carrying  it  away  after  it 
has  been  cut  down  (z/).  Where  a  tree  grows  near  the  land  of  two 
persons,  so  that  the  roots  derive  nourishment  from  the  soil  of 
both,  the  property  in  the  tree  is  to  be  ascertained  by  showing 
where  it  was  first  sown  or  planted  (z). 

The  property  in  bushes  is  in  the  tenant,  but  if  he  exceeds  his 
right,  as  by  grubbing  up  or  destroying  fences,  he  may  be  liable 
to  an  action  of  waste  (a).  Every  tenant,  except  a  tenant  at  will, 
may  take  sufficient  wood  to  repair  the  walls,  pales,  fences,  hedges 
and  ditches  as  he  found  them  ;  but  he  cannot  make  new  fencej^ 
&c.  He  may  also  take  wood  to  burn  in  the  house,  or  for  repair- 
ing the  house,  and  for  making  and  repairing  implements  of 
husbandry  (b) ;  but  not  for  sale  (c).  If  he  cuts  down  growing 
wood  to  burn  when  he  has  a  sufficient  quantity  of  dead  wood,  he 
will  be  guilty  of  waste  (&).  In  felling  timber  for  repairs,  he  is 
bound  to  confine  himself  to  such  trees  as  are  adapted  for  that 
purpose,  and  to  employ  them  accordingly  (^0- 

By  custom  the  landlord  may  be  entitled  to  ash-poles  or  shooU 
growing  from  old  stools,  and  fit  for  cutting  every  seventeen  or 
eighteen  years  {e). 

Windfalls  of  decayed  timber-trees  belong  to  the  tenant  for  life 
or  years,  and  windfalls  of  trees  which  are  not  timber  may,  in  the 


(t)  Judgment  of  Lord  Ellen- 
borough,  C.J.,  in  Aubrei/  v.  Fieher 
(1809),  10  East,  at  p.  455;  Co.  Litt. 
53  a;  Dunn  v.  Bryan  (1872),  Ir.  B. 
7  Eq.  143.  See  IVhitti/  v.  Dillon 
(1860),  2E.  &F.  67. 

(m)  See  Chandoe  v.  Talbot  (1731),  2 
P.  W.  at  p.  606;  Aubrey  v.  Fiaher 
(1809),  10  East,  446 ;  Honywood  v. 
Bony  wood  (1874),  18  Eq.  306,309; 
Daahwood  v.  Mayniac,  [1891]  3  Ch. 
306 ;  Co.  litt.  53  a. 

(x)  Aubrey  v.  Fishery  sujtra. 


(y)  Ward  v.  Andrews  (1772),  t 
Chit.  636. 

(z)  Holder  T.  Coates  (1827),  M.  &  iL 
112. 

(«)  Berriman  v.  Peacock  (1832).  ^ 
Bing.  384,  387. 

(b)  Co.  Litt.  53  b. 

(c)  Co.  Litt.  53  b.  See  Courttrtn^ 
V.  Ward  (1802),  1  Sch.  &  Lef.  8. 

(rf)  Simmims  v.  Norton  (1831),  T 
Bing.  640,  649. 

(e)  Lirrd  Hood  V.  Kendall  (1855),  IT 
C.  B.  260. 
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absence  of  express  exception,  be  claimed  by  him  (/) ;  and  it  is 
the  same  if  such  trees  are  cut  down  by  the  lessor  (^).  But 
windfalls  of  sound  timber-trees,  as  between  lessee  and  lessor, 
belong  to  the  lessor  (/). 

(2)   Where  there  is  an  Express  Agreement. 

The  following  cases  illustrate  the  construction  of  covenants  Constraction 
relating  to  trees,  &c. :—  of  covenants 

"  .       '  relating  to 

Covenant  in  a  lease  of  a  fann  and  quarries  of  stone  thereon^  trees,  &c. 
with  liberty  to  woi'k  the  quarries,  and  containing  an  exception 
of  treeSy  not  to  commit  tvaste  by  cutting  down  timber-trees, 
saplings,  or  any  other  wood  or  underwood.  Gutting  down 
wood  and  underwood  necessary  to  be  cut  down  in  order 
to  work  a  quarry  on  the  demised  premises  is  not  a  breach 
of  the  covenant  (h). 

Covenant  that  tenant  sliaU  not  dunng  the  term  cut  down  any  of 
the  coppice  of  less  than  ten  years'"  growth  or  at  any  unreason- 
able time  of  the  year.  At  the  end  of  the  teim  the  landlord 
agrees  to  pay  to  the  tenant  the  value  of  all  such  growth  of 
coppice  and  underwood  as  shall  be  then  standing  and  grow- 
ing. The  landlord  is  bound  to  pay  the  tenant  for  the 
value  of  all  the  coppice  of  less  than  ten  years'  growth  left 
standing  on  the  demised  premises  at  the  end  of  the  term, 
though  no  special  consideration  appears  on  the  face  of  the 
deed  for  the  landlord's  agreeing  to  make  a  compensa- 
tion to  the  tenant  for  the  value  of  the  part  of  the  coppice 
which  the  tenant  was  not  entitled  to  cut  (t). 

Covenant  to  deliver  timber  growing  on  the  premises  sufficient  for 
the  repairs  thereof  The  timber  must  be  sufficient  in 
quality  as  well  as  quantity  (A:). 

Covenant  to  deliver  up  at  the  end  of  the  tenn  all  the  trees  stand- 
ing in  the  mxhard  at  the  time  of  the  demise,  "  reasonable 
use  and  wear  only  excepted."  If  the  trees  in  the  orchard 
are  too  crowded,  the  removal  of  such  as  are  past  bearing 
must  be  considered  as  a  reasonable  use  of  the  orchard  and 
trees  (I). 

(/)  Craig  on  Trees,  123.    See  //er-  (i)  Love  v.  Pares  (1810).  13  East,  80. 

laketuUti's  Case  (1589),  4  Eep.  62  a.  {k)  SjieU  v.  Stiell  (1825),  4  B.  &  C. 

(g)  Chamwn  V.  Patch  (1826),  5  B.  741.  749. 

&  C.  897.  (/)  I/oe  V.  Crouch  (1810),  2  Camp. 

(h)  Doe  V.  Price  (1849),  8  C.  B.  894.  449,  150. 
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CoYBNANT  not  to  fell,  stub  up,  lop,  or  top  ttmber-trees  excepted 
out  of  the  demise.  The  executor  of  the  lessor  is  entitled 
to  sue  for  a  breach  of  this  covenant  committed  in  the 
lifetime  of  the  testator  (m). 

Covenant  not  to  remove  or  grub  up  or  destroy  trees.  Bemoving 
trees  from  one  part  of  the  premises  to  another,  or  taking 
away  trees,  though  the  lessee  plants  a  greater  quantity 
than  he  takes  away  (those  taken  away  not  being  dead), 
will  constitute  breaches  of  this  covenant  (n). 


SECT.  Vni.— INSURANCE. 
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Construction  of  general  covenant  to  insure 380 

,,  covenant  to  insure  in  names  of  specified  persons       .    .  381 

Failure  to  insure 381 

Statutory  provision  in  case  of  fire 38*2 


Constmction 
of  general 
coYenant  to 
iDBiureaDd 
keep  insured. 


Under  a  general  covenant  to  insure  and  keep  insured  {a)  the 
demised  premises,  the  lessee  must  keep  them  insured  during  the 
whole  term  (p) ;  the  covenant  is  broken  if  they  are  uninsured  at 
any  time  (q),  although  no  inconvenience  or  loss  may  be  occasioned 
to  the  landlord  (r).  The  insurance  must  be  made  within  a 
reasonable  time  after  the  execution  of  the  lease,  and  if  any 
delay  occurs,  the  onus  of  showing  that  such  delay  is  reasonable 
will  rest  on  the  tenant  (s).  But  if  the  premises  remain  uninsured 
for  a  short  time,  the  lessor  cannot  recover  for  a  forfeiture  for 
breach  of  covenant  if  by  his  conduct  he  has  led  the  lessee  to  believe 
that  the  premises  were  properly  insured  by  himself  (t). 

The  insurance  must  extend  to  the  whole  of  the  premises 
specified  in  the  covenant,  since  a  breach  will  be  committed  if 
any  portion  remains  uninsured  (u).  Though  no  fire  occurred 
during  the  period  for  which  premises  remained  uninsured,  a 


(m)  Raymond  v.  Fitch  (1835),  2 
Cr.  M.  &  £.  588.  As  to  the  con- 
struction of  exceptions  of  trees,  see 
supra,  ^^  143. 

(n)  Doe  V.  Bird  (1833),  6  C.  &  P.  195. 

(o)  Where  the  lessor  has  contracted 
to  purchase  the  lease,  the  lessee  re- 
mains liable  on  this  covenant  till 
completion :  Netoman  v.  Maxwell 
(1899),  80  L.  T.  681  (and  see  this 
case  as  to  the  damages  recoverable). 

{}*)  See  Heckman  v.  Isaac  (1862), 
6  li.  T.  383. 


(q)  See  judgment  in  Doe  v.  Pt^^ 
(1830),  1  B.  &  Ad.  at  p.  438. 

(r)  Doe  V.  Shewin  (1811),  3  Camp. 
134,  137.  See  Wilson  v.  WiUou 
(1854),  14  C.  B,  616 ;  Price  v.  Wor- 
wood  (1859).  4  H.  &  N.  512 ;  Doe  x. 
Laming  (1814),  4  Camp.  73. 

(s)  Doe  v.  Ulph  (1849),  13  a  B.  20t 

(t)  Doe  V.  Suttofi  (1841),  9  C.  &  P. 
706. 

(n)  PtHniaUv,  Harbor n f  {l^Jl 
Q.  B.  368. 
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jary  may  give  more  than  nominal  damages  to  the  landlord  in 
respect  of  the  possibility  of  loss  to  which  he  has  been  exposed  (x), 

A  covenant  to  insure,  which  does  not  specify  in  what  Construction 
sort  of  office  such  insurance  is  to  be  effected,  is  not  void  for  ^  SJJur^Si 
uncertainty  (y) ;  but  express  provision  is  frequently  made  both  nam^  of 
as  to  the  office  in  which  the  insurance  is  to  be  effected  and  the  persons, 
persons  in  whose  names  it  is  to  be  taken  out.  These  particulars 
must  be  carefully  observed  by  the  tenant.  A  covenant  to  insure 
and  keep  insured  in  the  joint  names  of  the  lessee  and  lessor  will  be 
broken  by  an  insurance  in  the  name  of  the  lessee  only  {z) ;  but  if 
the  conduct  of  the  lessor  has  been  such  as  to  induce  the  lessee  as  a 
reasonable  and  cautious  man  to  believe  that  he  would  do  all  that 
was  required  of  him  by  insuring  in  his  own  name,  the  lessor 
cannot  recover  for  a  forfeiture  (a).  Although  this  covenant  is 
not  literally  performed  by  an  insurance  in  the  name  of  the 
lessor  only,  it  is  substantially  performed  for  the  benefit  of  the 
lessor,  and  he  cannot  recover  for  a  breach  of  the  covenant ; 
the  stipulation  for  the  insurance  in  the  name  of  the  lessee  being 
for  the  exclusive  benefit  of  the  latter  (b).  A  covenant  to  insure 
in  the  joint  names  of  the  lessor  and  his  assigns  and  of  the 
lessee  cannot  be  broken  after  assignment  by  the  lessor  until 
notice  to  the  lessee  (c).  A  covenant  to  insure  in  the  names  oj 
three  lessors  is  broken  by  an  insurance  effected  by  the  lessee  in 
their  names  jointly  with  his  own  (d).  Where  the  covenant  is  to 
insure  in  such  office  as  the  lessor  shall  name,  it  is  doubtful 
whether  it  is  broken  by  non-insurance  if  the  lessor  has  not  been 
asked  and  has  not  himself  named  any  office  (e). 

80  long  as  the  terms  of  a  covenant  to  insure  are  not  complied  Failure  to 
with,  there  is  a  continuing  breach,  and  the  receipt  of  rent  by  ^^®^'^®- 
the  landlord  will  only  operate  as  a  waiver  of  breaches  committed 
before  the  time  when  such  rent  was  received  (/).     The  assignee 

(ar)  Hey  v.  Wyche  (1842),  12  L.  J.  (r)  Crane  v.  Batten  (1854),  23  L.  T. 

Q.  B.  83,  85.  0.  S.  220. 

(y)  Doe  V.  Sheivin  (1811),  3  Camp.  {d)  Penmall  v.  Harbame  (1848),  11 

134.  Q.  B.  368. 

(z)  Doe  V.  Oladwin  (1845),  6  a  B.  (e)  LiUie  v.  Legh  (1858),  3  De  G. 

953.    See  Doe  v.  Rowe  (1826),  Ry.  &  &  J.  204. 

M.  343.  (/)  Doe  v.  Gladwin  (1845),  6  Q.  B. 

(a)  Doe  V.  Rowe  (1826),  Ry.  &  M.  953.  As  to  proof  of  non-insurance, 
343,  349.  As  to  relief  against  for-  see  Chaplin  v.  Reid  (1858),  1  F.  &  F. 
feiture  for  a  breach  of  a  covenant  315;  as  to  the  requirement  of  indorse- 
to  insure,  see  infra.  Chap.  VI.,  ment  on  the  death  of  the  assured,  see 
Sect.  2  (3)  (iv.).  Doe  v.  Laming  (1814),  4  Camp.  73; 

(6)  Havens  v.  Middleton  (1853),  10  as  to  forfeiture,  see  infra,  Chap.  VI., 

Hare,  641.  Sect.  2  (3)  (ii.). 
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Subrogation. 


Right  of 
lessee  to  have 
premises 
rebuilt. 


of  the  lessor  cannot  take  advantage  of  a  right  of  re-entiy  for 
a  breach  of  a  covenant  to  insure  committed  in  the  time  of  the 
lessor  (9). 

A  policy  of  fire  insurance  is  a  contract  of  indemnity,  and  on 
payment  of  the  loss  the  insurer  is  entitled  to  be  put  in  the  place 
of  the  assured,  and  to  be  subrogated  to  all  his  rights,  whether 
these  arise  by  contract,  or  by  way  of  remedy  for  tort,  or  in  any 
other  manner  {h) ;  and  if  subsequently  the  assured  receives  com- 
pensation from  other  sources,  the  insurer  is  entitled  to  recover  so 
much  as  is  not  required  for  the  assured*s  indemnification  (t). 

Under  the  Fires  Prevention  (Metropolis)  Act,  1774  (&),  s.  8S, 
persons  interested  in  premises  ({)  destroyed  by  fire  can  require 
the  insurance  office  to  spend  the  insurance  moneys  in  re- 
building (m).  Bequest  to  this  effect  must  be  made  before  the 
office  has  settled  with  the  insurer  (n). 


Taxes  which 
fall  on  land- 
lord. 


SECT.  O:.— TAXES. 

PAGE 

(1)  Where  there  is  no  express  agreement 382 

Taxes  which  fall  on  the  landlord 382 

Poor  rate 383 

General  district  rate 384 

(2)  Where  there  is  an  express  agreement 385 

Agreements  relating  to  property  tax  and  tithe  rent-charge         .  386 

(Construction  of  agreements  relating  to  payment  of  taxes      .    .  386 
jf                    jy                    ff                    yt              raiieS)  assess^ 

ments,  and  other  burdens 388 

(1)  Where  there  is  no  Express  Aorebmbnt. 

As  a  general  rule,  rates  and  taxes  are  payable  in  the  first 
instance  by  the  tenant,  but  in  certain  cases  he  can  obtain 
repayment  by  deducting  the  amount  from  his  next  payment  of 

(g)  Crane  v.  Batten  (1854),  23  L.  T.  universal  application,  and  not  limited 

0.  S.  220.     For  the  result  of  failure  in  its  operation  to  the  metropoHtui 

to  insure  as  between  lessor,  lessee,  district.    That  view  may  require  re- 

and  imderlessee,  see  Logan  v.  Hall  consideration :  see  per  Lord  Selbonie 

<1847)  4  C.  B.  698.  and  Lord  Watson  in  Westminster  tirt 

{h)  Castellain  v.  Preston  (1883),  11  Office  v.    Glasgow  Provident  SociHy 

Q.  B.  D.  380,  per  Brett,  L. J.,  p.  388.  (1888),  13  App.  Cas.,  at  pp.  713, 716. 

See  Westof  England  Fire  Insuraiice  Co.  If   it  be  correct  it  follows  that  a 

v./aaac«  (1896),  12  T.  L.  R.  466.  covenant    to    insure    premises  not 

(t)  Darrell  v.  TihhitU  (1880),  5  a  situate  within  the  linuts  mentioned 

B.D.560;  Castellain  Y,  Preston^  supra,  in  the  above  Act,  being  in  effect  a 

{k)  14  Geo.  3,  c.  78.  covenant  to  repair,  will  run  with  the 

{I)  Trade  fixtures  put  up  by  the  land.     See  Vernon  v.  Smith  (1821),  5 

tenant  are  not  included:    Ex  parte  B.   &  A.    1,    5;    infra.    Chap.    V., 

Goreh/  (1864),  4  D.  J.  &  S.  447.  Sect.  1  (4). 

(m)  In    Ex    jHirte    Gorely,   supra,  (w)  Simpson  v.  Scottish  Cnion  In- 

Lord  Westbury  expreissed  the  view  surance  Co,  (1863),  1  Hem.  &  li.618. 
that  the  above  83rd   section  is  of 
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rent.  Thus  he  can  deduct  the  landlord's  share  of  property 
tax(o),  or  the  landlord's  proportion  of  the  land  tax  or  sewers 
rate(p).  Formerly  he  could  deduct  also  tithe  rent-charge,  but 
this  is  not  now  payable  by  the  tenant  (q).  One- half  of  the  cattle 
plague  rate  may  be  deducted  from  the  growing  rent  due  to  the 
owner  of  the  premises  in  respect  of  which  the  rate  is  levied  (r) 
and  by  various  statutes  expenses  incurred  in  respect  of  the 
removal  of  nuisances  or  of  the  improvement  of  premises,  which 
are  intended  to  fall  upon  the  owner,  are  made  recoverable  from 
the  occupier,  with  the  right  for  the  occupier  to  deduct  the 
amount  from  his  rent.  Expenses  in  respect  of  the  removal  of 
nuisances  can  thus  be  deducted  under  the  Public  Health  Act, 
1875  (8),  s.  104,  and  the  Public  Health  (London)  Act,  1891  (0, 
8. 121.  In  the  case  of  expenses  for  paving,  &c.,  in  respect  of 
which  a  private  improvement  rate  can  be  made  under  the  former 
Act,  an  occupier  at  a  rack-rent  can  deduct  three-fourths  of  the 
amount  paid  by  him  on  account  of  the  rate,  and  an  occupier  at  a 
rent  less  than  the  rack-rent  can  deduct  from  the  rent  such  pro- 
portion of  three-fourths  of  the  rate  as  his  rent  bears  to  the  rack- 
rent  (w). 

Poor  rates  are  ordinarily  assessed  upon,  and  payable  by,  the  Poor  rate. 
occupier  of  premises  (v) ;  but  in  the  case  of  short  tenancies  the 
tenant  may  be  entitled  to  deduct  the  rate  from  his  rent,  and  in 
the  case  of  small  tenements  the  landlord  has  the  option,  and 
may  be  compelled,  to  compound  for  the  rates. 

The  rating  of  owners  instead  of  occupiers  is  now  regulated  by 


(o)  SuprUf  p.  229. 

(p)  Supra^  pp.  230,  231 ;  London 
Govenunent  Act,  1899  (62  &  63  Vict. 
c.  14),  8.  12.  As  to  recovery  of  ex- 
penses of  a  party  wall  under  the  re- 
pealed Metrop.  Building  Act,  1855 
(now  replaced  by  the  London  Build- 
ing Act,  1894, 57  &  68  Vict.  c.  ccxiii.), 
see  Earle  v.  Maxufham  (1863),  14  C.  B. 
N.  8.  626 ;  and  on  tne  earlier  pro- 
vision of  14  Geo.  3,  c.  78,  s.  41,  see 
SouthaJl  V.  LeadbeHer  (1789),  3  T.  R. 
458;  Barrett  v.  D.  of  Bedford  (1800), 
8  T.  R.  602. 

(q)  Supra,  p.  232. 

(r)  32  &  33  Vict.  c.  70,  s.  89. 

(«)  38  &  39  Vict.  c.  55. 

(0  54  &  55  Vict.  c.  76.  See,  as  to 
this  statute,  Oebhardt  v.  tSanndera, 
[1892]  2  a  B.  452;  Andrew  v.  St. 


01ave*s  Board  of  Works,  [1898]  1 
Q.  B.  775,  781 ;  and  Harris  v.  Hick- 
man  (work  done  before  service  of 
notice  bv  sanitary  authority),  [1904] 
IK.  B.*13,  17. 

(«)  38  &  39  Vict.  c.  55,  s.  214.  As 
to  deducting  drainage  tax  imposed 
by  a  local  Act,  see  Dawson  v.  Linton 
(1822),  5B.  &  A.  521. 

(v)  As  to  the  exemption  of  the 
occupiers  of  agricultural  land  from 
half  the  amount  of  rates  made  for 
public  local  purposes,  see  the  Agric. 
Rates  Act,  1896  (59  &  60  Vict.  c.  16). 
As  to  the  rating  of  plantations  and 
mines,  see  the  Rating  Act,  1874 
(37  &  38  Vict.  c.  54) ;  D.  of  Devon- 
shire V.  Barroio  Steel  Co,  (1877),  2 
Q.  B.  D.  286 ;  Ch'tJoner  v.  BoJckow 
(1878),  3  App.  Cas.  933. 
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the  Poor  Bate  Assessment  and  Collection  Act,  1869  (x).  Under 
sect.  1  of  that  Act,  the  occupier  of  any  rateable  hereditament  let 
to  him  for  a  term  not  exceeding  three  months  can  deduct  poor 
rate  paid  by  him  from  his  rent ;  and,  under  sect.  2,  no  such 
occupier  is  compellable  to  pay  to  the  overseers  at  one  time,  or 
within  four  weeks,  a  greater  amount  of  the  rate  than  would  be  doe 
for  one  quarter  of  a  year.  A  tenant  from  week  to  week,  whose 
tenancy  is  determinable  by  a  week's  notice  on  either  side,  is  an 
occupier  ''for  a  term  not  exceeding  three  months  "  within  the 
meaning  of  those  two  sections  (y).  Under  sect.  3  of  the  same 
Act,  where  the  rateable  value  of  a  hereditament  does  not  exceed 
201.  in  the  metropolis,  13{.  in  Liverpool,  10/.  in  Manchester  or 
Birmingham,  and  82.  elsewhere,  the  owner  may  agree  to  pay  the 
poor  rates,  whether  the  hereditament  is  occupied  or  not,  upon 
a  deduction  not  exceeding  25  per  cent. ;  and  compulsory  rating 
of  the  owner  in  such  cases  is  authorized  by  sect.  4  (z). 
Occupation  of  The  owner  of  a  house,  who  occupies  part  of  it,  is  liable  to  be 
part  of  house.  ^.^4^^  fQ^  ^^q  whole,  unless  there  is  a  separate  occupation  of  the 
rest  by  some  other  person  (a) ;  and  a  person  who  lets  lodgings 
and  retains  the  control  for  the  purpose  of  attending  to  the  rooms, 
is  rateable  (b).  But  where  a  house  is  let  in  separate  tenements 
the  tenants  are  liable  to  be  rated  separately,  notwithstanding 
that  certain  parts  of  the  premises  are  used  in  common  (c). 

General  district  rates  (d)  are,  as  a  rule,  levied  on  the  occupiers 
of  property ;  but  the  owner,  instead  of  the  occupier,  may,  at  the 
option  of  the  urban  authority,  be  rated  (1)  where  the  rateable 
value  of  the  premises  does  not  exceed  lOZ. ;  (2)  where  the 
premises  are  let  to  weekly  or  monthly  tenants ;  and  (3)  where 
the  premises  are  let  in  separate  apartments,  or  where  the  rents 
become  payable  or  are  collected  at  any  shorter  period  than 


General 
district  rate. 


(x)  32  &  33  Vict.  c.  41.  As  to  the 
impUed  repeal  of  sect.  1 9  of  59  Geo.  3, 
c.  12  (Poor  Eelief  Act,  1819),  see 
West  Ham  v.  Fourth  City  Building 
Society,  [1892]  1  Q.  B.  654 ;  and  as 
to  the  construction  of  the  Act,  West 
Ham  V.  Ilea  (1883),  8  App.  Cas. 
386.  See  also  30  &  31  Vict,  c.  102, 
8.  7. 

iy)  Hammand  v.  Farrow,  [1904]  2 
K.  B.  332. 

(z)  Overseers  of  Norwood  v.  Halter, 
[1892]  2  Q.  B.  118;  and  as  to  the 
position  of  the  occupier  if  the  owner 
fails  to  pay,  see  sects.  8  and  VI, 


(«)  R,  V.  *SY.  Mary,  Durham  (1791), 
4  T.  B.  477. 

(Jb)  Watkins  v.  Overseers  of  Milton 
(1868)  L.  B.  3  Q.  B.  p.  357  ;  Allan  t. 
Overseers  of  Liverrxpol  (1874),  L.  B. 
9  Q.  B.  p.  191.  The  landlord  of  a 
furnished  house  is  liable  for  rates 
while  the  house  isimlet :  Staiinton  v. 
Powell  (1867),  It.  R.  1  C.  L.  182. 

(r)  Atlchurch  V.  Hendon  Ctiion, 
[1891]  2  a  B.  436. 

(d)  As  to  the  "general  rate"  in 
metropolitan  boroughs,  see  the  Loo- 
don  Government  Act,  1899  (62  &  63 
Vict.  c.  14),  ss.  10—12. 
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qaarterly.  Where  the  owner  is  rated,  he  is  assessed  on  such 
reduced  estimate  as  the  urban  authority  deem  reasonable  of  the 
net  annual  value,  not  being  less  than  two-thirds  nor  more  than 
four-fifths  of  such  value ;  and  where  the  reduced  estimate  is  in 
respect  of  premises,  whether  they  are  occupied  or  unoccupied  (e), 
the  assessment  may  be  made  on  one-half  the  amount  at  which 
the  tenements  would  be  liable  to  be  rated  if  they  were  occupied 
and  the  rate  were  levied  on  the  occupiers  (/). 

(2)  Where  there  is  an  Express  Agreement. 

In  the  case  of  the  property  tax  it  is  not  competent  for  the  Property  tax. 
parties  to  enter  into  any  agreement  whereby  the  burden  would 
be  shifted  from  the  landlord  to  the  tenant.     This  is  the  result 
of  the  Income  Tax  Act,  1842.      Sect.  73   of  that  Act   is  as 
follows : — 

"  Provided  always,  that  no  contract,  covenant,  or  agreement  5  &  6  Vict. 

c  35  8  73 

between  landlord  and  tenant,  or  any  other  persons,  touching  the    ,     '  *     * 
payment  of   taxes  and   assessments   to   be  charged   on   their  contrary  to 
respective  premises,  shall  be  deemed  or  construed  to  extend  to  ™^n^t^to*be 
the  duties  charged  thereon  under  this  Act,  nor  to  be  binding  binding, 
contrary  to  the  intent  and  meaning  of  this  Act ;  but  that  all 
such  duties  shall  be  charged  upon  and  paid  by  the  respective 
occupiers,  subject  to  such  deductions  and  repayments  as  are  by 
this  Act  authorized  and  allowed  ;  and  all  such  deductions  and 
repayments  shall  be  made  and  allowed  accordingly,  notwith- 
standing such  contracts,  covenants,  or  agreements.*'  And  sect.  103  Sect.  103. 
of  the  same  Act  provides  that  all  contracts,  covenants,  and  agree-  Agreements 
ments  made  or  entered  into,  or  to  be  made  or  entered  into,  for  of  rent  with- 
payment  of  any  rent  in  full,  without  allowing  such  deduction  as  pro^pty  tox^ 
aforesaid  {Le.,  for  the  property  tax),  shall  be  utterly  void  (so  far  to  be  void, 
as  regards  such  non-allowance  of  the  deduction)  (g).    A  provision 


(e)  A  discretionary  power  to  rate 
the  owner  in  respect  of  premises, 
whether  occupied  or  unoccupied,  is 
thus  given  to  the  urban  authority, 
provided  the  assessment  is  made  on 
only  one-half  the  rateable  value: 
%.  V.  Barclatj  (1882),   8  a  B.  D. 

(/)  Public  Health  Act,  1875, 
8.  211. 

{g)  GasJcell  v.  King  (1809),  11  East, 
L.T. 


165;  Readshaw  v.  Balders  (1811),  4 
Taunt.  57;  Ftdler  v.  Ahhot  (1811), 
ih.  105;  Thickler  v.  Prentice  (1812), 
1 6.  549.  See  Festing  v.  TayUrr  (1862), 
3  B.  &  S.  217,  235.  It  was  formerly 
held  that  where  a  landlord,  who  had 
agreed  to  allow  property  tax,  dis- 
trained for  the  whole  rent,  the  tenant 
could  recover  for  the  tax  in  an  action 
for  money  had  and  received :  Graluim 
V.  Tate  (1813),  1  M.  &  S.  609. 

c  c 
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Tithe  rent- 
chaige. 


and  taxes. 


for  reducing  the  rent  if  the  property  tax  shall  be  repealed,  is, 
however,  valid  (A). 

Similarly  tithe  rent-charge  is  payable  by  the  owner  of  the  land 
out  of  which  it  issues,  notwithstanding  any  contract  between 
him  and'  the  occupier  of  such  lands,  and  any  contract  between 
an  occupier  and  owner,  made  after  the  passing  of  the  Tithe  Act, 
1891  (i),  for  the  payment  of  the  tithe  rent-charge  by  the  occupier, 
is  void  (fe). 

A  local  Act  imposing  a  rate  half  on  the  landlord  and  half  on 
the  tenant,  notwithstanding  any  agreement  to  the  contrary,  has 
been  held  to  apply  only  to  agreements  entered  into  before  the 
Act  came  into  operation  (Z). 
Bight  to  agree  Generally,  however,  statutes  which  throw  the  burden  of  an 
denoe^rotes  imposition  primarily  upon  the  landlord  expressly  reserve  the 
right  of  the  parties  to  arrange  otherwise.  This  is  the  case  with 
regard  to  expenses  incurred  for  the  abatement  of  nuisances 
under  the  Public  Health  Act,  1875  (w),  and  the  Public  Health 
(London)  Act,  1891  (n),  and  with  regard  to  rates  made  under 
Part  VI.  of  the  former  Act  (o).  Where  a  tenant  from  year  to 
year  agreed  to  pay  all  outgoings,  and  in  the  course  of  the  tenancy 
a  new  rate  was  imposed  which  the  tenants,  in  the  absence  of 
agreement  to  the  contrary,  could  deduct  from  their  rents,  it  was 
held  that  the  agreement  did  not  apply  to  such  new  rate,  and 
that  the  tenant  could  deduct  it,  but  only  from  the  current  year's 
rent  (2)). 

The  following  cases  illustrate  the  construction  of  agreements 
and  covenants  between  landlord  and  tenant  with  respect  to  the 
payment  of  taxes : — 

Agreement,  by  tenant,  to  pay  all  taxes,  <tc.  The  words  compre- 
hend the  land  tax,  although  not  specially  mentioned  (qh 
and  other  parliamentary  taxes  (r).  In  a  lease  for  years 
rendering  rent  free  from  all  taxes,  the  lessor  is  discharged 


Agreements, 
&c.,  for  pay- 
ment of  taxes 


(h)  Colbron  v.  Travers  (1862),  12 
C.  B.  N.  S.  181. 

(0  /.<•.,  26th  March,  1891. 

(A-)  Sect.  1.  As  to  whether  cove- 
nants for  payment  of  rates,  taxes, 
&c.,  formerly  included  tithe  rent- 
charge,  see  Jeffery  v.  Neale  (1871), 
L.  li.  6  C.  P.  240;  Lockwood  v. 
Wilson  (1874),  43  L.  J.  C.  P.  179; 
I'arish  V.  aieeman  (1860),  1  D.  F.  & 
J.  326. 


(/)  Re  Knight  (1848),  1  Ex.  802. 
(m)  See  sect.  104. 

iti)  See  sect.  121. 
o)  See  sect  226. 

(p)  Vestry  of  Mile  End  Old  Torn 
V.  Whitby  (1898),  78  L.  T.  80. 

(q)  Am/ieidv,  fPAifc  (1825),  Ey.  A 
M.  246.  See  Hopwood  v.  BarrftnA 
(1710),  11  Mod.  237. 

(r)  Arran  v.  Crisp  (1695),  12  Mod. 
54. 


r 
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from  all  taxes  whether  old  or  new,  which  can  be  legally 
thrown  on  the  lessee  (8). 

Covenant,  hy  lesser)*,  to  pay  all  taxes  on  the  land  demised. 
Does  not  include  poor  rates  {t).  The  poor  rate  is  not  a 
tax  on  the  land,  but  a  personal  charge  in  respect  of  the 
land  i^l)  ;  it  is  a  burden  falling  on  the  occupier,  whatever 
his  interest,  whether  as  tenant  at  will,  or  by  any  other 
tenure  (a:),  and  the  owner  is  not  compellable  to  bear  it  {y). 
But  where  by  an  Inclosure  Act  a  corn  rent  was  reserved 
"  free  from  all  taxes  and  deductions  whatsoever,  except 
land  tax,"  it  was  held  to  be  exempt  from  poor  rate  (z). 
**  If  the  money  is  raised  by  taxation,"  said  Abbott,  C.J., 
**  it  is  a  tax." 

Covenant  to  pay  parliamentary  taxes.  Includes  the  land 
tax  (a)  and  all  taxes  directly  imposed  by  Parliament ;  but 
not  a  county  rate  (o),  or  sewers  rate  (c),  or  an  assessment 
levied  under  an  Act,  for  repairing  a  bridge  to  the  repair 
of  which  the  owners  of  land  are  liable  ratione  tenurce  (rf). 
A  parliamentary  tax  is  a  tax  imposed  directly  by  Act  of 
Parliament,  and  for  the  benefit  of  the  whole  kingdom; 
it  does  not  include  a  rate  for  local  purposes  made  under 
the  authority  of  a  local  Act  (e). 

Covenant  to  pay  parochial  taxes  and  assessments.  Apparently 
includes  a  county  rate  (/). 

Covenant,  ly  landlord,  to  pay  land  tax.  The  landlord  is  only 
liable  to  pay  land  tax  in  proportion  to  the  rent  reserved 
to  him,  and  not  according  to  the  value  upon  which  the 
premises  are  taxed  (g). 
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(«)  Giles  V.  Hooper  (1691),  Carth. 
135. 

(t)  Theed  v.  SUirkey  (1725),  8  Mod. 
.'{14.  But  see  Bar  croft  v.  Welland 
(1883),  12  L.  R.  Ir.  35. 

(«)  RowU  V.  Oelh  (1776),  Cowp. 
p.  452,  per  Lord  Mansfield,  C.J. 

{x)  Bute  V.  GrinddU  (1786),  1  T.  R. 
p.  343. 

{}})  See  R,  V.  Hidl  Dock  Co.  (1824), 
3  B.  &  C.  p.  527. 

(z)  Mitchell  V.  Fordham  (1827),  6 
B.  &  C.  274.  See  Brewoter  v.  Kid(jell 
(1698),  Carth.  438 ;  1  Ld.  Raym.  317  ; 
2  Salk.  616. 

(«)  Mannimj  v.  Lnun  (1845),  2  C. 
&  K.  13.     See    Christ's  Hosjntal  v. 


//■«m7rf(1841),  2  M.  &  Gr.  707. 

(6)  See  Palmer  y.  Earith  (1845), 
14  M.  &  W.  at  p.  430. 

(r)  Pahner  v.  Earith  (1845),  14 
M.  &  W.  428. 

[d)  Baker  v.  Qreenhill  (1842),  3 
Q.  B.  148. 

(e)  Bedford  Union  v.  Bedford  Im- 
provement Commissioners  (1852),  7  Ex. 
777,  per  Alderson,  B.,  p.  779. 

(/)  Re(j.  V.  Aylesbury  (1846),  9 
Q.  B.  261. 

(.7)  Yaw  V.  Levian  (1743),  1  Wils. 
21  ;  Whitfield  v.  Brandwood  (1818\  2 
Stark.  440.  See  Ward  v.  Const  ( 1 830), 
1 0  B.  &  C.  635. 

C  C  2 
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Rates  and 
aasessments 


**  Duties," 
"  Imposi- 
tions," 
•*  charges,' 
"  out^i>ings/' 


Agreement  to  demise  a  fann  at  the  yearly  rent  of  401,  payable 

quaHerly^  free  of  all  outgoings.     The  landlord  is  entitled 

to  a  net  rent  payable  free  of  land  tax  Qi). 

Covenant,  hy  lessor,  to  pay  all  taxes  now  chargeable  on  the 

demised  premises,  and  hy  lessee  to  pay  all  fresh  taxes  which 

shall  hereafter  be  charged  on  the  premises.      The  lessor 

must  pay  the  taxes  chargeable  on  the  premises  at  the 

time  of  making  the  lease,  but  the  lessee  must  pay  all 

fresh  taxes,  and  also  all  such  additions  to  the  amount  of 

the  taxes  formerly  chargeable  as  are  occasioned  by  the 

improved  value  of  the  premises  (i). 

It  seems  reasonable  and  fair  as  between  landlord  and  tenant, 

and  it  is  conceived  that  the  authorities  warrant  the  proposition, 

that,  prima  facie,  a  covenant  which  merely  throws  rates  (k)  and 

assessments,  with  or  without  the  addition  of  taxes,  upon  the 

tenant  should  be  construed  as  imposing  upon  him  the  burden 

of  paying  all  assessments  {I)  of  a  temporary  or  recurring  nature, 

but  leaving  the  landlord  liable  for  assessments  made  for  the 

permanent  improvement  of  the  demised  premises  (?«). 

But  the  covenant  will  have  a  wider  scope  if  it  comprises  such 
words  as  "duties,"  ** impositions,"  "charges,"  or  "outgoings"; 
and,  where  any  of  those  words  occur  in  the  covenant,  it  will  or 
may  throw  upon  the  lessee  the  cost  of  executing  even  permanent 
improvements.  Landlords  always  endeavour  to  extend  the 
liability  of  the  tenants  by  putting  in  additional  words,  and  in 
this  they  generally  succeed,  for  tenants  have  not  the  same 
persistency  (n).  The  modern  cases  show  two  streams  of 
authorities,  one  beginning  with  Tidswell  v.  WhxtwoHh  (o),  the 


(A)  Parish  v.  Sheinan  (1860),  1  De 
O.  F.  &  J.  326.  Cf.  Smith  V.  Humble 
(1834),  15  C.  B.  321 ;  Hyde  v.  Hill 
(1789),  3T.  R.  377. 

(?■)  WaUon  V.  Atkins  (1820),  3 
B.  &  A.  647.  See  Graham  v.  Wade 
(1812),  16  East,  29;  Wataon  v.  H(yme 
(1827),  7  B.  &  C.  285. 

{k)  A  water  rate  may  be  within 
the  covenant :  Direct  SfKimsh  Tele- 
qraph  Co,  v.  Shepherd  (1884),  13 
Q.  B.  D.  202.  Cf.  Badcock  v.  Hnut 
(1888),  22  Q.  B.  D.  145.  But  a 
covenant  by  the  lessor  to  pay  the 
water  rate  will  not  extend  to  water 
8U})plied  for  trade  purposes :  Floyd  v. 
Lyons  t£-  Co.,  [1897]  1  Ch.  633. 


(/)  A  covenant  by  the  lessee  to  pay 
rates  imposed  on  the  premises  is  not 
conKned  to  rates  paj-able  by  the 
landlord,  and  the  covenant  is  broken 
by  non-payment  of  poor-rate:  Httrd 
V.  Hurst  (1849),  4  Ex.  571.  As  to 
the  effect  of  a  statute  throwing  upon 
the  owner  the  rates  of  a  house 
occupied  by  an  ambassador,  see  Par- 
kinaon  y.  PoUer  (1885),  16  Q.  B.D. 
152. 

(m)  See,  for  instance,  Aldridge  v. 
Feme  (1886),  17  Q.  B.  D.  at  p.  214. 

(«)  Per  Bramwell,  L.J.,  in  Budd 
V.  Marshall  (1880),  5  C.  P.  D.  »t 
p.  487. 

(o)  (1867),  L.  E.  2  C.  P.  326. 
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other  with  Thompson  v.  Lapworth  (p),  the  courses  of  which  are 
indicated  in  the  first  and  second  parts  of  the  following  Table. 
It  will  be  observed  that  the  stronger  current  has  for  a  good 
many  years  been,  and  still  is,  running  in  favour  of  the  landlords, 
and  not  in  favour  of  restricting  the  meaning  of  covenants  of  the 
class  now  under  consideration  (q). 


Table  op  Construction  Cases. 


PART  I. 


Warding  of  Tenant's  Covenant, 

To  pay  "  all '  taxes,  rates^ 
assessments,  and  impositions 
whatsoever  (except  property  or 
income  tax  in  respec  of  the 
said  rent)  which  .  .  .  during 
the  said  term  shall  become 
payable  in  respect  of  the 
demised  premises  "  (?•)• 


To  pay  the  "  rates  and  assess- 
ments which,  whether  parlia- 
mentary, parochial,  or  other- 
wise, now  are  or  at  any  time 
during  the  said  term  shall  be 
taxed,  rated,  charged,  assessed, 
or    imposed    upon    the    said 


Construction  of  Covenant, 

Tenant  not  liable  to  pay 
sewering  and  paving  expenses 
imposed  upon,  and  charged  by 
the  Manchester  Corporation 
against,  the  landlord  by  and 
under  a  local  Act.  In  view 
of  the  context,  the  word  "  im- 
positions '*  not  to  be  taken 
in  the  widest  sense,  but  to  be 
limited  to  impositions  in  the 
action  of  taxes,  rates,  or  assess- 
ments, and  so  not  including  a 
payment  in  the  action  of  or 
penalty  for  non-performance  bj- 
the  landlord  of  a  duty  cast  upon 
him  by  the  Act. 

Tenant  (of  house  in  a  new 
street)  not  liable  to  repay  to 
landlord  the  amount  of  paving 
expenses  apportioned  to  the 
demised  house  under  the  Metro- 
polis Management  Acts,  1855 
and    1862,    and    charged    or 


{p)  (1868),  L.  E.  3  C.  P.  149. 

(q)  See  per  Bomer  and  Mathew, 
L.JJ.,  in  Foulger  v.  Arding,  [1902] 
1  K  B.  at  pp.  709,  711. 

(r)  Tidswell  v.  Whitworth  (1867), 
L.  R  2  C.  P.  326,  335,  337 ;  distin- 


guishing Sweet  V.  Seager  (1857),  2 
C.  B.  N.  S.  119,  and  other  previous 
authorities.  See,  too,  Lyon  v.  Green- 
how  (1892),  8  T.  L.  R.  457,  and 
Home  and  Colonial  Stores  v.  Todd 
(1891),  63  L.  T.  829. 
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demised  premises  or  any  part 
thereof,  or  upon  or  payable 
by  the  occapier  or  tenant  in 
respect  thereof  (except  the 
property  or  income  tax)  "  («). 

To  pay  ''  all  rates,  taxes,  and 
assessments  payable  in  respect 
of  the  premises  daring  the 
term"(w). 


imposed  by  the  Acts   on   the 
owner  (Q,  and  paid  by  him. 


To  pay  •*  all  rates,  taxes,  and 
assessments  whatsoever  which 
now  are  or  during  the  term 
shall  be  imposed  or  assessed 
upon  the  premises,  or  the  land- 
lords or  tenants  in  respect 
thereof,  by  authority  of  Par- 
liament or  otherwise,  except 
the  landlord's  property  tax"(^)- 


Tenant  not  liable  to  pay  a 
sum  assessed  by  the  local 
vestry,  under  the  above  Metro- 
polis Management  Acts,  upon 
the  owners,  as  their  appor- 
tioned amount  of  the  expenses 
of  paving  the  street  on  which  the 
demised  premises  abutted;  the 
words  used  applying  to  rates 
and  assessments  of  a  temporary 
or  recurring  nature,  and  not  to 
a  sum  which  was  a  charge  upon 
the  property  giving  it  an  in- 
creased permanent  value. 

Tenant  (of  premises  outaide 
the  metropolis)  not  liable  to 
pay  paving  expenses  recovered 
in  a  summary  manner  from  the 
owner  under  sect.  150  of  the 
Public  Health  Act,  1875. 


PABT  n. 


To  pay  ''all  taxes,  rates, 
duties,  and  assessments  what- 

(b)  AUum  V.  Dickinson  (1882),  9 
Q.  B.  D.  632,  C.  A.  See,  too,  Bird 
V.  Elwes  (1868),  L.  E.  3  Ex.  225 ; 
Hill  V.  Edward  (1885),  C.  &  E.  48i:; 
and  c/.  Skinner  v.  Hunt  (1904), 
W.N.  117;  90L.  T.  430. 

{t)  As  to  who  is  the  **  owner" 
within  the  definition  contained  in 
sect.  250  of  the  Metrop.  Management 
Act,  1855,  see  London  County  Council 
V.  Wandsworth  Borough  Council^ 
[1903]  1  K  B.  797,  and  Driscoll  v. 
Batter 8ta  Borough  Council,  ib.  881. 


Tenant  liable  to  pay  paving 
expenses    charged    by    vestry 

(u)  Wilkinson  v.  CoUger  (18M),  IS 
Q.  B.  D.  1,  5,  also  p.  8  (as  to  the 
meaning  and  intention  of  the  parties). 

(a;)  Bayliss  v.  Jiggens,  [18Mj  2 
Q.  B.  315 ;  followed  in  Lumb^  v. 
Faupel  (1903),  88  L.  T.  562,  afld.  $M> 
ib,  140.  See,  too,  the  dictutn  of 
Lindley,  J.,  that  **the  expense  of 
paving,  &c.,  can  hardly  be  said  to  be 
a  rate,  tax,  or  assessment, "in  HarU^ 
V.  Hudson  (1879),  4  C.  P.  D,  at 
p.  368. 
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soever,  which  during  the  eon- 
tinnance  of  this  demise  shall  be 
taxed,  assessed,  or  imposed  on 
the  tenant  or  landlord  of  the 
premises  hereby  demised  in 
respect  thereof  .'*  (t/). 

To  pay  all  ''taxes,  rates, 
duties,  and  assessments,  whether 
parliamentary,  parochial,  or 
otherwise,  which  .  .  .  during 
the  said  term  shall  be  taxed, 
charged,  rated,  assessed,  or 
imposed  on  the  said  premises 
or  any  part  thereof,  or  upon  the 
landlord  or  tenant  in  respect 
thereof"  (^). 

To  pay  "  the  land  tax,  sewers 
rate,  and  all  other  taxes,  rates, 
duties,  assessments,  and  imposi- 
tions, parliamentary,  parochial, 
or  otherwise,  which  are  now  or 
shall  at  any  time  during  the 
demise  be  assessed  or  imposed 
on  or  in  respect  of  the  said 
demised  premises  or  of  the  rent 
hereby  reserved  (landlord's  pro- 
perty tax  only  excepted) ''(a). 

To  pay  "  all  taxes,  rates, 
duties,  and  assessments  what- 
soever, which  now  are,  or  here- 
after shall  become,  payable  for 
or  in  respect  of  the  premises 
hereby  demised,  or   any  part 

(y)  Thompson  v.  Lapworth  (1868), 
li.  K.  3  C.  P.  149, 157,  distinguishing 
Tidrnvell  v.  Whitworth  (1867),  L.  R. 
i>  C.  P.  326.  Consider  Weld  v. 
Chtyton-le- Moors  Urlntn  Council 
(1902;,  86  L.  T.  584,  and  Clayton  v. 
timith  (1895),  11  T.  L.  K.  374  (drain- 
age). See,  too,  Payne  v.  Jhirridye 
(1844),  12  M.  &  W.  727. 


against  landlord  under  Metro- 
polis Management  Acts,  the 
amount  charged  being  a  *  *  duty ' ' 
in  the  sense  of  a  money  pay- 
ment imposed  on  the  land- 
lord in  respect  of  the  demised 
premises. 

Tenant  liable  to  repay  to  the 
landlord  the  expense  of  making 
good  defective  drainage  on  the 
requirement  "of  the  local  sani- 
tary authority  under  the  Public 
Health  Act,  1875,  the  expense 
being  a  "  duty  "  in  the  above- 
mentioned  sense. 


Tenant  liable  to  pay  drainage 
expenses  incurred  by  landlady 
in  complying  with  requirement 
of  vestry  under  the  Public 
Health  (London)  Act,  1891. 
The  obligation  imposed  upon 
the  landlady  to  take  up  a  defec- 
tive drain  and  lay  a  new  one 
was  a  **  duty  "  imposed  on  her  in 
respect  of  the  demised  premises. 

Tenant  liable  to  pay  the  cost 
of  drainage  works  required  by 
vestry  to  be  done  under  sect.  85 
of  the  Metropolis  Management 
Act,  1855.  A  **duty  pay- 
able "  means  a  sum  of  monev 

(2)  Budd  V.  Marshall  (1880),  6 
C.  P.  D.  481,  C.  A.,  the  majority 
of  the  L.JJ.  approving  'Thompson 
V.  Lapworth f  supra.  See,  too,  R*- 
Robertson  and  Thome  (1883),  47  J.  P. 
666;  Antil  v.  Godwin  (1899),  15 
T.  L.  E.  462. 

(«)  Bnit  V.  Rogers,  [1897]  1  Q.  B. 
525,  528. 
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thereof,  whether  parliamentary, 
parochial,  or  otherwise,  except 
the  landlord's  property  tax  '*  (i). 

To  pay  ''all  taxes,  rates, 
including  sewers,  main  drainage 
assessments,  and  impositions 
whatsoever,  which  now  are,  or 
which  at  any  time  or  times 
hereafter  during  the  continu- 
ance of  the  said  term  hereby 
granted  may  be,  taxed,  rated, 
assessed,  charged,  or  imposed 
upon  or  in  respect  of  the  said  pre- 
mises, or  any  part  thereof,  on  the 
landlord,  tenant,  or  occupier  of 
the  same  premises  by  authority 
of  Parliament  or  otherwise  how- 
soever (landlord's  property  tax 
and  tithe  only  excepted)  "(c). 

To  pay  **  all  rates,  taxes, 
assessments,  and  impositions 
whatsoever,  whether  parlia- 
mentary, parochial,  or  other- 
wise, that  may  become  due  or 
assessed  in  respect  of  the  mes- 
suage premises  and  garden 
during  the  tenancy  (property 
tax  only  excepted  as  afore- 
said) "(d). 


To  pay  "  the  sewers  rate  and 
all  other  taxes,  rates,  charges, 

(h)  Farloiv  v.  Stevenson  (C.  A.), 
[1900]  1  Ch.  128,  139;  approving 
Brett  V.  Bogas,  [1897]  1  Q.  li.  525. 

(c)  FouUjer  v.  Ardiny  (C.  A.), 
[1902]  1  K.  B.  700,  707,  710,  revers- 
ing .S.  C,  [1901]  2  K.  B.  151.  cy. 
Linnhy  v.  Faupel  (1903),  88  L.  T.  at 
p.  564.  See,  too,  Shephard  v.  Barher 
(1903),  67  J.  P.  238;  1  L.  G.  K.  157. 


payable  in  respect  of  a 
duty. 

Tenant  liable  to  pay  expense 
of  removing  a  privy  and  con- 
structing a  new  water-cloaet, 
pursuant  to  notice  given  to 
landlord  by  district  sanitary 
authority  under  the  Public 
Health  (London)  Act,  1891. 
The  word  "  imposition  "  is,  if 
anything,  rather  larger  th&n 
"  duty,"  and  is  large  enough  to 
cover  the  obligation  here ;  and 
nothing  in  the  previous  aatho- 
rities  debars  the  Court  from 
giving  its  natural  meaning  to 
the  word. 

Tenant  (of  house  for  three 
years  at  yearly  rent  of  54/.)liabIe 
to  bear  expense  of  reconstruct- 
ing drains,  on  requirement  of 
sanitary  authority  under  above 
Act  of  1891 ;  the  duty  of  com- 
plying with  the  requirement 
being  an  "  imposition  "  within 
the  covenant,  notwithstanding 
the  absence  from  it  of  any  such 
words  as  **  imposed  on  the  land- 
lord or  tenant,"  and  notwith- 
standing the  shortness  of  the 
term. 

Tenant  Hable  to  pay  expense 
of  making  good  a  defective  drain 

Foulger  v.  Ardcn,  supra y  has  beeo 
followed  in  Goldstein  v.  Holliugwortkj 
[1904]  2KB.  578 ;  20  T.  L.  B.  550, 
and  in  M(n-ri8  v.  //«i/,  [1904]  2  K.B. 
585;  20T.  L.  E.  682. 

((/)  Be  Wurrimry  Brayshatr  v. 
Nintiis,  [190a]  2  Ch.  »67,  applying 
Foidyer  v.  Ardiny y  supra,  and  *Stocfc- 
dalt  V.  Aecherberyy  infra,  p.  394. 
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and  assessments  whatsoever, 
parliamentary,  parochial,  or 
otherwise,  which  now  are  or 
hereafter  shall  be  imposed, 
charged,  or  assessed  upon  or 
in  respect  of  the  premises,  or 
payable  by  either  the  owner  or 
occupier  in  respect  of  the  same, 
the  landlord's  property  tax  only 
excepted"  (e). 

To  pay  "  all  existing  and 
future  taxes,  rates,  assessments, 
land  tax,  tithe,  or  tithe  rent- 
charge  ;  and  outgoings  of  every 
description  for  the  time  being 
payable  either  by  the  landlord 
or  tenant  in  respect  of  the  said 
premises"  (/). 

To  pay  ''all  rates,  taxes, 
assessments,  and  outgoings  of 
every  description  payable  in 
respect  of  the  said  premises 
during  the  tenancy,  except  the 
landlord's  property  tax  "  (^f). 


(f)  Ge<yr(je  v.  CmUa  (C.  A.)  (1903), 
88  L.  T.  48.  This  case  in  effect 
overrules,  it  is  conceived,  RuwUivb  v. 
Brigga  (1878),  3  C.  P.  D.  368. 

(/)  Aldridge  v.  Feme  (1886),  17 
Q.  B.  D.  212,  214.  See,  too,  Crosse 
V.  Haw  (1874),  L.  li.  9  Ex.  209; 
Gardner  v.  Furness  Ity.  Co,  (1883), 
47  J.  P.  232  ;  Re  Bettingham  (1892), 
9  T.  L.  R.  48;  Waller  v.  Andrews 
(1838),  3  M.  &  W.  312;  Arding  y. 


in  compliance  with  notice  given 
by  local  authority  under  Public 
Health  Act,  1875,  s.  94; 
"charges  .  .  .  imposed"  being 
equivalent  to  "impositions 
.  .  .  charged"  {Foulger  v. 
Arding,  supra,  p.  892). 


Tenant  (of  house  in  a  new 
street)  liable  to  repay  to  land- 
lord a  sum  which  the  latter 
had  been  compelled  by  the 
local  vestry  to  pay  towards  the 
cost  of  paving  the  street ;  the 
word  "outgoings"  being  at 
least  as  strong  as  "duties," 
and  the  payment  having  been 
a^^ture  .  .  .  outgoing." 

Tenant  (of  cottage  from  year 
to  year  at  yearly  rent  of  2()f.) 
held  (i)  liable  to  pay,  as  an 
"  outgoing,"  the  expenses  of 
providing  a  supply  of  water  to 
a  w.c.  required  by  a  sanitary 
authority  under  the  Public 
Health  (London)  Act,  1891, 
but  (ii)  not  liable  to  pay  for 
paving  a  back-yard  and  laying 
down  new  drains,  those  not 
being  "  outgoings  "  within  the 
reasonable  contemplation  of  the 
parties  to  the  covenant. 

Economic  Printing  Co,  (1898),  79 
L.  T.  420;  Tubbs  v.  Tf>n«e,  [1897]  1 
Q.  B.  74;  Jackson  v.  Boss,  [1898]  2 
I.  B.  65  (between  vendor  and  pur- 
chaser) ;  Glasgow  Corporation  \.  Glas- 
gow Tramway  Co,,  [1898]  A.  C.  631 
(**  free  from  all  expenses  ") ;  and  dis- 
tinguish Surteesv,  Wood  home,  [1903] 
1  K.  B.  396,  cited  infra,  pp.  395,  396. 
(g)  Wil-py  V.  St,  Leonards  Wharf  Co. 
(1903),  67  J.  V.  432 ;  1  L.  G.  K.*  305. 
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To  pay  '^all  taxes,  rates, 
assessments,  and  outgoings  of 
every  description  for  the  time 
being  payable  in  respect  of  the 
premises  as  they  become  due, 
landlord's  property  tax  only 
excepted"  (fe). 


To  pay  ''all  present  and 
future  rates,  taxes,  assessments, 
and  outgoings  whatsoever  in 
respect  of  the  said  premises, 
whether  payable  by  the  land- 
lord or  tenant  (except  land- 
lord's property  tax)  "(i). 


Tenant  (of  house  for  three 
years  at  yearly  rent  of  551.) 
liable  to  pay  expense  of  recon- 
struction of  defective  drain 
required  by  sanitary  aathoritj 
under  Public  Health  Act,  1875, 
the  language  of  the  covenant 
being  clear,  and  this  being  an 
''  outgoing  "  which  the  parties 
might  not  unreasonably  be 
supposed  to  have  contemplated 
as  likely  to  be  required,  regard 
being  had  to  the  condition  of 
the  premises  when  demised. 

Tenant  (continuing  in  occupa- 
tion from  year  to  year  of  house 
originally  leased  for  three  years 
at  yearly  rent  of  70Z.)  not  liable 
to  pay,  as  an  "  outgoing,"  the 
expense  of  reconstrncting  a 
defective  drain,  it  presumably 
not  having  been  intended  that 
an  agreement  to  bear  such  an 
expense  should  be  part  of  the 
terms  of  his  holding  over. 


Present  state 
of  the 
authorities. 


It  is  apparent  from  the  foregoing  Table  that  the  distinctions 
taken  in  cases  on  this  subject  run  extremely  fine,  and  indeed  it 
may  very  well  be  admitted  that  the  authorities  are  not  even  now 
in  a  satisfactory  condition.  It  is,  however,  clear  that,  where 
there  is  a  defect  in  the  nature  of  demised  premises  which  exists 
at  the  time  of  the  demise,  and  is  the  subject-matter  of  an 
obligation  imposed  by  statute  on  the  landlord,  the  burden  of 
that  obligation  may,  nevertheless,  by  a  covenant  of  the  kind 
just  discussed,  be  thrown  upon  the  tenant.  It  is  also  clear  from 
the  authorities  that  a  covenant  of  this  kind  may,  if  it  contains 


(/i)  Stockdah  v.  Ascherberg,  [1903] 
1  K  B.  873,  877,  affd.  [1904]  1 
K.  B.  447.  Cf.  Be  WarHner,  [1903] 
•2  Ch.  367.  and  Batchdor  v.  Bigger 
(1889),  60  L.  T.  416. 

(i)  Harris  v.  Hickman,  [1904]  1 
K.  B.  13.    In  this  case  it  was  also 


held  that,  the  landlords  having  done 
the  work  of  reconstruction  volun- 
tarily, i.e.,  before  service  of  aay 
notice  by  the  sanitary  authority 
requiring  them  to  do  it,  the  expense 
of  doing  it  was  not  an  outgoing 
within  the  meaning  of  the  covenant 
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appropriate  words,  be  construed  as  being  directed,  not  only  to 
recurring  charges  such  as  rated  and  taxes,  but  also  to  charges  in 
the  nature  of  capital  expenditure  incurred  once  for  all,  such  as 
charges  in  respect  of  structural  work.  Still,  underlying  the 
whole  matter  is  the  consideration  that  the  covenant  in  all  such 
cases  is  part  of  a  contract  of  demise  between  landlord  and 
tenant,  and  it  must,  accordingly,  be  assumed  to  relate  only  to 
matters  which  may  reasonably  be  supposed  to  have  been  con- 
templated by  the  parties  as  being  within  the  purview  of  such  a 
contract  (k).  Such  an  extreme  case,  for  instance,  as  that  of  an 
obligation  to  pull  down  and  rebuild  the  demised  premises  is  so 
far  outside  of  anything  that  can  be  conceived  of  as  being  within 
the  contemplation  of  the  parties  that  it  would  necessarily  be 
excluded  from  the  meaning  of  words  which  might  otherwise 
have  been  wide  enough  to  include  it  (2). 

Where  the  covenant  binds  the  tenant  to  pay  rates  and  assess-  «  Charged 
ments  "  charged  upon  the  premises,''  he  is  not  liable  in  respect  of  p^mises  " 
a  charge  which  has  become  effective  before  the  commencement  of 
his  tenancy  (m),  nor  unless  a  charge  is  actually  created,  as  where 
expenses  for  which  the  owner  is  liable  are  incurred  by  the  local 
authority  under  the  Public  Health  Act,  1875  (»).  Expenses 
incurred  under  the  Metropolis  Management  Acts,  or  under  the 
Public  Health  (London)  Act,  1891,  are  not  a  charge  upon  the 
premises,  and,  to  bring  these  in,  the  covenant  must  extend  to 
assessments  ''charged  upon  the  lessor "(o)  in  respect  of  the 
premises. 

Where  a  lessee  had  covenanted  to  pay  " all  present  andfiUure  '-Present  aTuL 
rates,  taxes,  duties,  assessments,  and  outgoings  charged  upon  the  /*^^^*  rates." 
said  premises  or  the  owner  or  occupier  in  respect  thereof,"  it  was 
held  that  the  covenant  did  not  throw  upon  the  lessee  the  expense 
of  works  under  the  Private  Street  Works  Act,  1892,  which,  upon 


(A')  See  Valpy  v.  St,  Leonards 
Wharf  Co,  (1903),  67  J.  P.  402,  cited 
aupra,  p.  393. 

(/)  See  per  Goliins,  M.E.,  and 
Romer,  L.J.,  in  Foul^er  v.  Ardiug, 
[1902]  1  K.  B.  at  pp.  704,  706,  709, 
and  710. 

(m)  Snrtees  v.  Woodhouae,  [1903] 
1  K.  B.  396.  Expenses  incurred  by 
a  local  authority  under  the  Public 
Health  Act,  1875,  s.  IdO,  Erst  become 
*'  a  charge  on  the  premises  in  respect 
of    which     they    were     incurred" 


(sect.  257)  upon  and  as  from  the  date  of 
completion  of  the  works :  lie  Allen  and 
J>rucoll,  [1904]  1  Ch.  493;  2  Ch.  226. 

(n)  Sect.  257  :  Hartlry  v.  Hudson 
(1879),  4  0.  P.  D.  367.  But  service 
of  notice  of  apportionment  creates  a 
charge,  so  as  to  make  the  tenant 
liable  under  the  covenant,  although 
the  works  are  not  executed  till  after 
the  tenancy  has  determined :  Wix  v. 
liuUon,  [1899]  1  Q.  B.  474. 

(o)  Smith  V.  Bohinson,  [1893]  2 
Q.  B.  53. 


396 


TERMS  OP  TENANCY. 


[chap.  IV. 


Demand  of 
rates,  &c. ,  by 
collector. 


Factory  and 
Workshop 
Act,  1891,8.7. 


their  completion,  had  become  a  charge  upon  the  premises  before 
the  commencement  of  the  tenancy,  but  was  not  pay<able  until 
after  that  date.  The  sum  in  question  was  admitted  to  be  an 
''outgoing*'  within  the  covenant;  but,  under  the  above-stated 
circumstances,  the  words  ''  and  future  "  did  not  operate  to  make 
the  lessee  liable,  those  words  being  put  in  to  cover  rates,  &e.,  of 
a  kind  not  existing  at  the  date  of  the  lease  {p). 

If  a  lessee  covenants  to  pay  rates  and  taxes,  it  appears  that  no 
demand  by  the  collector  is  necessary  to  constitute  a  breach  of  the 
covenant  so  as  to  entitle  the  lessor  to  avail  himself  of  a  proviso 
for  re-entry  (q) ;  where  a  rate  is  duly  made  and  published,  it  is 
the  duty  of  the  parties  assessed  to  seek  out  the  collector  and  pay 
it  (r).  Where  the  landlord  is  suing  the  tenant  for  taxes  dae  by 
statute  from  the  landlord  which  the  tenant  has  engaged  to  pay, 
he  should  claim  specially  under  the  agreement  (s). 

There  is  a  rather  remarkable  provision  in  the  seventh  section  of 
the  Factory  and  Workshop  Act,  1891  (54  &  65  Vict.  c.  75),  which 
may  be  noticed  here.  That  section  imposes  on  district  sanitary 
authorities,  in  certain  cases,  the  duty  of  serving  upon  a  factory 
owner  a  notice,  requiring  him  to  carry  out  measures  for  providing 
means  of  escape  from  fire ;  and  ''  if  the  owner  alleges  that  the 
occupier  of  the  factory  ought  to  bear  or  contribute  to  the  expenses 
of  complying  with  the  requirement,  he  may  apply  to  the  county 
court  having  jurisdiction  where  the  factory  is  situate,  and  there- 
upon the  county  court,  after  hearing  the  occupier,  may  make  such 
order  as  appears  to  the  court  just  and  equitable  under  all  the 
circumstances  of  the  case."  Under  this  enactment  the  county 
court  Judge  has  jurisdiction,  even  where  there  is  a  covenant 
binding  the  lessee  of  a  factory  to  pay,  for  instance,  all  charges  and 
outgoings  which  may  be  charged  or  imposed  on  the  lessor  in  respect 
of  the  premises,  to  make  an  order  dividing  the  above  expenses 
between  the  parties,  unless,  indeed,  the  terms  of  the  contract 
between  them  (which  the  Judge  is  bound  to  take  into  consideration) 
are  such  as  to  make  it  unjust  and  inequitable  to  do  so  (0* 


(fi)  Surtees  y,  Woodhoitae,  [1903] 
1  K  B.  396,  400,  403 ;  followed  by 
the  C.  A.  in  Liimby  v.  Faupel  (1903), 
88  L.  T.  563,  ali'd.  90  L.  T.  140 
(a  case  of  paving  expenses  under  the 
Public  Health  Act,  1875). 

(</)  Dan's    V.    Burrell    (1851),    10 
C  li  S'-'l 
*(r)*Per'jervi8,  C.J.,  lOC.  B.  p.  826. 


(«)  S2)encer  v.  Parry  (1835),  3  A- 
&  k  331. 

(t)  Monk  V.  ArnohL  [1902]  1  K.B. 
761,  765,  767.  Distingruish  G^^d- 
stein  V.  HoUinysworih,  [1904]  2  KB. 
578,  a  case  under  the  Factory  and 
Workshop  Act,  1901  (1  Edw.  7,  c  22), 
8.  101 ;  and  r/.  Arding  v.  ^'cowwm'c 
Printing  Co.  (1898),  79  L.  T.  420, 622. 
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(1)  Where  there  is  no  Express  Agreement. 

Upon  a  parol  demise  of  a  tenement  there  has,  in  several  cases,  implied  con- 
been  held  to  be  implied  a  contract  for  quiet  enjoyment,  though  eSoyment."^ 
not  for  title  (u).  So  where,  by  a  memorandum  not  under  seal, 
A.  *'  agreed  to  let,"  and  B.  agreed  to  take,  a  furnished  house  for 
a  year,  but  there  was  no  express  contract  for  quiet  enjoyment,  it 
was  held  that  such  a  contract  was  to  be  implied  from  the  mere 
relationship  of  landlord  and  tenant  (x).  A  lease  by  deed  in  which 
the  word  **  demise  "  is  used  raises  the  implication  of  a  covenant 
both  for  quiet  enjoyment  and  also  for  title  (y),  for  the  word 
"demise  "  imports  a  covenant  in  law  on  the  part  of  the  lessor 
that  he  has  good  title,  and  that  the  lessee  shall  quietly  enjoy 
daring  the  term  (?/).  Before  the  Judicature  Act  of  1873  came 
into  operation,  no  such  implication  arose  upon  a  mere  agreement 
for  a  future  demise  (z) ;  but  at  the  present  day  such  an  implica- 
tion may,  it  is  conceived,  arise  in  the  case  of  an  agreement  for  a 
lease  to  which  the  doctrine  of  Walsh  v.  Lonsdale  (a)  applies. 


(u)  Bamhj  v.  Cart w right  (1853),  8 
Ex.  913;  Hail  v.  City  of  London 
Brewerf/  Co.  (1862),  2  B.  &  S.  737  ; 
Robinson  v.  Kiluert  (1889),  41  Ch.  D. 
88;  IlfHire  v.  Chambers  (1895),  11 
T.  L.  E.  185.  See  Granger  v.  CoUins 
(1840),  6  M.  &  W.  458;  Messent  v. 
Reymlds  (1846),  3  C.  B.  194. 

(x)  Budd- Scott  Y.  Daniell,  [1902]  2 
K.  B.  351,  358;  in  which  ease  a 
dictum  to  the  contrary  of  Kay,  L.J. 
{v[!k.Batinf8  <{'  Co,  V.  Lloyd  and  Sons, 
[1895]  2  Q.B.  atp.  615),  was  dissented 
from.  See,  however,  the  observa- 
tions of  Collins,  M.R.,  in  Jones  v. 
Lavington,  [1903]  1  K.  B.  at  pp.  256, 


257. 

(v)  Per  Littledale,  J.,  in  Burnett 
V.  Lynch  (1826),  5  B.  &  C.  at  p.  609 ; 
Igyulden  v.  May  (1864),  9  Ves.  at 
p.  330;  Monty n  v.  West  Mostyn  Coal 
Co.  (1876),  1  C.  P.  D.  145.  It  has 
been  judicially  suggested  that  a 
covenant  for  quiet  enjoyment  may  be 
implied  from  any  word  or  words  of 
like  import  with  *' demise "  (lindd- 
Scott  V.  Daniell,  [1902]  2  K.  B.  at 
p.  359). 

(2)  Brashier  v.  Jackson  (1840),  6 
M.  &  W.  549,  at  p.  557. 

{a)  (1882),2lCh.  D.9.  See8n2>rff, 
p.  81. 
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But  this  implied  covenant  for  quiet  enjoyment  ceases  with  the 
estate  of  the  lessor  ;  hence  if,  under  a  lease  made  by  a  tenant  for 
life  (not  containing  any  express  covenant  for  quiet  enjoyment), 
the  lessee  is  evicted  by  the  remainderman  after  the  death  of  the 
lessor,  the  lessee  cannot  maintain  an  action  upon  an  implied 
covenant  for  quiet  enjoyment  against  the  executor  of  the  tenant 
for  life  (b) ;  and  the  rule  is  the  same  where  a  lessee  for  years 
sublets  for  a  longer  period  than  the  unexpired  residue  of  his 
term  (c). 

Further,  whether  any  contract  is  or  is  not  to  be  implied  from 
the  use  of  the  word  "  let  " — a  matter  which  cannot,  it  is  conceived, 
be  regarded  as  settled  (d),  notwithstanding  the  decisions  referred 
to  in  the  first  two  sentences  of  this  section — there  certainly  is 
not  to  be  implied  out  of  that  word  an  unlimited  covenant  or 
contract  for  quiet  enjoyment,  which  would  cover  lawful  interrup- 
tion by  a  person  claiming  under  a  permanent  title  (e). 

A  person  who  lets  premises  agrees  to  give  possession,  and  not 
merely  to  give  a  chance  of  a  lawsuit  (/).  If  he  does  not  give 
possession,  the  lessee  may  recover  damages  against  him,  and  is 
not  obliged  to  bring  ejectment  against  an  occupier  who  wrongfnllj 
refuses  to  quit  (g). 

One  of  the  consequences  of  an  implied  agreement  on  the  part 
of  a  landlord  for  his  tenant's  quiet  enjoyment  is  that  the  landlord, 
if  himself  a  lessee,  ought,  by  paying  over  to  the  superior  landlord 
the  rent  received  from  the  undertenant  or  otherwise,  to  protect 
the  undertenant  from  the  superior  landlord's  distress  (/i). 

The  covenant  implied  in  the  word  "  demise  "  will  be  qualified 
and  restrained  by  an  express  covenant  for  quiet  enjoyment  (/K 
Hence  the  lessee,  upon  an  eviction  by  a  paramount  title,  cannot 
recover  under  the  implied  covenant,  if  the  lease  contains  an  express 


(b)  J  dams  V.  Oihney  (1830),  6 
Bing.  656;  Peii/old  v.  Abbot  (1862), 
32  L.  J.  Q.  B.  67  ;  Schwartz  v.  Locktt 
(1889),  61  L.  T.  719. 

(r)  Baynes  &  Cv,  v.  Lloyd  and  Sons, 
[1895]  1  Q.  B.  820 ;  2  Q.  B.  610. 

(d)  See  per  Collins,  M.R.,  in  Jozies 
V.  Lmihgtm,  [1903]  1  K  B.  253,  at 

p.  257. 

((f)  Jojiea  V.  I.avimjton,  supra, 
(/)  Judgment    in    O/c     v.     CUiy 

(1829),  5  Bing.  440. 

(7)  Coe  V.   C'/ay,   supra;    Jinks  v. 

Edwards  (1856),  11  Ex.  775.     Dis- 

iinguiBh  Lrury  v.  Macnuwara  (1855), 


5  E.  &  B.  612,  where  there  was 
merely  an  agreement  to  let,  and  it 
was  held  that  there  was  no  oontnct 
by  the  defendant  to  give  possession. 
The  doctrine  of  Wuish  v.  Lvusdair 
((1882)  21  Ch.  D.  9)  does  not  apply. 
it  is  conceived,  to  a  case  where  tlie 
tenant  has  not  obtained  possession. 

(/*)  Hancock  v.  Caffip^  (1832),  S 
Bing.  at  p.  366.  See  Cptcni  v.  Fcr- 
ijussitn  (1833),  3  Moo.  &  Sc.  88. 

(i)  Line  V.  i>te]>hene<>n  (1838\  4 
Bing.  N.  C.  678  ;  5  Bing.  N.  C.  183 : 
Orosvtiior  Hotel  Co,  v.  HamiltuVf 
[1894]  2  Q.  B.  836. 
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covenant  for  quiet  enjoyment  against  the  lessor  and  those  who 
claim  under  him  (A).  Where  the  implied  covenant  was  not 
available,  the  want  of  it  was,  under  special  circumstances,  supplied 
by  the  principle  that  the  lessor  may  not  derogate  from  his 
grant  (i). 

Save  as  against  the  lessor,  the  implied  covenant  protects  the  Breach  of 
lessee  only  against  lawful  disturbance  (m).  For  tortious  acts  the  c^vei^t. 
lessee  has  his  proper  remedy  against  the  wrongdoers  (n)«  As 
against  the  lessor  himself,  however,  the  lessee  can  sue  on  the 
implied  covenant  whether  the  lessor's  entry  be  lawful  or  no  (o). 
The  implied  covenant  for  quiet  enjoyment  does  not  prevent  the 
ordinary  user  of  adjoining  premises  of  the  lessor,  unless  it  was 
known  to  the  lessor  at  the  time  of  letting  that  such  user  would  be 
detrimental  to  the  purpose  for  which  the  premises  were  let  {p). 


(2)  Where  there  is  an  Express  Agreement. 

A  general  covenant  for  quiet  enjoyment  extends  only  to  the  acts  Construction 
of  persons  claiming  under  a  lawful  title  {q) ;  for  the  law  will  never  co^nant  for 
adjudge  that  a  lessor  covenants  against  the  wrongful  acts  of  quiet  enjoy- 
strangers,  except  his  covenant  is  express  to  that  purpose  (r). 
The  construction,  however,  is  different  where  an  individual  is 
named ;  for  there  the  covenantor  is  presumed  to  know  the  person 
against  whose  acts  he  is  content  to  covenant,  and  may  therefore 
be  reasonably  expected  to  stipulate  against  any  disturbance  from 
him,  whether  by  lawful  title  or  otherwise  («).     And  the  covenant 
extends  to  all  acts  of  the  lessor,  even  though  it  in  terms  refers 
only  to  his  lawful  acts,  for  as  against  the  party  himself  the  Court 
will  not  consider  the  word  "  lawful,"  or  drive  the  lessee  to  his 
action  of  trespass  (t).    If  the  covenant  has  been  entered  into,  no 


(k)  Noke8'9  Case  (1599),  4  Eep. 
80  b;  Merrill  v.  Frame  (1812),  4 
Taunt.  329. 

(f)  Grosverwr  Hotel  Co,  v.  Hamilton , 
9Hjfra. 

(m)  Wallie  v.  Hands,  [1893]  2  Ch. 
p.  83.  Cf.  Granger  Y.  Collins  (1840), 
6  M.  &  W.  458. 

(«)  Hayes  v.  Bickerstaff  (1669), 
Vaughan,  118. 

(o)  Andrews'  Case  (1591),  Cro.  Eliz. 
214. 

(/>)  Robinson  v.  Kilvert  (1889),  41 
Ch.  D.  88. 

(y)  Dudley  v.  Folliott  (1790),  3 
T.  H,  584. 


(r)  Tisdale  v.  Essex  (1614),  Hob. 
34;  Hayes  v.  Bickerstaff  (1669), 
Vaughan,  118;  Foster  v.  Pitrson 
(1792),  4  T.  R  617.  See  Chaplain 
V.  Southgate  (1717),  10  Mod.  384; 
WoUon  V.  Hele  (1669),  2  Wms.  Saund. 
178,  note  (3). 

(«)  Foster  v.  Mapes  (1591),  Cro. 
Eliz.  212 ;  judgment  of  Loitl  Ellen- 
borough,  C.J.,  in  Nash  v.  Palmer 
(1816),  5  M.  &  S.  at  p.  380 ;  Fowle  v. 
Welsh  a822),  1  B.  &  C.  29. 

(e)  Crosse  v.  Youiig  (1684),  2  Show. 
425,  427;  Carus  v.  Anon  (1597),  Cro. 
Eliz.  544.  See  Lloyd  v.  Tomkies 
(1787),  1  T.  E..671. 
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interrnption  by  the  lessor  is  permissible,  although  the  act  wonld 
otherwise  be  lawful  (u). 

Where  an  agreement  for  a  lease  contained  an  agreement  for 
an  absolute  covenant  for  quiet  enjoyment,  it  was  held  that  the 
lessee  was  entitled  to  a  lease  according  to  the  contract  with  an 
unqualified  covenant,  notwithstanding  that  the  lessor  had  no 
title  to  a  part  of  the  premises  (x).  In  conveyances  on  sale  an 
unqualified  covenant  for  quiet  enjoyment  will  not  be  restricted 
because  it  is  associated  with  covenants  for  title  which  are 
qualified  (y),  provided  it  is  not  by  the  context  rendered  subject 
to  the  qualifying  words  (z).  But  a  covenant  for  quiet  enjoyment 
in  a  lease,  which  in  terms  extends  to  acts  of  all  the  world,  may 
be  cut  down  by  further  specification  of  the  acts  against  which 
protection  is  given  (a). 

In  practice  the  covenant  is  usually  expressly  restricted  to  the 
acts  of  the  lessor  or  persons  lawfully  claiming  through  or  under 
him  (6),  and  it  applies  therefore  only  to  acts  of  a  person 
claiming  through  or  under  the  lessor  which  such  person  i& 
entitled  to  do(c). 

The  covenant  does  not  enlarge  what  is  previously  granted,  hot 
gives  an  additional  remedy  if  the  lessee  cannot  get,  or  is  deprived 
of,  that  which  has  previously  been  professed  to  be  granted  (d). 

It  is  in  every  case  a  question  of  fact  whether  the  quiet  enjoy- 
ment of  the  land  has  or  has  not  been  interrupted  (e) ;  and  where 
the  ordinary  and  lawful  enjoyment  of  the  demised  land  is  sab- 
stantially  and  directly  interfered  with  by  the  acts  of  the  lessor, 
or  those  lawfully  claiming  under  him  (/),  the  covenant  is  broken, 


(«)  Andrews  v.  Paradise  (1725),  8 
Mod.  318. 

{pr)  Onions  V.  CoTieii  (1865),  2 
Ilem.  &  M.  354. 

{y)  Howell  V.  Bichards  (1809),  11 
East,  633. 

(z)  Smith  V.  Compton  (1832),  3 
B.  &  Ad.  189.  See  Barton  v.  Fitz- 
t/erald  (1812),  15  East,  530;  Young  v. 
'/iaincork  (1849),  7  C.  B.  310. 

(a)  Niiid  V.  Marshall  (1819),  1 
Br.  &  B.  319. 

(h)  See  the  forms  of  covenant  in 
Kelhf  V.  Bogers,  [1892]  1  Q.  B.  910,  and 
mCohen  y.  Tannar,  [1900]  2  Q.  B.609. 

(c)  Sanderson  v.  Mayor  of  Berwick- 
on-Tweed  (1884),  13  Q.  B.  D.  547; 
Jaeqer  v.  Maimons  Consolidated 
(1903),  87  L.  T.  690,  693. 


SI  Leech  v.  Schweder  (1874),  L.  B. 
.  p.  474  ;  Davis  v.  Town  Proper- 
ties Investment  Corporation^  [1903]  1 
Ch.  at  p.  803. 

(c)  See  Allport  v.  Securities  Co,, 
Ltd,  (1895),  72  L.  T.  5SS:  B»dd- 
ScoU  V.  Daniell,  [1902]  2  K.  B. 
351,  362.  For  a  merely  temporary 
interruption  the  proper  remedy  is  in 
damages,  and  an  injunction  will  not 
be  granted :  Leader  v.  Moody  (1875), 
L.  H.  20  Eq.  145.  As  to  pleading  a 
breach  by  eviction,  see  Broakes  v. 
Humphreys  (1838).  5  Bing.  N.  C.  55. 

(/^  That  is,  claiming  under  him 
the  right  to  do  the  acts  which  cait^ 
the  interruption ; '  per  Lord  Eaher, 
M.B.,  in  Harrison,  Ainslie  ifc  Co,  ?. 
MuncasteTy  [1891]  2  Q,  B.  p.  685. 
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although  neither  the  title  to  the  land  nor  the  possession  of  the 
land  may  be  otherwise  affected  (g).  This  enlarges  the  older 
rule  (A),  according  to  which  the  covenant  was  a  covenant  to 
secure  title  and  possession  (i).  But  where  the  act  complained  of 
does  not  amount  to  a  direct  interference  with  the  lessee's  enjoy- 
ment, it  is  at  least  doubtful  whether  it  will  be  held  to  constitute 
a  breach  of  the  lessor's  covenant  (k).  And  even  if  the  act  would 
ordinarily  be  a  breach  of  the  covenant,  it  may  be  excused  by 
circumstances  existing  at  the  date  of  the  lease  and  known  to  both 
parties  which  show  that  the  right  alleged  to  have  been  interfered 
with  was  not  intended  to  pass  by  the  demise  (Z).  For  instance, 
the  lessee  of  a  house  and  garden  forming  part  of  a  large  area  of 
building  ground  may  not  be  entitled  under  this  covenant  to 
restrain  the  lessor,  or  persons  claiming  under  him,  from  building 
on  the  adjoining  land  so  as  to  obstruct  the  free  access  of  light 
and  air  to  the  garden  (m). 

It  must  be  borne  in  mind  that  a  covenant  of  this  kind  is  to  be 
construed  with  regard  had  to  the  circumstances  which  existed  at  the 
date  of  the  lease ;  so  that  the  assignees  of  the  reversion  cannot 
be  held  liable  for  acts  lawfully  done  under  an  independent  title 
<:reated  subsequently  to  the  lease.  So  far  as  the  covenant  is 
personal  or  collateral,  it  does  not  run  with  the  land  (n). 

The  interruption  may  be  the  result   of   acts  done  ofif  the  Acts  off  the 
demised  premises  (o).      But  there  must  be  a   disturbance  of  P^™*^^- 
the  occupation  by  physical  interference  of  some  kind  or  other, 
{US   distinguished   from  disturbance  of  comfortable  enjoyment 
by  noise  or  the  like.     The  disturbance  must  be  of  a  physical 
and  not  of  a  metaphysical  nature  (p).      For  an  interference 


(^)  See  Sanderson  v.  Mayor  of 
Berivick'on- Tweed  (1884),  ISCi.B.  D. 
p.  551 ;  M,  S,  &  L,  Ry.^Co,  v.  Ander- 
son, [1898]  2  Ch.  394. 

(h)  See  per  Liudley,  L.J.,  in 
RohinBon  v.  irt7ver<(1889),  41  Ch.  D. 
p.  96. 

(*)  Dennett  v.  AtheHim  (1872), 
L.  R.  7  Q.  B.  316. 

{k)  See  per  Bomer  and  Cozens- 
Hardy,  L.JJ.,  in  Davis  v.  Town 
Properties  Investment  Corporation^ 
[1903]  1  Ch.  797,  at  p.  805,  doubting 
the  oorrectneBS  of  the  decision  in 
TM  V.  Cave  ([19001  1  Ch.  642), 
where  Buckley,  J.,  held  that  the 
•owner  of  two  adjoining  pieces  of 
land,  who,  after  leasing  one  of  the 

L.T. 


pieces  with  a  house  upon  it  to  A., 
erected  loftier  buildings  upon  the 
other  piece,  with  the  result  tnat  A.'s 
chimney  smoked,  had  broken  his 
covenant  in  A.'s  lease  for  quiet 
enjoyment. 

([)  Mdbson  V.  Palace  CJiambers  Co. 
(1897),  14  T.  L.  R.  56. 

(m)  Poits  V.  Smith  (1868),  L.  R.  6 
Eq.  311. 

(w)  Davis  V.  Town  Properties^  <fec.. 
Corporation,  suproy  afiBrming  [1902] 
2  Ch.  635. 

(o)  Shaio  V.  Stenton  (1858),  2 
H.  &  N.  858. 

(p)  Jaeger  v.  Mansions  Consoli- 
dated  (1903),  87  L.  T.  690,  at  p.  692, 

B  D 
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Establish- 
ment of  right 
of  common. 


Damage  must 
be  foreseen. 


arising  by  noise  or  the  like  the  remedy  is  in  respect  of  the 
nuisance  (q). 

A  decree  in  equity  which  subjected  land  to  a  general  right  of 
common,  but  which  was  not  followed  by  any  entry  or  aetoal 
disturbance,  was  held  not  to  be  a  breach  of  the  covenant  (r). 

The  covenant  does  not  protect  the  lessee  against  damage 
which  could  not  with  reasonable  care  have  been  foreseen  to  be 
the  consequence  of  the  acts  complained  of.  An  interraption 
under  such  a  covenant  is  not  caused  by  the  lessor  or  those  claiming 
under  him,  unless  it  is  either  a  direct  act  of  interruption,  or 
unless  it  is  some  act  of  which  it  either  was  foreseen,  or  ought  by 
reasonable  care  to  have  been  foreseen,  that  the  consequence  in 
the  particular  case  would  be  the  interruption  («).  Hence  a  dis- 
turbance of  the  working  of  a  mine  resulting  from  an  unforeseen 
inrush  of  water  into  an  adjoining  mine  held  under  the  same 
lessor  was  held  to  constitute  no  breach  of  covenant  (0- 

Moreover  the  act,  whether  of  commission  or  of  omission,  most 
be  subsequent  to  the  granting  of  the  lease  (») ;  but  where  the  aet 
is  done  by  a  stranger  under  the  authority  of  the  lessor,  it  is 
sufficient  that  it  is  done  during  the  enjoyment  of  the  lessee,  and 
a  breach  of  covenant  is  committed  notwithstanding  that  the 
authority  was  given  before  the  lease  (u). 

And  the  interruption  must  be  the  act  of  some  person  to  whom 
act.  ^  ^^*  *^    the  covenant  extends.     Hence,  under  the  usual  form  of  covenant, 

it  is  no  breach  by  a  covenanting  sublessor,  if  the  headlessor 
recovers  possession  in  consequence  of  non-payment  of  rent  by  the 
sublessor  (x) ;  or  if  the  demised  premises  are  distrained  upon  for 
arrears  of  land  tax  due  from  the  lessor  Cv) ;  or  if  the  possession 
of  the  sublessee  is  interfered  with  by  the  headlessor  for  non- 
observance  by  the  sublessee  of  a  covenant  in  the  headlease  of 
which  the  sublessor  omitted  to  inform  him  (z). 

But  where  a  sublessor  broke  a  covenant  in   the  headlease 


Breach  must 
be  subsequent 
to  lease. 


Breach  must 


(q)  Jenkins  v.  Jackson  (1888),  40 
Ch.D.  71. 

(r)  Howard  v.  Maitland  (1883),  11 
Q.  B.  D.  695. 

(«)  Per  Bo  wen,  L.  J.,  in  Harrison, 
Ainslie  &  Co.  v.  Muncaster,  [1891]  2 
Q.  B.  680,  at  p.  689.  Whether,  how- 
ever, the  L.J.  meant  to  put  that 
forward  as  a  correct  definition  of  an 
interruption,  quoire :  Kelly  v.  Rogers, 
C.  A.,  ri892]  1  Q.  B.  910,  at  p.  913. 

(t)  Harrison,    Ainslie     iSc     Co,    v. 


Muncaster,  supra, 

(u)  Anderson  y,0pjienheimer{l9Sffj, 
0  a  B.  D.  602.  See  Blatch/ord  t. 
Mayor  of  Plymouth  (1837),  3  Bing. 
N.  C.  691. 

(x)  Kelly  V.  Rogers,  supra;   not- 
withistanding     Stevenson    V.   FoweR 
(1612),  1  Biit.  182. 
(y)  Stowfcy  V.  Zroye8  (1842),3  a  B.  105. 

(z)  Spencer  v.  MarHott  (1823).  1 
B.  &  C.  457 ;  infra,  p.  404 ;  Jkntuti 
V.  Athcrton  (1872),  L.B.  7  Q.B.316. 
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against  assignment,  and  afterwards  the  reversion  was  assigned, 
and  the  assignees  of  the  reversion  brought  an  action  against  the 
sublessor  for  recovery  of  possession,  to  which  action  he  had  a 
good  defence  on  the  ground  that  his  breach  occurred  before  the 
assignment  of  the  reversion ;  it  was  held  that  the  act  of  the  sub- 
lessor, who  consented  to  a  judgment  for  possession  under  which 
his  sublessee  was  evicted,  was  the  cause  of  the  interruption  of 
the  sublessee's  enjoyment,  and  was,  therefore,  a  breach  by  the 
sublessor  of  his  covenant  with  the  sublessee  for  the  latter's  quiet 
enjoyment  (a). 

When  contained  in  a  lease  of  the  exclusive  right  of  shooting  Lease  of 
and  sporting  over  a  farm,  his  covenant  does  not  hinder  the  *?°u^°^ 
tenant  of  the  farm  from  using  the  land  in  the  ordinary  way,  or 
from  destroying  furze  and  underwood  in  the  reasonable  use  of 
the  land  as  a  farm ;  nor  will  the  lessor  be  liable  for  wrongful 
acts  committed  by  such  tenant  contrary  to  the  reservation  of  his 
landlord  {b). 

A   covenant,  by  the  lessor,  for  quiet  enjoyment  as  against  any  Breach  by 
person  claiming  by,  from  or  under  him,  is  broken  by  an  eviction  of  f^^nder^"^" 
the  tenant  by  the  lessor's  widow  entitled  under  a  conveyance  lessor. 
taken  by  the  lessor  to  the  use  of  himself  and  his  wife  (c) ;  also  by 
an  eviction  by  a  person  claiming  under  a  prior  appointment  by 
the  covenantor  and  another  person  {d) ;    by  a  remainderman 
under  a  settlement  made  by  the  lessor  before  the  lease  (e) ;  or  by 
a  person  claiming  under  a  settlement  made  by  the  lessor  under 
a  power  (/). 

A  covenant  for  quiet  enjoyment  contained  in  a  lease  of  corporate  Covenant  by 
property  does  not  prevent  the  coi:poration  from  exercising  their  ^^'P^^^^^*^- 
statutory  rights,  such  as  a  right  to  establish  a  market  (g). 

It  appears  to  be  doubtful  whether  a  lessee,  who  cannot  enter  Right  to  sue 
because  some  one  else  is  in  possession  under  a  lawful  title,  can  ^^^l^^^ 
sue  his  lessor  on  the  covenant  for  quiet  enjoyment  (h).     Such  an  made. 


(a)  Coheti  V.  Tannar,  C.  A.,  [1900] 
2  a  B.  609,  distinguL^ng  Ktlly  v. 
Rogers^  supra, 

(b)  Jfffrtfes  V.  Emns  (1865),  19 
C.  B.  N. '  S.  246.  See  Newtwi  v. 
Wilmot  (1841),  8  M.  &  W.  711; 
infra,  p.  411. 

(c)  butler  V.  Sivimiertmi  (1623), 
Cto.  Jac.  657. 

{d)  Calvert  v.  Sebright  (1852),  15 
Beav.  156. 


(e)  Hnrd  v.  Fletcher  (1778),  1 
Doug.  43;  Erans  v.  Vaughan  (1825), 
4  B.  &  C.  261. 

(/•)  Carpenter  v.  Parker  (1857),  3 
0.  B.  N.  S.  206. 

{g)  Spurling  v.  Bantoft,  [1891]  2 
Q.  B.  384. 

(h)  At  any  rate  the  lessee  must 
wait  until  he  is  entitled  to  possession : 
Trelajid  v.  Bircham  (1835),  2  Bing. 
N.  C.  90. 
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ment. 


action  has  been  upheld  (i),  on  the  ground  that  the  lessee  ought  not 
to  be  forced  to  enter  and  so  subject  himself  to  an  action  by  a 
tortious  act  (A*).  On  the  other  hand,  it  has  been  suggested  that 
the  action  will  not  lie  without  actual  entry  and  expulsion  ({),  and 
that  the  lessee  has  a  sufficient  remedy  in  his  action  against  the 
grantor  of  the  term  for  not  putting  him  into  possession  (»?)•  But 
where  the  lessee  was  already  in  possession  under  a  lease  VibH 
granted,  and  took  a  fresh  lease  in  reversion  which  proved  to  be 
invalid,  he  recovered  damages  in  an  action  on  the  covenant  for 
quiet  enjoyment  contained  in  the  second  lease  (n). 

The  following  cases,  in  addition  to  those  already  cited, 
illustrate  the  construction  of  covenants  for  quiet  enjoyment  :■— 
Covenant,  by  lessoVy  in  an  underlease,  that  lessee  shall  hold  the 
premises  tvithout  any  lawful  et-iction,  d;c.,  by  the  lessor,  or 
any  persons  whomsoever  claiming  by,  from,  under  or  in  trmt 
for  her,  or  by  m'  through  her  acts,  means,  right,  dr.  An 
eviction  of  the  underlessee  by  the  original  lessor  for  a 
forfeiture  incurred  by  the  use  of  the  premises  as  a  shop, 
contrary  to  a  covenant  in  the  original  lease,  of  which  the 
underlessee  had  not  been  informed,  is  not  an  eviction  by 
means  of  the  lessor  within  the  meaning  of  the  covenant  (o). 
Covenant  that  the  tenant,  paying  the  rent  and  performing  the 
covenants,  shall  quietly  enjoy.  The  payment  of  rent  is  not  a 
condition  precedent  to  the  performance  of  the  covenant 
for  quiet  enjoyment  (p).  The  lessor's  covenant  for  quiet 
enjoyment  and  the  lessee's  covenants  to  pay  rent  and  to 
repair  are  independent  covenants,  and,  upon  default  by 
the  lessee,  the  lessor  is  not  justified  in  calling  upon  the 
lessee's  tenants  to  pay  rent  to  him,  the  lessor  (q). 
Clause  in  a  deed  whereby  the  lessor  **for  himself,  his  heirs  and 
assigns,  the  premises  unto  (the  lessee),  his  executors,  adminU- 
trators  and  assigns  under  the  rents,  covenants,  dc,  before 


(t)  Cloake  v.  Hooper  (1673),  Freem. 
122;  Ludwell  v.  Newman  (1796),  6 
T.  K.  458. 

SA')   Cloake  v.  HoapeVy  supra. 
I)  Holder  v.  Taylor  (1614),  Hob. 
12.    Where  the  lessee  is  kept  out  of 
possession  by  the  lessor,  see  Hawhes 
V.  Orton  (1836),  5  A.  «&  E.  367. 

(m)  Coe  V.  Clay  (1829),  5  Bing.  440. 
See  Wallis  v.  Hands,  [1893]  2  Ch. 
p.    85;    SmaH  v.   Jones   (1864),    15 


C.  B.  N.  S.  p.  727. 

(«)  Lock  V.  Furze  (1866k  L.  R  1 
C.  F.  441. 

(o)  Spencer  v.  Marn'<»ft  (1823),  1 
B.  &  C.  457.  See  Jf'iW/i(»iw  t. 
Jenkins  (1832)  9  Bing.  431, 

(p)  Dawson  v.  Dyer  (1833),  5  B.  4 
Ad.  584.  And  see  Edye  v.  Boileav, 
infra, 

(t)  Edge  v.  Boileau  (1885),  16  Q. 
B.  D.  117. 
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expreBsedy  cu/ainst  all  persons  ivhatsoever  lawfully  claiming 

the  same,  shall  and  will,  during   the   term,  warrant   and 

defend."     The  clause  operates  as  an  express  covenant 

for  quiet  enjoyment  during  the  whole  term  granted  by  the 

lease  (r). 

Where  the  covenant  provides  that  the  lessee  shall  quietly 

hold  and  enjoy  the  premises  for  and  dmnng  the  said  term,  the 

last  words  must  be  taken  to  refer  to  the  term  which  the  lessor 

assumed  to  grant  by  the  lease,  and  not  to  the  term  which  he 

actually  had  power  to  grant  («). 

Upon  the  breach  of  a  covenant  for  quiet  enjoyment  contained  Bamages  for 
in  a  lease  which  turns  out  to  be  void,  and  under  which  the  covenant, 
lessee  has  entered,  the  lessee  is  entitled  to  recover  the  value  of 
the  term  and  the  costs  of  defending  an  action  of  ejectment,  and 
also  the  sum  recovered  as  mesne  profits  by  the  plaintiff  in  such 
action  (0-  And  in  the  case  referred  to  above,  where  a  lease  in 
reversion  was  invalid,  the  difference  in  value  between  the  invalid 
lease  and  a  substituted  lease  which  the  lessee  accepted  from  the 
person  entitled  to  the  premises  was  taken  as  the  test  of  the 
amount  of  damages  recoverable  against  the  original  lessor  (;/). 
If  the  lessee  has  to  remove  to  other  premises  in  consequence  of 
interference  by  the  lessor,  the  damages  will  not  be  confined  to  the 
value  of  the  term,  but  will  include  all  loss  naturally  resulting, 
such  as  the  expense  to  the  lessee  of  removing  his  business  (x). 

SECT.  XI.— LIVE  STOCK  (y). 

Upon  a  lease  of  a  stock  of  live  cattle,  the  lessee  is  entitled,  Rights  and 
in  the  absence  of  special  stipulation,  to  the  use  and  profits  of  i^^^and^ 
them  during  the  term;  and  the  lessor  has  only  a  possibility  lessor, 
of  property  in  case  the  cattle  all  outlive  the  term  (2:).     If  any 
of  the  cattle  die  during  the  term,  the  property  in  them  rests 

(r)   WiUkims  v.  Burrell  (1845),   1  Hole  v.  Chard  rnion,  [1894]  1  Ch. 

C.B.  402.  293;    Child  v.   Sttnniny   (1879),    11 

(«)  EvaJis  V.  Vaiighan  (1825),  4  13.  Ch.  D.  82. 

&  C.  261,  268.  (tt)  Lock  v.  Furze  (1866),  L.  R.  1 

(t)  Williams   V.  Burrell   (1845),   1  C.    P.   441.     See   Jones  v.    Hawkins                      » 

C.  B.  402 ;  Rolph  v.  Crouch  (1867),  (1886),  3  T.   L.   R.   59 ;    tiutUm   v. 

L.  R  3  Ex.  44.    Where  the  inter-  Baillie  (1891),  65  L.  T.  528. 

ruption  does  not  amount  to  the  loss  (x)  Grosvenor  Hotel  Co,  Y.Hamiltou, 

of  the  term,  there  is  a  continuing  [1894]  2  Q.  B.  836. 

cause  of  action,  and  the  damages  are  (y)  See  article  in  23  Sol.  Joum.  208. 

assessed  down  to  the  time  of  assess-  (z)  Bac.  Abr.  (A.)  639. 
ment :  R.  S.  C.  Ord.  36,  r.  58.    See 
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absolutely  in  the  lessee,  and  the  lessor  cannot  claim  to  have 
them  replaced  after  the  term;  hence  he  has  no  reversion  to 
grant  over  to  another,  either  daring  the  term  or  after,  antil  the 
lessee  has  redelivered  the  cattle  to  him  (a).  All  the  voung 
produced  by  the  cattle  during  the  term  belong  to  the  lessee, 
but  he  cannot  kill  or  dispose  during  the  term  of  the  cattle 
originally  leased  without  being  subject  to  an  action  of  trespass  (a). 

Sometimes,  however,  provision  is  made  for  keeping  up  the 
flock  or  herd  at  the  expense  either  of  the  lessor  (b)  or  of  the 
lessee  (c),  and  for  the  redelivery  of  the  whole  upon  the  determi- 
nation of  the  tenancy,  or  payment  of  compensation  (c). 

A  covenant  by  the  lessee  of  sheep  or  cattle,  on  behalf  of  him- 
self and  his  assigns,  at  the  end  of  the  lease  to  deliver  sheep  or 
cattle  of  the  same  value  as  those  let  to  him,  or  to  pay  a  certain 
price,  is  a  personal  contract  only,  and  will  not  bind  a  person  to 
whom  the  lessee  has  assigned  the  sheep  or  cattle  (d). 

In  a  lease  of  cows  by  the  tenant  of  a  farm  to  a  dairyman,  the 
terms  may  be  that  the  dairyman  shall  pay  so  much  a  year  for 
each  cow,  and  in  return  take  the  milk  and  the  calves,  look  after 
the  cattle,  and  have  certain  rights  of  using  the  farm  for  this 
purpose.  The  owner  of  the  cattle  undertakes  to  support  and 
maintain  them,  and  it  is  stipulated  that  they  shall  have  at 
certain  times  the  exclusive  pasture  of  certain  specified  fields  (e). 
Where  the  agreement  gave  the  lessee  the  right  of  pasturing  the 
cattle  on  lands  described  as  ''  summerleazes  "  and  *'  after  grass/' 
evidence  was  admitted  of  a  custom  of  the  country  that  the  lessor 
might  put  cattle  of  his  own  on  the  land  called  ''  summerleazes " 
up  to  12th  May(/). 

SECT.   Xn.— GAME. 

PA6K 

lieservation  of  game  to  landlord 406 

Ground  Game  Act,  1880     .         .         .         .  .    .    408 

Construction  of  agreements  relating  to  game 411 

Reservation         Prima  facie  the  right  to  game  is  in  the  lessee  of  land  {(j),  but, 
lan^ord.^       subject  to  the  provisions  of  the  Ground  Game  Act,  1880(//),  the 

lessor  can  expressly  reserve  the  right  to  himself,  and  his  power 

(a)  See  note  (2),  p.  4C5.  {e)  li,  v.  Tolpiuidie  (1792),  4  T.  B. 

(b)  Wood  and  Foster's  Case  (1587),       671;  fiuW  v.  aVoorc  (1793),  3  T.B.  329. 
1  Leon.  42.  (/)  Tudgay  v.  Sampstm  (1874),  30 

(r)  Bolme  v.   Brunskill  (1877),   3  L.  T.  262. 
a  B.  D.  495.  Uf)    Pochin    v.    Smith    (1888),  52 

(of)  Spencer's  Case  (1683),   5  Eep.  J.  P.  4. 
16  b  (3rd  resolution).  (h)  Infra,  p.  408. 
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to  do  SO  is  recognized  by  the  Game  Act,  1831,  which  enacts  (in 
sect.  8)  as  follows : — 

''  Nothing  in  this  Act  contained  shall  authorize  any  person  i  &  2  Will  4, 
seized  or  possessed  of  or  holding  any  land  to  kill  or  take  the  ^'  ^^'  ^  ^; 
game,  or  to  permit  any  other  person  to  kill  or  take  the  game  ^ight  to  game 
upon  such  land,  in  any  case  where,  by  any  deed,  grant,  lease,  ^^^^^  ^eser- 

...  1  J        •  i.       i.  •   u/   I       /  vations,  &c. 

or  any  written  or  parol  demise  or  contract,  a  right  of  entry  upon 
sqch  land  for  the  purpose  of  killing  or  taking  the  game  hath 
been  or  hereafter  shall  be  reserved  or  retained  by  or  given  or 
allowed  to  any  grantor,  lessor,  or  other  person  whatsoever." 

The  same  Act  provides  that  the  landlord  may  authorize  other 
persons  to  kill  game,  and  it  imposes  penalties  on  the  unlawful 
killing  of  game  by  the  occupier,  sects.  11  and  12  being  as 
follows : — 

"Where  the  lessor  or  landlord  shall  have  reserved  to  himself  Sect.  11. 
the  right  of  killing  the  game  upon  any  land,  it  shall  be  lawful  Landlord  to 

,,.  ,.  1  11111  whom  game 

for  him  to  authorize  any  other  person  or  persons,  who  shall  have  is  reserved 
obtained  an  annual  game  certijScate,  to  enter  upon  such  land  ^^e^persoiw 
for  the  purpose  of  pursuing  and  killing  game  thereon."  to  pursue  and 

"  Where  the  right  of  killing  the  game  upon  any  land  is  by  ^^   ^*' 
this  Act  given  to  any  lessor  or  landlord,  in  exclusion  of  the  whejegame 
right  of  the. occupier  of  such  land,  or  where  such  exclusive  right  belongs  to 
bath  been  or  shall  be  specially  reserved  by  or  granted  to,  or  (^cupler'to 
doth  or  shall   belong  to,  the  lessor,  landlord,  or  any  person  be  subject  to 
whatsoever  other  than  the  occupier  of  such  land,  then,  and  in  pursuing  or 
every  such  case,  if  the  occupier  of  such  land  shall  pursue,  kill,  ^^^^^^s  it- 
or  take  any  game  upon  such  land,  or  shall  give  permission  to 
any  other  person  so  to  do,  without  the  authority  of  the  lessor, 
landlord,  or  other  person  having  the  right  of  killing  the  game 
upon  such  land,  such  occupier  shall,  on  conviction  thereof  before 
two  justices  of  the  peace,  forfeit  and  pay  for  such  pursuit  such 
sum  of  money  not  exceeding  two  pounds,  and  for  every  head  of 
game  so  killed  or  taken  such  sum  of  money  not  exceeding  one 
pound,  as  to  the  convicting  justices  shall  seem  meet,  together 
with  the  costs  of  the  conviction.*' 

For  all  the  purposes  of  the  Act  the  word  *^  game  "  is  (sect.  2)  Sect.  2. 
to  be  deemed  to  include  "  hares,  pheasants,  partridges,  grouse.  Meaning  of 
heath  or  moor  game,  black  game,  and  bustards";   and  the 
effect  of  the  above  sections  is  limited  accordingly.     Sect.  30,  Sect.  30. 
however,   goes  further,   and    imposes   a    penalty  on    persons  ^!^p|^in" 
trespassing  in  the  daytime  upon  any  land  in  search  or  pursuit 
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43  &  44  Vict, 
c.  47. 


of  game,  **or  woodcocks,  snipes,  quails,  landrails,  or  coneys"; 
and,  unless  the  occupier  has  the  right  to  the  game,  a  licence 
from  him  will  not  be  a  defence  to  a  person  charged  with  so 
trespassing.  If  the  actual  occupier,  not  being  entitled  to  the 
game,  has  given  such  a  licence,  the  lessor,  or  other  person 
having  the  right  to  the  game,  is  for  the  purpose  of  prosecution 
under  the  section  to  be  deemed  to  be  the  legal  occupier  of 
the  land. 

To  constitute  a  reservation  of  game  to  the  landlord,  it  is  not 
sufficient  that  the  tenant  agrees  that  he  will  not  destroy  it,  and 
will  forbid  other  persons  to  sport  or  trespass  upon  the  land,  and 
will  preserve  the  game.  There  must  also  be  a  reservation  to 
the  landlord  of  a  right  of  entry  (t).  Consequently,  without  such 
reservation,  the  tenant  cannot  be  convicted,  under  sect.  12  of 
the  Act  of  1881,  of  killing  game(0»  though  he  would  be  liable 
on  his  agreement. 

Where,  apart  from  the  Ground  Game  Act,  1880,  a  reservation 
of  the  right  of  sporting  leaves  the  tenant  at  liberty  to  kill  rabbits, 
he  can  direct  other  persons  to  do  so,  and  such  persons  are  not 
liable  under  sect.  30  of  the  Act  of  1881  (/r),  though  it  is  other- 
wise where  he  simply  gives  leave  to  other  persons  to  kill 
rabbits  (/). 

If  there  is  no  reservation  of  game  to  the  landlord,  the  tenant 
can  give  other  persons  leave  to  sport  over  the  land  (m) ;  but  the 
leave  must  be  actually  given  before  the  sporting  begins,  and  a 
person  is  not  saved  from  the  penalty  under  sect.  30  of  the  Act 
of  1831  by  his  bond  fide  belief  that  he  had  the  occupier's  leave  (n), 
A  reservation  of  game  to  the  landlord  upon  a  verbal  letting 
enables  the  landlord  to  give  authority  to  a  person  to  kill  game 
so  as  to  save  such  person  from  being  a  trespasser  under 
sect.  30  (o). 

The  Ground  Game  Act,  1880. 

The  Ground  Game  Act,  1880  (p),  defines  the  words  "ground 
game*'  to  mean,  for  the  purposes  of  the  Act,  hares  and  rabbits (g), 


(i)  Coleman  v.  Bathurst  (1871), 
L.  K.  6  Q.  B.  366. 

(lA  Spicer  v.  Barnard  (1859),  28 
L.  J.  M.  C.  176 ;  Padwick  v.  King 
(1859),  29  L.  J.  M.  0.  42. 

(/)  Fri/ce  V.  Davtee  (1871),  35  J.  P. 
374. 


(m)  Pochin  v.  S^nith (1888). 52 J. P.4. 

(n)  Morden  v.  Porter  (I860),  7 
C.  B.  N.  S.  641. 

(o)  Jones  V.  Williams  (1877),  46 
L.  J.  M.  C.  270. 

(p)  43  &  44  Vict  c.  47. 

{(])  Sect.  8. 
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and  confers  upon  occupiers  an  indefeasible  right  to  kill  ground 
game  (r),  sect.  1  enacting  as  follows : — 

"  Every  occupier  of  land  («)  shall  have,  as  incident  to  and 
inseparable  from  his  occupation  of  the  land,  the  right  to  kill 
and  take  ground  game  thereon  concurrently  with  any  other 
person  who  may  be  entitled  to  kill  and  take  ground  game  on 
the  same  land :  provided  that  the  right  conferred  on  the  occupier 
by  this  section  shall  be  subject  to  the  following  limitations :  " 

The  limitations  which  follow  are,  briefly,  these : — The  occupier 
may  kill  ground  game  only  by  himself  or  by  persons  duly 
authorized  by  him  in  writing;  the  occupier  himself  and  only 
one  other  person  authorized  by  him  may  kill  ground  game  with 
firearms ;  the  persons  authorized  must  be  members  of  the 
occupier's  family  resident  on  the  land,  persons  in  his  ordinary 
service  on  the  land,  and  one  other  person  bond  fide  employed 
by  him  for  reward  in  the  destruction  of  ground  game.  The 
person  authorized  must,  on  demand  by  any  person  having  a 
concarrent  right  to  kill  ground  game,  produce  the  document  by 
which  he  is  authorized  if). 

An  occupier  entitled  otherwise  than  under  the  Act  of  1880  to 
kill  ground  game  retains,  as  incident  to  his  occupation,  the 
right  declared  by  sect.  1,  notwithstanding  that  he  gives  the 
right  to  kill  ground  game  to  any  other  person  (a).  Agreements 
which  purport  to  divest  or  alienate  the  occupier's  right  under 
the  Act,  or  which  give  to  such  occupier  any  advantage  in  con- 
sideration of  his  forbearing  to  exercise  such  right,  or  impose 
upon  him  any  disadvantage  in  consequence   of  his  exercising 


Sect.  1. 

Occupier  to 
have  right  to 
kiU  groand 
game  con- 
currently 
with  any 
other  person 
entitled. 

Limitations 
on  right  to 
kill  ground 
game. 


Bight  cannot 
be  divested. 


(r)  Sect.  J  saved  rights  under 
leases  and  agreements  current  at  the 
passing  of  the  Act,  and  provided 
that  tenancies  from  year  to  year  or 
at  will  should  detemune  for  tne  pur- 
poses of  the  Act  at  the  date  when 
they  would  have  been  determined  by 
notice  to  quit  given  ou  the  passing  of 
the  Act.  See,  as  to  the  effect  of  the 
section,  AUhusen  v.  Brookint/  (1884), 
26  Ch.  D.  559;  Hasaard  v.  C/ark 
(1884),  13  L.  R.  Ir.  391. 

(«)  A  person  is  not  to  be  deemed  an 
occupier  of  land  for  the  purposes  of 
the  Act  by  reason  of  his  having  a 
right  of  common  over  the  land,  or 
by  reason  of  an  occupation  for  the 
purpose    of    grazing    or    pasturing 


sheep,  cattle,  or  horses  for  not  more 
than  nine  months:  clause  (2)  of 
proviso  to  sect.  1.  Clause  (3)  of  the 
same  proviso  restricts  the  time  during 
which  the  rights  confeiTod  by  the 
section  can  be  exercised  in  respect  of 
moorlands  and  uninclosed  lands  (not 
being  arable  lands)  to  the  period 
from  the  11th  December  in  one  year 
until  the  3l8t  March  in  the  next 
year ;  except  as  to  detached  portions 
of  moorlands  or  uninclosed  lands 
(adjoining  arable  lands)  which  are 
less  than  twenty-five  acres  in  extent. 

{t)  Sect.  1  (1). 

(«)  Sect.  2 ;  Moryan  v.  Jackscnif 
[1895]  1  Q.  B.  885. 
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such  right,  are  void  (x).  But  a  clause  in  a  lease  \vhich  is  thus 
rendered  void  does  not  invalidate  the  remainder  of  the  lease  iy) ; 
and  T^here  a  lease  of  a  farm  contains  a  reservation  to  the  lessor 
of  the  exclusive  right  to  enter  upon  the  farm  for  the  purpose  of 
sporting,  the  reservation,  though  void  (by  reason  of  the  Act)  as 
to  ground  game,  may  be  good  as  to  winged  game  (z). 

Sect.  6  of  the  Act  contains  a  restriction  on  the  use  of  firearms 
at  night  for  the  purpose  of  killing  ground  game,  and  on  the 
employment  of  spring  traps  (except  in  rabbit-holes)  and  poison; 

The  Act  contemplates  and  applies  to  all  occupiers,  of  whatever 
kind,  who,  by  reason  of  the  existence  of  sporting  rights  in  other 
persons,  would  not,  in  the  absence  of  the  Act's  provisions,  have 
the  right  of  killing  the  ground  game.  Accordingly,  an  owner 
occupying  his  own  land  may  be  entitled,  as  an  "occupier" 
within  the  meaning  of  sect.  1  of  the  Act,  to  trap  rabbits  on  the 
land,  notwithstanding  that,  but  for  the  Act,  he  would  not  be 
entitled  to  do  so,  owing  to  the  sporting  rights  not  being  in  his 
own  hands  (a).  The  limitations  and  conditions  of  the  Act  are, 
however,  inapplicable  to  a  case  where  an  owner  occupying  his 
own  land  has  got  the  sporting  rights  also  in  his  own  hands  (h). 
Such  an  occupying  owner  is  not  debarred  from  disposing  as  he 
pleases  of  the  right  to  kill  ground  game,  nor  is  he  subject  to  the 
restrictions  of  sect.  6  as  to  the  mode  of  killing  the  gaine(r). 
But  a  lessee  who  has  the  right  to  kill  game  apart  from  the  Act 
is  subject  to  those  restrictions  (d). 

Construction         Under  a  demise  or  resenation  of  the  excimive  right  ofhuntingj 
reser^tlon^of  shooting ,  Jishittg  and  sporting  over  a  farm,  the  person  entitled  to 


right  of  shoot- 
ing, &c. 


shoot  over  the  farm  must  not  trample  fields  of  standing  crops  at 
a  time  when  it  is  not  usual  or  reasonable  to  do  so  {e).  The 
reservation  includes  whatever  is  ordinarily  known  as  **  hunting, 
shooting,  fishing  and  sporting,"  and  under  it  the  tenant  of  the 
land  is  not  entitled  (apart  from  statute)  to  shoot  rabbits  (,0-  He 


(x)  Sect.  3.  For  an  instance  of  an 
agreement  which  was  held  void 
under  this  section,  see  Sherrard  v. 
(iascoigne,  [1900]  2  Q.  B.  279. 

(y)  Beardmore  v.  Meakin  (1885), 
L.  J.  N.  C.  p.  8. 

(z)  Stajiton  V.  Brown,  [1900]  1 
Q.  B.  671. 

(a)  Anderson  v.  Vicars/,  C  A., 
[19001  2  Q.  B.  287,  at  p.  295,  affirm- 
ing Wi-ight,  J.,  [1899]  2  Q.  B.  436. 


(b)  Anderson  v.  Viatrtf,  [1900]  * 
Q.  B.  at  p.  294. 

(r)  Smith  y.  Hunt  (1886),  54  L.  T. 
422 ;  explained  in  A  ndt-rgon  v. 
Vicury,  C.  A.,  supra, 

(d)  Saunders  v.  Pitfield  (1S8S).  o8 
L.  T.  108. 

(e)  IfHton  V.  Green  (1862),  2  F.  &  F. 
821. 

(f)  Jeffryes  v.  Emns  (lS6o).  19 
C.  B.  N.  S.  246,  26-1. 
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may,  however,  use  the  land  in  the  ordinary  and  reasonable  way ; 
but  mast  not  resort  to  expedients  for  driving  the  game  away  {g). 
The  destruction  of  furze  and  underwood  in  such  reasonable  use 
of  the  land  is  no  eviction  from  the  right  of  shooting  0;).  It 
seems  that  a  grant  of  leave  to  hunt  over  premises  does  not  give 
the  grantee  the  liberty  of  shooting  over  them  (h). 

In  connection  with  the  topic  under  consideration  the  following 
cases  may  be  referred  to : — 
Exception  of  liberty  for  each  tenant  on  his  farm  to  kill  rabbits  Construction 
icith  ferrets  only  (in  a  demise  of  a  house  and  land  with  sole  agr^moita 
licence  of  shooting  and  sporting  over  lands,  plantations  and  relating  to 
coverts  of  the  lessor).     The  exception  extends  not  only  to  ^ 
farms  existing   at  the   time  of  the  demise,  but  also  to 
plantations,  &c.,  which  are  subsequently  let  as  farms  (i). 
Grant  to  a  person,  his  heirs  and  assigns,  of  free  liberty,  with 
servants  or  otherwise,  to  come  into  and  upon  lands  and  there 
to  hatch,  hunt,  fish  and  fowl.     This  is  a  grant  of  a  licence 
of  profit,  and  not  of  a  mere  personal  licence  of  pleasure ; 
therefore  it  authorizes  the  grantee,  his  heirs  and  assigns, 
to  hawk,  &c.,  by  his  servants  in  his  absence  (/c). 
Grant  to  lessee  of  right  of  sporting  over  land  demised  and  other 
lands,  "  in  common  with  the  lessor,  his  heirs  and  assigns, 
and  any  friend  of  his  or   them.**     The   exercise  of  the 
privilege  is  not  confined  to  a  single  friend  at  a  time  (/). 
The  lessor,  or  other  person  entitled  to  sporting  rights,  is  not  Excess  of 
entitled  to  bring  game  on  the  land,  or  to  cause  it  to  increase  to  ^^^' 
an  unreasonable  extent,  and  if  he  does  so  the  tenant  may  main- 
tain an  action  for  the  damage  done  to  his  crops  (m).     And  where 
a  lease  is  taken  on  the  faith  of  a  parol  undertaking  by  the  land- 
lord to  kill  down  the  game,  this  will  be  enforced  as  a  collateral 
agreement  (w).    But  a  covenant  by  the  lessee  of  sporting  rights 


(y)  J^ffryes  v.  EntnSy  19  C.  B.  N.  S. 
p.  266. 

(/*)  See  judgment  of  Gibb,  C.J., 
in  Moore  y.  Pi t/ month  {1811) y  7  Taunt, 
at  p.  627. 

(0  Newton  V.  inimot  (1841),  8 
M.  &W.  711. 

(k)  Wickham  v.  Hawker  (1840),  7 
M.  &  W.  63.  See  Ewart  v.  Graham 
(1859),  7  H.  L.  C.  331. 

(0  Oardiner  v.  Colyer  (1864),  12 
W.  E.  979.  (!/.  Grove  v.  Portal, 
[1902]  1  Ch.  727  (demise  of  exclusive 


right  of  fishing,  with  liberty  of 
ingress,  &c.,  for  the  les^«ee  and  his 
authorized  friends). 

(/7i)  Farrer  v.  Nelson  (1885),  15 
Q.  B.  D.  258;  mUon  v.  Greeu  (1862), 
2  F.  &  F.  821 ;  Birkheck  v.  rauet 
(1862),  31  Beav.  403. 

(//)  Morgan  v.  Griffith  (1871),  L.  R. 
6  Ex.  70 ;  Erakine  v.  Admut  (1873), 
8  Ch.  756.  See  the  observations  on 
these  cases  in  the  judgment  of  the 
C.  A.  in  I)e  Lassalle  v.  Gnijdfordy 
[1901]  2  K.  B.  at  p.  223. 
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to  keep  down  rabbits  cannot  be  enforced  against  the  lessee  if  the 
lessor  has  not  reserved  the  right  of  sporting  on  the  land  in  the 
occupation  of  his  tenants,  so  that  the  lessee  cannot  enter  on 
snch  lands  (o). 

It  may  here  be  noticed  that,  by  an  ordinary  lease  of  agri- 
cultural or  other  land  situate  on  the  banks  of  a  stream,  the  right 
of  fishing  in  the  stream  opposite  the  land  passes  to  the  tenant, 
as  a  part  of  what  is  demised,  and  for  the  very  good  reason  that 
he  alone  has,  during  the  lease,  the  right  of  going  on  to  the 
banks,  unless  the  landlord  expressly  reserves  the  fishery  {p). 


Where  there 
is  no  express 
agreement. 

Tenant  for 
years  or  from 
year  to  year. 


Tenant  at 
will. 
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(2)  What  constitutes  an  underlease .    .    414 

Underleases  distinguished  from  assignments       .         .  .414 

(3)  Bights  and  liabilities  of  imderlessee 415 

As  against  ori&:inal  lessor .    415 

,,  underlessor 417 

Liability  of  underlcssees  as  between  themselves  .         .         .        .418 

(1)  Eight  to  Underlet. 

A  lessee  for  years  or  from  year  to  year,  unless  restrained  by 
express  agreement,  may,  without  the  consent  of  his  lessor,  grant 
underleases  for  any  number  of  years  less  than  the  term  for 
which  he  holds  the  premises.  A  demise  by  a  tenant  from  year 
to  year  to  another,  also  to  hold  from  year  to  year,  is,  in  legal 
operation,  a  demise  from  year  to  year  during  the  continuance  of 
the  original  demise  to  the  intermediate  landlord  (q).  Where  a 
tenant  for  a  term  of  years  sublets  part  of  the  premises  to  a 
tenant  from  year  to  year,  and  at  the  end  of  the  term  agrees  with 
the  superior  landlord  to  hold  from  month  to  month,  this  does 
not  prevent  the  continuance  of  the  yearly  subtenancy  (?•)• 

There  cannot,  strictly  speaking,  be  a  tenant  to  a  tenant  at 
will,  since,  if  the  latter  leases,  the  will  is  determined  («).  Bat 
though  a  tenant  at  will  cannot,  as  against  his  landlord,  con- 
stitute another  person  tenant  at  will,  he  can  make  a  tenant  at 

(o)  (-(frnewali  v.  Dawson  (1871),  24  Mackay  v.  Mackreth  (1785),  4  Doog. 

L.  T.  664.  213. 

(p)  Daries    v.    Jones,     [1902]    18  (r)  Pe/rw  v. SAarr(  1828),  2 Man. & 

T.  L.  E.  367.  Ey.  418. 

(7)  Per    Parke,   B.,   in    Oxlet/  v.  («)  Judgment    of     Buller,  J.,  in 

James  (1844),  3  M.  &  W.  209,  212 ;  Birch  v.   Wright  (1786),   1  T.  B.  »t 

Pike  V.  Eyre  (1829),  9  B.  &  C.  909;  p.382,  Seem/ra,Chap.Vl., Sect  1(2). 
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will  as  against  himself  (0*    One  tenant  at  sufferance  cannot  make  Tenant  at 

another  (U).  sufferance. 

Leases  frequently  contain  an  express  stipulation  against  the  Where  there 
lessee  subletting  without  first  obtaining  the  consent  in  writing  agrwjmenT^^ 
of  the  lessor  (j:).     An  agreement  for  a  building  lease  containing 
such  a  stipulation  will  be   specifically  enforced,  although  the 
lessee  alleges  that  he  did  not  intend  to  build  himself  (y). 

The  effect  of  a  provision  that  the  consent  is  not  to  be 
unreasonably  withheld  will  be  considered  under  the  head  of 
"Assignment"  {z). 

The  following  cases  illustrate  the  construction  of  some  pro-  Construction 

,    ..        .  J     1   i^A*  of  provisions 

Visions  relative  to  underletting : —  relative  to 

Covenant  not  to  underlease  is  broken  by  an  underletting  from  underletting. 
year  to  year  (a). 

Covenant,  by  lesseCy  not  to  grant  anj/  underlease  for  any  term 
whatsoever,  or  let,  assign,  transfer,  set  over  or  otherwise 
jxirt  with  the  messuage  and  premises  without  the  special 
licence  of  the  lessor.  This  extends  only  to  underlettings 
for  which  a  licence  might  be  expected  to  be  applied  for, 
and  therefore  letting  lodgings  is  not  a  breach  of  the 
covenant  {b),  though  it  is  otherwise  if  the  lessee  parts 
with  the  exclusive  possession  of  any  portion  of  the  demised 
premises  (c). 

Covenant  not  to  assign,  transfer,  set  over  or  otherwise  do  or 
put  away  the  lease  or  premises.  Does  not  extend  to  an 
underlease  for  part  of  the  term  (rf). 

Proviso  not  to  assign  or  otherwise  part  with  the  premises  or  any 
part  thereof  for  the  whole  or  any  part  of  the  term.  The 
words  include  an  underlease  (e). 

(0  Per    Patteson,   J.,   in    Doe   v.  (1857),  3  Jur.  N.  S.  611. 

CrtrtfT  (1847),  9  Q.  B.  at  p.  865.  (z)  Infra,  Chap.  V.,  Sect.  1  (1). 

(w)  Judgment     of     Lord     Ellen-  (a)  Timms    v.    Baker    (1883),    49 

borough,  C.J.,  in  Thunder  v.  Befcher  L.  T.  106. 

(1803),  3  East,  at  p.  451.     See  Shop-  (b)  Doe  v.  Laming  (1814),  4  Camp. 

land  V.  Rijoler  (1603),  Cro.  Jac.  55.  77. 

(x)  As  to  the  rights  of  the  lessee  (c)  See  Rrte  v.  Sales  (1813),  1  M.  & 

against  a  sub-lessee  who  has  gone  S.  297 ;  and  observations  of  Parke, 

into  possession,  in  the  event  of  the  B.,  in  (Jreenslade  v.  Tapscott  (1834),  1 

landlord  refusing    his  consent,   see  Cr.  M.  &  B.  at  p.  59.     As  to  stalls  in 

Fawkner  v.  Booth  (1893),  10  T.  L.  E.  an  opera-house,  see  Cro  ft  v.  Lumley 

83.     If  the    sublessee  himself  pro-  (1857),  6  H.  L.  C.  672.  * 

cures  the  disapproval  of  the  landlord,  {d)  Crusoe  v.   Bnghy  (1771),  2  W. 

he    cannot    get    relief    against  the  Bl.  766;   Churchy.  Brown  {\^{)%),\o 

forfeiture  of  his  deposit :    Davis  v.  Yes.  at  p.  265. 

NiBhett  (1861),  10  C.  B.  N.  S.  752.  («)  Doe  v.  Worsley  (1807),  1  Camp. 

{y)    Haberdashers^     Co.    v.     Isaa^  20. 
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Proviso  for  re-entbt  if  the  lessee  does  any  act  whereby  the  pre- 
mises become  vested  for  the  whole  or  any  part  of  the  term  k 
any  person  other  than  the  lessee  (/).  Inclndes  a  sablettiDg 
from  year  to  year. 

Covenant  not  to  let,  set  or  demise  the  premises  for  all  or  at^ 
part  of  the  term.     An  assignment  will  be  a  breach  (g). 

A  mere  advertising  for  a  tenant  works  no  forfeiture  under  & 
covenant  against  underletting  (h).  To  constitute  a  breach  there 
must  be  a  substantial  parting  with  a  substantial  part  of  the 
demised  premises  (i). 

In  an  old  case  specific  performance  of  an  agreement  to  grant  a 
lease  to  the  plaintiff  was  decreed,  although  he  had  contracted  to 
underlet  the  premises  for  a  purpose  which  would,  if  execated, 
contravene  the  original  agreement  (A;). 

Where  a  lease  contains  a  covenant  against  assigning  or  imder- 
leasing  without  the  consent  of  the  lessor,  and  such  consent  having 
been  obtained,  the  lessee  agrees  to  grant  an  underlease  which  is 
to  contain  provisions  in  all  respects  like  those  in  the  original 
lease,  the  covenant  against  assignment  in  the  underlease  shoald 
stipulate  for  the  assent  of  the  underlessor,  and  not  of  the 
headlessor  (i) ;  unless  there  are  indications  in  the  agreement 
that  the  covenants  of  the  headlease  are  to  be  inserted  without 
modification  (m). 

Where  an  agreement  for  a  lease  provides  for  payment  of  rent 
till  the  lease  is  granted,  and  the  agreement  is  made  subject  to 
approval  by  the  superior  landlord,  this  approval  is  a  condition 
precedent  to  a  claim  for  rent  (n). 

(2)  What  constitutes  an  Underlease. 
The  term  granted  by  an  underlease  must  be  shorter  than  that 
which  the  underlessor  himself  possesses,  although,  as  already 
stated,  a  tenant  from  year  to  year  can  underlet  from  year  to 
year,  and  he  will  still  retain  a  reversion  which  entitles  him  to 
distrain  (o). 


(/)  Dymork  v.  ShoivelVs  Brewery 
Co,  (1898),  79  L.  T.  329. 

{g)  Greenaway  v.  Adams  (1806),  12 
Ves.  395.  Of,  Re  Doyle  and  O'Hara's 
Contract,  [1899]  1  I.  E.  113. 

(h)  GourJayY.D.  o/^'o7?MT«ef  (1812), 
1  V.  &  B.  68. 

(?)  MaMter    v.    Smith    (1887),    3 

\k)   Williams   v.    Cheney   (1796),  3 


Ves.  59. 

(0  Williamson  v.  Williamaou  (1874), 
L.  R.  9  Ch.  729. 

(m)  Haywood  v.  Silber  (1885),  30 
Ch.  D.  404. 

(«)  Brook  V.  Fletcher  (1877),  37 
L.  T.  100. 

(o)  Curtis  V.  Wheeler  (1830),  Moo. 
&  M.  493 ;  supra,  p.  255. 
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A  grant  by  a  man  by  deed  of  the  whole  of  his  interest  in 
premises,  or  of  a  greater  interest  in  them  than  he  actually 
possesses  (p)y  will  operate  as  an  absolute  conveyance  or  assign- 
ment, whatever  may  be  the  form  of  words  used,  and  though 
the  deed  reserves  rent,  and  contains  a  power  of  re-entry  on 
non-payment  of  rent(^).  Since  no  reversion  remains  in  the 
grantor,  he  cannot  distrain  for  the  rent(r),  the  statutory 
remedies  for  a  rent-seek  not  applying  to  such  a  case(8).  Even 
if  an  underlease  for  longer  than  the  residue  of  the  original  term 
leaves  in  the  underlessor  a  reversion  by  estoppel,  yet  this  will 
not  pass  on  a  subsequent  assignment  of  the  residue  of  the 
original  term,  so  as  to  enable  the  assignee  to  sue  on  the 
covenants  in  the  underlease  (Q.  And  the  payment  of  an  instal- 
ment of  the  consideration  for  the  assignment,  though  called  rent, 
does  not  operate  as  an  attornment  so  as  to  give  a  power  of 
distress  (tt).  A  rent  reserved  on  such  a  grant,  however,  is  not 
merely  a  gross  sum,  but  a  payment  in  the  nature  of  rent,  and 
is  recoverable  as  such  (a;).  Similarly,  where  the  parties  intend 
to  create  the  relation  of  landlord  and  tenant,  a  parol  demise  for 
all  the  residue  of  the  interest  of  the  lessor,  since  it  cannot  operate 
as  an  assignment,  may  be  construed  as  a  lease,  and  the  lessor  may 
maintain  an  action  of  use  and  occupation,  or  of  debt  for  the  rent 
thereby  reserved,  though  he  cannot  distrain  for  it{y). 

(3)  Bights  and  Liabilities  of  Underlessee. 

The  underlessee  is  not  personally  liable  for  the  rent  reserved  As  against 
in  the  original  lease  (^),  but  any  goods  belonging  to  him  which  i^r, 

ip)  Hicks  V.  Doubling  (1697),  1 
Ld.  Eaym.  99;  Wollaaton  v.  Bake- 
will  (1841),  3  M.  &  Gr.  297,  p.  323. 
See  Baker  v.  QosUing  (1834),  1  Bing. 
N.  C.  19. 

[q)  Beardman  v.  WiUoii  (1868), 
L.  ft.  4  C.  P.  57  ;  Palmer  v.  Edwards 
(1783),  1  Dougl.  187  (note);  Par- 
meiUer  v.  Wtbbtr  (1818),  8  Taunt. 
593;  Thorn  v.  Woollcambe  (1832),  3 
B.  &  Ad.  586 ;  Pluck  v.  IHgges  (1831), 
5  Bligh,  N.  S.  31.  See  Smith  v. 
Majdeback  (1786),  1  T.  R  441; 
Bryant  v.  Hancock  &  Co,,  [1898]  1 
Q,  B.  716,  affirmed,  [1899J  A.  0. 
442;  15  T.  L.  R.  490. 

(r)  See  Pascoe  v.  Pascoe  (1837),  3 
BinR.  N.  C.  898. 

(«r)  Anon,  v.  Cooper  (1768),  2  Wils. 
375,     C/.  Langford  v.  Selmes  (1857), 


3  K  &  J.  220.  As  to  rent. 

(t)  Norris  v.  Craig  (1895),  43  W.  E. 
480. 

(«)  Hazeldine  v.  Eeaton  (1883),  C. 
&  E.  40. 

(ic)  Baker  v.  Gostling  (1834),  1 
Bing.  N.  C.  19 ;  WiUiains  v.  H<njward 
(1859),  1  E.  &  E.  1040;  Neiocomb  v. 
Harveg  (1691),  Cai-th.  161. 

(y)  Pollock  V.  Stacy  (1847),  9  a  B. 
1033.  See  observations  of  Bovill, 
C.J.,  in  Beardman  v.  Wilson  (1868), 
L.  R,  4  C.  P.  at  p.  58.  See  also 
Poultneyy,  Holmes  {1121)  y  1  Stra.405; 
Preece  v.  C&rrie  (1828),  5  Bing.  24 ; 
and  cf.  Barrett  v.  Rolph  (1845),  14 
M.  &  W.  348. 

(2)  Holford  V.  Hatch  (1779),  1 
DougL  183. 
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are  upon  the  demised  premises  may  be  distrained  for  arrears  of 
rent  due  by  the  original  lessee  (a). 

The  underlessee  is  not  directly  liable  for  breaches  of  the 
covenants  in  the  original  lease  (6),  but  he  may  be  evicted  by 
the  original  lessor  for  a  forfeiture  incurred  by  such  breaches  (r), 
and,  in  that  case,  it  is  conceived  that,  in  the  absence  of  fraudulent 
misrepresentation  or  concealment,  he  will  have  no  remedy  against 
his  immediate  lessor  (c?). 

It  follows  from  the  non-liability  of  an  underlessee  to  the  head- 
lessor  for  rent  or  other  outgoings,  w  hich  results  from  the  absence 
of  privity  of  estate  between  them,  that,  where  there  has  been  a 
mortgage  of  leaseholds  by  subdemise,  and,  in  an  action  by  the 
mortgagee  to  enforce  his  security,  the  Court  has  appointed  a 
receiver,  the  receiver,  being  appointed  in  right  of  the  mortgagee, 
is  under  no  liability  to  pay  the  headrent  or  outgoings.  The 
headlessor  may,  in  a  proper  case,  apply  for  and  obtain  leave  from 
the  Court  to  re-enter,  or  to  distrain.  But  he  has  no  legal  or 
equitable  right  to  require  the  receiver  to  pay  any  rent  or  other 
outgoing  in  respect  of  his  possession  of  the  premises,  even  though 
the  receiver  may,  by  direction  of  the  Court,  have  sold  off  the 
mortgagor's  goods,  and  thereby  debarred  the  headlessor  from 
any  remedy  by  distress  («). 

Moreover,  it  is  the  duty  of  a  person  contracting  for  an  under- 
lease from  year  to  year(/),  or  for  any  longer  term,  to  inform 
himself  of  the  covenants  contained  in  the  original  lease ;  and  if 
he  enters  and  takes .  possession  of  the  property,  he  will  be 
considered  as  having  full  notice  of,  and  will,  in  equity,  be 
bound  by  such  covenants  (//).  Hence  the  original  lessor  may 
obtain  an  injunction  to  restrain  the  underlessee  from  committing 
breaches  of  restrictive  covenants  in  the  original  lease (Z/).  Where 
a  person  takes  an  underlease  from  the  assignee  of  a  lease,  the 


i 


(tf)  See  supray  pp.  245,  257. 

\h)  See  Berney  v.  Moore  (1791),  2 
Ridg.  P.  C.  p.  323. 

(r)  See  per  Stirling,  J.  in  Hand  v. 
Blow,  [1901]  2  Ch.  721,  at  p.  726. 

{d)  See  Spnicer  v.  Marriott  (1823), 
1  B.  &  C.  457,  459.  As  to  the 
possibility  of  a  remedy  under  the 
covenant  for  quiet  enjoyment,  see 
sujfra,  p.  402,  and  Haytvard  v.  Parke 
(1855),  16  C.  B.  295,  325. 

{e)  Hand  v.  BloWy  snjjra, 

(/)   Wils(m  V.  Hart  (1866),  L.  R  1 


Ch.  463. 

((/)  Cosser  v.  CiMnge  (1832),  3  My. 
&  K.  283.  See  Fliifht  v.  ^r<r» 
(1832),  tfe.  282 ;  Chmrnfi  v.  WeUn 
(1865),  L.  B.  1  Eq.  200;  A'a«A  t. 
Cochrane  (1839),  3  Jur.  973;  and 
John  Brothers,  <£-c,  Co.  v.  iWnw. 
[1900]  1  Ch.  188  ^underlessee,  witi 
notice,  of  a  tied  puolic-house). 

(h)  See  ClemenU  v.  Wtlhi.  iuym : 
TriUon  v.  Bankart  (1887),  56  L  T. 
306. 
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onderlessee,  without  notice,  is  bound  by  the  covenants  contained 
in  the  assignment  (i). 

An  agreement  to  grant  an  underlease  with  specified  covenants  Rights  under 
is  equivalent  to  a  representation  that  the  headlease  allows  of  ^^eriSwe.^' 
such  a  grant,  and,  unless  the  underlessee  has  had  a  chance  of 
inspecting  the  headlease  (^),  an  underlease  subject  to  narrower 
covenants  will  not  be  enforced  (Z) ;  but  in  an  action  for  breach  of 
the  agreement  it  has  been  held  to  be  enough  if  the  lessee  shows 
that  he  was  ready  to  grant  an  underlease  according  to  the 
agreement,  although  not  warranted  by  the  headlease  (m).  If 
the  underlessee  is  expressly  informed  of  the  restrictions  in  the 
headlease,  he  takes  the  risk  of  any  permission  to  neglect  the 
restrictions  given  to  him  by  his  own  lessor  (n). 

Covenants  to  repair  in  a  lease  and  an  underlease   granted   Liability  of 
at  different  periods,  though  in   terms  the  same,  are  in  effect  nnderlessor 
substantially  different,  because  each  must  be  construed  with  as  to  repairs. 
reference  to  the  age  and  character  of  the  premises  at  the  date 
of  the  demise.     The  underlessee  is  only  bound  to  put  them  in 
the  same  condition  as  he  found  them  in  at  the  time  of  the  lease 
to  him(o).     Hence  the  covenant  in   the   underlease  is  not  a 
covenant  of  indemnity,  and  if  the  original  lessor  has  sued  the 
lessee  on  his  covenant  to  repair,  the  latter,  though  he  can  recover 
from  his  underlessee  damages  for  the  breach  of  covenant  by  the 
underlessee  (p),  cannot  recover  the  costs  incurred  in  defending 
the  action  (g),  or  damages  for  the  forfeiture  incurred  through 


(i)  Clements  v.  Welles j  supra. 

ik)  Hyde  v.  Warden  (1877),  3  Ex. 
D.  722.  An  express  covenant  by 
the  tmderlesseo  to  deliver  up  land- 
lord's fixtures  does  not  imply  a  cove- 
nant by  the  underlessor  that  he  will 
be  at  liberty  to  remove  trade  fixtures : 
Porter  v.  Drew  (1880),  6  C.  P.  D.  143. 

(/)  Van  v.  Corpe  (1834),  3  My.  & 
K269. 

(m)  Hayward  v.  Parke  (1855),  16 
C.  B.  285  (on  the  ground  that  the 
sublessee  would  have  his  remedy 
against  the  lessee  on  his  covenant  for 
quiet  enjojTuent). 

(n)  Brooks  v.  TolpuU  (1884),  1 
T.  L.  E.  39. 

(o)Pontifex  v.  Focrrd  (1884),  12 
Q.  B.  D.  152;  Wallcer  v.  HaUm 
(1842),  10  M.  &  W.  249.  As  to  the 
damages  recoverable  against  a  sub- 

L.T. 


lessee  for  breach  during  the  term  of 
a  covenant  to  keep  in  repair,  see 
Conquest  v.  EhhettSy  [1896]  A.  C.  490; 
supra  J  p.  346. 

{p)  So  he  can  recover  the  expenses 
of  repairs  executed  under  threat  of 
forfeiture :  Colley  v.  Streeton  (1823), 
2  B.  &  C.  273. 

(q)  Penley  v.  WaUs  (1841),  7  M.  & 
W.  601;  Walker  v.  Hattofi  (1842), 
10  M.  &  W.  249 ;  overruling  Neale  v. 
Wyllie  (1824),  3  B.  &  C.  633.  Sub- 
staiitial  damages  are  recoverable, 
although  the  lessee  incurs  a  forfeiture 
of  the  term  by  non-pavment  of  rent : 
Danes  v.  Underwood  (1857),  2  H.  & 
N.  570 ;  and  as  te  the  rights  of  the 
sublessor  against  the  sublessee  when 
a  forfeiture  of  the  headlease  has  been 
incurred,  see  Clow  v.  Brogden  (1840), 
2  M.  &  Gr.  39. 

E  E 
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breach  of  the  lessee's  covenant  (r).  Bat  if  the  sublease  is  made 
''subject  in  all  respects  to  the  terms  of  the  existing  lease  and 
the  covenants  and  stipulations  contained  therein/'  this  is  a 
covenant  of  indemnity,  and  the  lessee  is  entitled  against  the 
sublessee  to  the  costs  of  an  action  which  the  lessee  has  reasonably 
defended  («). 

An  undertenant  may  deduct  from  his  rent  compulsory  payments 
made  by  him  of  arrears  of  rent  due  from  the  original  tenant  to 
the  original  landlord  (Q. 

Where  underlessees  hold  separate  portions  of  premises  at 
distinct  rents,  the  whole  of  the  premises  being  held  under  one 
original  lease  at  an  entire  rent;  and  one  of  the  underlessees 
under  threat  of  a  distress  by  the  owner  of  the  reversion  on  the 
original  lease  pays  the  whole  rent,  an  action  is  not  maintainable 
by  him  to  recover  from  the  other  underlessee,  as  money  paid  to 
his  use,  the  proportion  of  the  rent  due  from  him  (ti.).  And 
similarly,  where  one  part  of  the  demised  land  has  been  assigned, 
and  the  rest  underleased,  since  the  parties  are  not  liable  to  a 
common  demand,  and  there  is  no  one  entitled  to  sue  the 
underlessee  for  his  share,  the  assignee  cannot  enforce  contribution 
from  the  underlessee  (ar). 

Where  an  underlessor  covenants  for  renewal  of  the  underlease 
at  the  same  rent,  provided  he  obtains  a  renewal  of  his  own  lease, 
the  underlessee  is  entitled  to  renewal  without  contributing  to  the 
fine  or  increased  rent  required  on  renewal  of  the  headlease  (y). 


(r)  Logan  v.  Hall  (1847),  4  C.  B. 
598 ;  infra,  Chap.  VI.,  Sect.  2  (3)(i.). 

{s)  Hornby  v.  Cardwell  (1881),  8 
Q.  B.  D.  329.  See  Hammond  v. 
Bussey  (1887),  20  Q.  B.  D.  79.  As  to 
the  parties  where  there  is  a  covenant 
of  indemnity,  see  Byrne  v.  Brown 
(1889),  22  Q.  B.  D.  657. 

(t)  Svpra,  p.  233. 

(«)  Hunter  v.  Hunt  (1845),  1  C.B. 


300. 

(fc)  Johnson  v.  Wild  (1890),  44 
Ch.  D.  146. 

(y)  Evans  v.  Walshe  (1805),  2  Sch. 
&  Lef.  519;  RevellY.  Hiis9ey  {IS12), 
2  Ball  &  B.  280 ;  Laivder  v.  Black- 
ford (1815),  Beat.  622.  And  as  to 
the  head-renewal  not  being  in  tlif 
name  of  the  underlessor,  see  Lumlry 
V.  Timms  (1873),  28  L.  T.  608. 


s 


CHAPTEE  V. 

ASSIGNMENTS. 

PAGE 

Sect.  I.    Voluntahy .  419 

(1)  Right  to  assign 419 

Wliere  there  is  no  express  agreement  .419 

Where  there  is  an  express  agreement     .  420 

Construction  of  covenant  not  to  assign    .         .  420 

Consent  to  assignipent 423 

Damages  for  breach 425 

Effect  of  licence  to  assign 426 

Contract  for  assignment 426 

Mode  of  making  assignment 428 

Statutory  requisites 428 

(4)  Eights  and  liabilities  of  assignee 430 

As  against  lessor 430 

Covenants  running  with  land 433 

Effect  of  reassignment 440 

Continued  liability  of  lessee 441 

As  against  lessee 441 

Covenants  to  indemnify  lessee 442 

(5)  Grant  by  landlord  of  his  reversion        ....  444 
Sect.il    Involuntary 450 

(1)  On  death 450 

Of  lessor 450 

Of"  lessee 450 

Executor's  assent  to  bequest  of  leaseholds          .     .  450 

,,           liability  under  lease      ....  452 

(2)  On  bankruptcy  of  lessee 454 

Vesting  in  trustee  in  bankruptcy        ....  455 

Disclaimer 455 

(3)  On  conviction  of  lessee  for  felony .         .         ,         .  461 

SECT.  L— VOLUNTAEY  ASSIGNMENTS. 
(1)  Right  to  Assign. 

Th£  right  to  assign,  unless  expressly  restrained,  is  incident  to  where  there 
the  estate  of  every  tenant  (a),  except  a  tenant  by  suflferance.     An  ag^^nt** 
agreement  for  a  lease,  and  even  an  option  to  require  a  lease  or 
a  renewal  of  a  lease,  is  assignable  in  equity,  even  although  there 
is  no  mention  of  executors,  administrators,  or  assigns  (&).    An 

(a)  See  Church  v.  Brown  (1808),  v.  Associated  Portland  Cement  Mann- 
16  Ves.  at  p.  264;  Doe  v.  Carter  /cfditrera,  [1903]  A.  C.  414,  at  p.  423, 
(1798),  8  T.  6.  p.  60.  a  case  in  which  the  assignability  of 

(b)  Per  Lord  Lindley  in  Tolhurst  contracts  was  much  discussed. 

£  E  2 
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Where  there 
ig  an  express 
agreement. 


Constmction 
of  covenant 
not  to  assign. 


assignment  by  a  tenant  at  will  determines  the  tenancy  if  the 
lessor  has  notice,  but  not  otherwise  (c). 

The  lessor  may,  either  by  proviso  or  covenant,  restrain  the 
lessee  from  assigning  (d)  ;  and  if  the  lessor  grants  the  tenn 
subject  to  a  condition  that  it  shall  cease  if  the  lessee  assigns,  an 
assignment  by  the  lessee  will  be  void.  But  covenants  restrictive 
of  a  tenant's  right  to  assign  have  always  been  construed  by  the 
Courts  with  the  utmost  jealousy  to  prevent  the  restraint  from 
going  beyond  the  express  stipulation.  Accordingly,  where  ft 
covenant  against  assignment  applies,  in  terms,  only  to  an  assigih 
ment  of  the  whole  of  the  demised  premises,  it  is  not  broken  by 
an  assignment  of  a  part  of  them  (e).  Where  the  restraint  is  by 
covenant  only,  the  lessee  by  assigning  will  commit  a  breach  of 
covenant,  but  the  assignment  itself  will  not  be  void  (/).  A 
proviso  against  assignment  without  licence  contained  in  a  lease 
to  the  lessee,  his  executors,  administrators  and  assigns,  is  not 
repugnant ;  for  the  assigns  mentioned  in  the  provi^  mast  be 
understood  to  be  such  as  the  lessee  may  lawfully  have,  i.€., 
assigns  by  licence  (g).  The  covenant  is  still  binding  althoagh 
the  lessor  has  entered  into  possession  of  part  of  the  land(/t). 

A  covenant  not  to  assign  or  otherwise  part  with  the  demised  pre- 
mises or  any  paH  thereof  without  the  licence  of  the  lessor  does  not 
extend  to  an  involuntary  assignment,  upon  the  death  (t)  of  the 
lessee,  or  upon  his  bankruptcy  (A;),  even  though  the  ad}Qdication 
be  on  his  own  petition  (Z) ;  or  under  a  bond  fide  execution  against 


(c)  Pinhorn  v.  Souster  (1853),  8 
Ex.  763 ;  Carpenter  v.  Colins  (1606), 
Yelv.  73.  See  infra,  Chap.  VL, 
Sect.  1  (2). 

{d)  If  the  assi^ment  is  void  in 
law  as  an  act  of  bankruptcy,  it  will 
not  be  a  cause  of  forfeiture  under  a 
clause  of  re-entry  on  assignment 
without  licence:  Doe  v.  PoweU  (1826), 
5  B.  &  C.  308. 

(e)  Grove  v.  Portal,  [1902]  1  Ch. 
at  pp.  731,  732,  where  the  demise 
was  of  an  exclusive  right  of  fishing, 
and  the  lessee  was  held  to  be  not  pre- 
cluded from  granting  a  limited  licence 
to  fish;  Joyce,  J.,  following  a  dictum 
of  Lord  Eldon  in  Church  v.  Brown 
(1808),  15  Ves.  at  p.  265,  that  a 
covenant  not  to  part  with  the  posses- 
sion of  the  premises  "would  not  have 
restrained  the  tenant  from  parting 
with  a  part  of  the  premises." 


if)  See  remarks  of  Holrovd.  J.. 
in  Paul  V.  Xurse  (1828),  8  B.  4  C.  at 
p.  488. 

(<7)  Weatherail  v.  Geen'ng  (1806). 
12  Ves.  504.  511. 

(A)  CoUtna  v.  SiUye  (1651),  Stv. 
265. 

{i)  See  Seers  v.  Hind  (1791),  1  Ves. 
p.  295 ;  Boe  v.  Harri^oti  (1788),  ? 
T.  R.  425. 

(k)  Doe  v.  Bemn  (1815),  3  M.  &S. 
353,  358,  360.  See  Weatherail  r. 
Oeering  (1806),  12  Ves.  504;  IW  v. 
Smith  (1814),  5  Taimt.  795.  As  to 
the  effect  of  the  covenant  in  a  letse 
granted  to  a  limited  company  which 
is  wound  up,  see  Lord  ElphinsUme  t. 
Munkland  Iron  Co,  (1886),  11  App. 
Cas.  332. 

ii)  Re  Biggs,  Ex  parte  Lovdi,  [1901] 
2  K.  B.  16. 
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him  (m) ;  or  to  an  assignment  to  a  railway  company  under  the 
Lfiuids  Glauses  Act  (n) ;  but  if  the  tenant  gives  a  warrant  of 
attorney  for  the  express  purpose  of  having  the  lease  taken  in 
execution  (o),  or  executes  a  deed  assigning  his  property  for  the 
benefit  of  his  creditors  (p),  he  will  commit  a  breach  of  the  cove- 
nant. And  the  covenant  is  not  broken  by  a  bequest  of  the  term 
by  the  lessee  (q),  though  the  contrary  seems  to  have  been  at  one 
time  held  (r)-  The  covenant,  though  expressly  extending  to 
assigns  of  the  lease,  is  not  broken  by  an  underlessee  parting 
with  the  possession,  for  he  is  not  an  assign  (a) ;  nor  does  it  bind 
assigns  in  law  who  take  involuntarily,  as  a  trustee  in  bank- 
ruptcy (0,  though  an  administrator  has  been  held  to  be  bound  as 
an  assign  (tt).  It  is  conceived,  however,  that  executors  or  adminis- 
trators may  dispose  of  the  lease  (x),  unless  they  are  named  in  the 
covenant  (y), 

A  covenant  not  to  "  assign,  underlet,  or  part  with  the  possession  subdemiae  to 
of"  the  demised  property,  or  any  part  thereof,  without  the  ^on^agees. 
consent  in  writing  of  the  lessor,  is  broken  by  the  lessee  sub- 
demising  the  premises  by  way  of  mortgage  without  the  prescribed 
consent  (z). 

A  covenant  in  a  lease  against  assigning  the  demised  premises  What  acts 
covers  (in  the  absence  of  any  context  showing  that  the  covenant  is  brenchee. 
to  have  an  extended  meaning)  only  a  legal  assignment.  It  is, 
therefore,  not  broken  by  anything  short  of  a  legal  assignment. 
Accordingly,  it  is  not  broken  by  the  lessee  executing  a  declaration 
of  trust  of  the  demised  premises  (a).  So,  too,  a  covenant  not  to 
assign  or  otherwise  part  with  (b)  the  premises  or  with  the  indenture 


/ 


(m)  Doe  V.  Carter  (1798),  8  T.  R.  57. 

t(n)  Slipper  v.  TvUenham  and  Hamp- 
^Uctd  Junction  Ey,  Co,  (1867),  L.  R. 
4Eq.  112. 

(o)  Doe  V.  Carter  (1799),  8  T.  R.  300. 

(>)  Holland  v.  Cole  (1862),  1  H.  & 
C.  67. 

(q)  Per  Bayley,  J.,  in  Doe  v.  Bevan 
(1815),  3  M.  &  S.  p.  361 ;  Crusoe  v. 
Bughy  (1771),  3  Wils.  p.  237 ;  Fox  v. 
.S'wawi J165o),  Sty.  482. 

(r)  Knight  v.  Mory  (1588),  Cro. 
Eliz.  60;  Barry  v.  Stanton  (1594), 
ib.  330;  Parry  and  Herbert's  Case 
<1567),  4  Leon.  5. 

(»)  Vaiiers  v.  Oldcorn  (1903),  20 
T.  L.  R.  11. 

(0  Doe  V.  Bevan  (1815),  3  M.  «&  S. 
363.     As  to  effect  of  power  of  re- 


entry in  case  of  tenant  losing  pos- 
session by  act  of  law,  see  Jh/Jic  v. 
Taylor  (1860),  3  D.  F.  &  J.  467. 

(it)  Sir  William  More's  Case  (1584), 
Cro.  Eliz.  26. 

(ic)  Seers  v.  Hind  (1791),  1  Ves. 
jun.  p.  295. 

iy)  Roe  V.  Harrison  (1788),  2  T.  R. 
425. 

(z)  Serjeant  v.  Nash^  Field  tfc  Co., 
[1903]  2  K.  B.  304,  at  pp.  310,  312. 

(a)  Oeutle  v.  Faulkner y  C.  A., 
[1900]  1  Ch.  267,  277,  in  effect  over- 
ruling Richards  v.  Craivshay  (1892), 
8  T.  L.  R.  446. 

(6)  As  to  possession  by  a  stranger 
being  evidence  of  a  breach  of  cove- 
nant against  parting  with  possession, 
see  Doe  v.  Payne  (1815),  1  Stark.  86 ; 
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of  lease  is  not  broken  by  a  deposit  of  the  lease  as  secarity  for  an 
advance  (c) ;  "  otherwise  part  with  "  is  no  more  than  "  assign/' 
and  the  effect  of  the  covenant  is  only  to  restrain  the  lessee  from 
completely  alienating  the  legal  estate  in  the  premises  (d).  Where 
the  lease  is  vested  in  partners,  an  assignment  by  one  partner  to 
ijie  other  has  been  held  to  be  a  breach  (e) ;  but  this  has  been 
questioned  (/),  and  at  any  rate  it  is  no  breach  if,  upon  a  dissolu- 
tion, one  partner  remains  in  sole  possession  (/).  The  covenant 
is  not  broken  by  the  sale  of  the  business  carried  on  upon  the 
premises  to  a  limited  company,  which  makes  use  of  them,  if  the 
possession  is  really  retained  by  the  lessee  (g). 

In  a  recent  case,  which  went  to  the  Court  of  Appeal,  a  lease  of 
a  theatre  contained  a  covenant  by  the  lessee  not  to  assign, 
demise,  or  otherwise  part  with  the  indenture,  or  any  estate  or 
interest  therein,  for  all  or  any  part  of  the  term.  The  lessee 
granted  to  a  firm  of  contractors  the  exclusive  right  of  using  all 
refreshment  rooms  and  bars  in  the  theatre  for  a  term  of  years. 
It  was  held  that  this  was  no  more  than  the  grant  of  a  privilege, 
and  did  not  amount  to  a  breach  of  the  covenant  (/<)• 

But  where,  in  a  lease  of  limestone  quarries  with  full  power 
and  authority  to  work  them,  the  lessee  covenanted  not  to 
**  assign,  demise,  or  part  with  the  said  mines,  powers,  authorities, 
or  premises,  or  any  part  thereof,"  it  was  held  that  an  agreement 
by  the  lessee  to  sell  carbonate  of  lime,  to  be  gotten  by  tiie 
purchasers  from  lands  comprised  in  the  demise,  was  a  breach  of 
the  covenant  (i). 

There  is  a  distinction  between  a  covenant  not  to  incumber  and 
a  covenant  to  do  nothing  whereby  the  estate  may  be  incumbered, 
and  the  former  applies  only  to  a  direct  charge ;  not  to  the  charge 
created  by  a  judgment  followed  by  execution  {k). 


Doe  V.  Rickarhy  (1803),  5  Esp.  4. 
The  covenant  is  not  broken  by  the 
mortgage  of  a  gi'eenhouse  which  the 
lessee  is  entitled  to  remove  :  Mom  v. 
e/a?He«  (1878),  37  L.  T.  715. 

(c)  Do€Y.  Laming  (1824),  Ey.  &M. 
36;  Doe  v.  Hogg  (1824),  4  D.  &  R. 
226.  See  Doe  v.  Beiwi  (1816),  3 
M.  &  S.  353. 

(d)  Per  Abbott,  O.J.,  in  Doe  v. 
Hogg,  4D.  &  R.p.  229. 

(e)  Varleij  v.  Coppard  (1872),  L.  K 
7  C.  P.  505. 

(/)  Corp.  of  Bristol  v.  Westcott 
(1879),  12  CL  D.  461,  p.  465. 


{g)  Peebles  v.  CrosthwaiU  (1897), 
13  T.  L.  R.  198. 

{h)  Dalyy.  Edwardes{\9WS),  83L.T. 
548 ;  affirmed,  sub  nom.  Edwardn 
V.  Barringtou,  85  L.  T.  650.  Cf. 
Frank  Warr  <t  Co.  v.  LmdoH 
County  Council,  [1904]  1  K.  B.  at 
pp.  718-^721. 

it)  Lord  Mosiyn  v.  Manger  (1901), 
17  T.  L.  R.  199,  281,  distingmfihing 
Peebles  v.  Crosthtvaitej  supra, 

(k)  Cro/t  V.  Lumley  (1857),  ^ 
H.  L.  C.  672;  p.  742,  per  Urd 
Wensleydale;  p.  738,  per  I«rd 
Cranworth. 
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If  SO  desired,  the  licence  {I)  should  expressly  forbid  the  lessee  Form  of 
from  parting  with  the  possession  until  a  complete  transfer  of  the  ^*^°^' 
legal  interest  has  been  effected.     The  practice  of  letting  a  pur- 
chaser into  possession  before  the  legal  estate  is  transferred  is, 
however,  so  common  that,  if  it  is  intended  to  forbid  it,  such 
intention  must  be  clearly  expressed  (m). 

Where  the  covenant  against  assignment  without  the  consent  Consent 
of  the  lessor  is  qualified  by  the  proviso  that  such  consent  is  not  ^bitorUy 
to  be  withheld  ** arbitrarily,"  or  "unreasonably  or  vexatiously,"  orunreaaon- 
6r  from  an  assignment  to  a  "  respectable  and  responsible  person,"  held, 
this  does  not  imply  a  covenant  by  the  lessor  not  to  refuse  his 
consent  arbitrarily,  &c. ;  but  the  effect  of  such  a  refusal  is  to 
leave  the  lessee  at  liberty  to  assign  without  the  lessor's  consent (n). 
And  where  it  is.  clear  that  the  lessee  has  such  liberty,  notwith- 
standing the  withholding  of  consent,   he  can  obtain  specific 
performance  of  a  contract  for  assignment  (o). 

A  landlord  is  not  bound  to  give  any  reason  for  refusing  his 
licence.  But  if  he  does  give  a  reason,  and  chooses  to  say  "  I 
will  only  grant  a  licence  on  this  or  that  condition,"  which  condition 
is  an  unreasonable  one,  and  the  matter  then  comes  into  Court, 
the  Court  has  jurisdiction  to  make  a  declaratory  order  to  the 
effect  that  the  lessor  is  not  entitled  to  impose  the  condition,  and 
the  lessee  is  entitled  to  assign  without  any  further  consent  on  the 
part  of  the  lessor  (p). 

Where  it  is  provided  that  the  lessor's  consent  is  not  to  be 
withheld  arbitrarily  or  without  good  and  sufficient  reason,  it  is 


(/)  Where  the  licence  is  indorsed 
on  the  assignment,  it  may  be  in  the 
following  form : — 

I  do  hereby  consent  to  the  within- 
written  assignment. 

February,  19—.  E.  F. 

If  the  licence  is  not  indorsed  on  the 
assignment,  the  following  form  may 
he  used  (no  stamp  is  requisite) : — 

I  do  hereby  consent  to  the  assign- 
ment by  C.  I),  of  all  his  estate  in 
the  premises  demised  by  an  inden- 
ture of  lease,  dated  the  day  of 

— ~,  19—,  unto  P.  Q.  of  — ^,  his 
executors  and  administrators;  pro- 
vided that  this  consent  shall  not 
authorize  any  further  assignment  of 
the  premises  or  any  part  thereof,  or 
in  'any  way  affect  any  of  the  cove- 
nants, conditions,  or  provisions  of  the 


said  lease  except  as  hereby  expressed. 

February,  19—.  E.  F. 

Witness,  N.  O. 
As  to  the  production  of  the  licence, 
see  Walker  v.  Ballamie  (1605),  Cro. 
Jac.  102.  If  it  is  required  to  be  in 
writing,  a  parol  licence  is  insufficient : 
Bichardson  v.  EvariB  (1818),  3  Madd. 
218 

(m)   West  V.  Dohb  (1869),  L.  R.  4 
Q.  B.  634. 

(/i)  Treloar  v.  Bigge  (1874),  L.  E. 
9  Ex.  151 ;  //y(/ev.  Warden  (1877),  3 
Ex.  D.  72 ;  Sear  v.  Home  Property ,  cfcc, " 
Society  (1880)  16  Ch.D.  387 ;  Goodwin 
V.  Saturley  (1900),  16  T.  L.  R.  437. 

(o)   White  V.  I/ay  (1895),  72  L.  T. 
28 i  (a  case  of  underletting). 

(p)   Young     v.    Ashley      Gardens 
Pn^jerties,  [1903]  2  Ch.  112. 
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Duty  to 

obtain 

licence. 


enough  that  in  the  opinion  of  the  landlord  the  use  of  the  demised 
premises  proposed  by  the  intended  assignee  will  deteriorate  other 
property  of  his  (q).  It  seems  that  an  ''  arbitrary  "  refusal  is  the 
same  as  an  unfair  and  unreasonable  refusal  (r),  and  a  refusal 
''  upon  advice/'  though  the  grounds  of  the  refusal  be  not 
specified,  is  not  arbitrary  (r).  Where  a  heavy  rent  is  reserved  by 
the  lease,  strong  ground  should  be  shown  for  refusing  consent  to 
an  assignment  or  a  subletting  (a).  Where  the  consent  is  not  to 
be  refused  unreasonably  or  to  an  assignment  to  a  ''  person  of 
responsibility  or  respectability,"  a  corporation  which  cannot  fulfil 
the  objects  of  the  lease  is  not  within  these  last  words  (t).  The 
refusal  is  not  unreasonable  if  the  assignees  are  not  taking  the 
lease  for  the  purpose  for  which  it  was  granted  (t). 

Where  the  consent  is  not  to  be  arbitrarily  withheld,  the  lessee 
is  bound  to  ask  for  the  consent,  and  an  omission  to  do  so, 
through  forgetfulness,  is  not  a  matter  in  respect  of  which  the 
Court  can  grant  relief  against  a  consequent  forfeiture  (ti) ; 
even  though  the  withholding  of  the  consent  would  have  been 
improper  (x). 

A  covenant  by  the  lessor  that  he  will  not  unreasonably  or 
vexatiously  withhold  his  licence  to  assign  is  broken  by  his 
refusing  his  licence  to  assign  to  an  unobjectionable  person,  in 
order  thereby  to  obtain  a  surrender  of  the  lease  for  the  purpose 
of  rebuilding  (y),  or  in  order  to  obtain  possession  of  the  premises 
himself  (z). 

Upon  an  agreement  to  assign  a  lease  containing  a  covenant  not 
to  assign  without  the  licence  of  the  lessor,  it  is  the  duty  of  the 
vendor,  and  not  of  the  purchaser,  to  procure  the  lessor's  licence(fl); 
and  damages  may  be  recovered  against  the  vendor  if  he  does  not 
use  bis  best  endeavours  to  do  so  (6).  But  if  the  agreement  is 
expressly  made  subject  to  the  lessor's  approval,  it  is  enough  if 


(</)  Bridewell  Hospital  v.  Fawhner 
(1892),  8  T.  L.  E.  637. 

(r)  Trtlvur  v.  Bigye  (1874),  L.  R.  9 
Ex.  151. 

(«)  Shejypcird  v.  Hong  Kong  and 
Shanghai  Mg.  Corp.  (1872),  20  W.  R 
459. 

(<)  Harrison^  Ainslie  &  Co.  v.  Corp, 
of  BarrotV'iii-Furntaa  (1891),  63 
L.  T.  834. 

(m)  Barrow  v.  Isaacs,  [1891]  1 
Q.  B.  417. 

{x)  Eastern  Telegraph  Co,,  Lim,  v. 


Dent  (1898),  78  L.  T.  713;  afL,[1899] 
1  a  B.  835. 

{if)  Lehmann  v.  M^Arthxir  (1867). 
L.  R.  3  tq.  746. 

(z)  Bates  v.   Donaldson,  [1896]  i 

Q.  B.  241. 

(a)  Z/oydv.Cri>p€  (1813),  5  Taunt. 

249;  Ma^on  v.  Corder  (1816),  7  Taunt 
9.  As  to  specific  performance  where 
consent  not  obtained,  see  Leitch  v. 
Simpsmi  (1871),  Ir.  R.  5  Eq.  613. 

(b)  Day  V.  Hingltton,  [1899]  2  Ch. 
309. 
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the  lessee  does  all  he  can  to  get  the  approval,  although  the  lessor's 
condact  may  in  fact  be  unreasonable  and  vexatious  (c).  An 
assignee  or  undertenant  who  comes  in,  in  spite  of  a  covenant 
against  alienation,  is  none  the  less  subject  to  the  stipulations  in 
the  lease  (d). 

The  mere  fact  that  the  landlord  does  not  object  to  the 
assignee's  taking  possession  cannot,  irrespective  of  all  other 
circumstances,  be  held  sufiScient  to  imply  his  recognition  of  the 
assignee  (e) ;  and  a  lessor  who,  not  being  aware  of  the  lessee's 
covenant  against  assigning  without  consent,  sees  an  assignee 
spending  money  on  the  premises,  is  not  bound  to  assent  to 
the  assignment  (/).  A  lessor  who  is  not  at  first  aware  of  the 
alienation  can  forfeit,  if  such  be  his  remedy,  as  soon  as  he 
hears  of  it{d). 

Formerly  a  lessor  might,  unless  prohibited  by  the  form  of  the  Payment  for 
lease,  stipulate  for  payment  of  a  sum  of  money  as  the  condition  *°®°^®- 
of  his  consent  to  an  assignment  or  underlease,  and  if  the 
amount  was  not  exorbitant,  the  assignee  or  sublessee  could 
insist  on  specific  performance,  or,  in  the  alternative,  damages  (<r/). 
But  under  sect.  3  of  the  Conveyancing  Act,  1892  (/<),  no  fine 
or  sum  of  money  can  be  demanded  for  the  lessor's  consent, 
though  he  may  require  payment  of  a  reasonable  sum  in  respect 
of  any  legal  or  other  expense  incurred.  This  does  not  preclude 
the  demand  for  deposit  of  a  sum  of  money  by  way  of  security 
in  a  case  where  only  part  of  a  building  contract  has  been 
performed  (i). 

"Where  an  assignee  assigns  without  licence,  it  has  been  held  Damages  for 
that  the  measure  of  damages  in  an  action  for  breach  of  a  ^^®*^^' 
covenant  not  to  assign  is  the  sum  which  will,  as  far  as  money 
can,  put  the  lessor  in  the  same  position  as  if  he  still  had  the 
assignee's  liability  for  breaches  of  covenant  both  past  and  future, 
instead  of  the  liability  of  another  of  inferior  pecuniary  ability  (A:). 
Where  the  lessee  sublet  the  premises  for  the  purpose  of  a 
turpentine  distillery,  and  they  were  in  consequence  burnt  down, 

(c)  Lthmann  v.  M'Arihvr  (1868),  { f)  WiUmoit  v.  Barber  (]SHi)},  Id 
3  Ck  496.     As  to  the  effect  of  an      C.  1).  96. 

application  by  tlie  intending  assignee  [ij)  Hilton    v.    Tq>i)tr    (186»S),    18 

fora  new  leaee,  see  Winter  v.  Dumergiie  L.  T.  626. 

(1866),  14  W.  E.  699.  (h)  oo  &  56  Vict.  c.  13. 

(d)  Si/cock  V.  Farmer  (1882),  46  (/)  lie  Cosh's  Contract,  [1897]  1 
L.  T.  404.  Ch.  9. 

(«■)  Lord  Elphinstone  v.  Mmkland  (A)  Williams  v.  £urle  (1868),  L.  R. 

Ircn  Co,  (1886),  11  App.  Cas.  332.  3  Q.  B.  739. 
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Injunction. 


Effect  of 
licence. 


it  was  held  that  the  loss  was  the  natural  result  of  the  breach 
of  the  covenant  against  assignment,  and  was  recoverable  as 
damages  (Z). 

A  threatened  breach  of  a  covenant  not  to  assign  without  the 
lessor's  consent  may  be  restrained  by  injunction  (w). 

Formerly  it  was  held  that  a  licence  to  assign  did  avaj 
altogether  with  the  covenant  against  assignment,  so  that  there 
was  no  restriction  on  subsequent  alienation  (n) ;  but  now  the 
licence  extends  only  to  the  actual  assignment,  underlease,  or 
other  matter  thereby  specifically  authorised  to  be  doiie(o). 
Accordingly,  where  there  is  a  covenant  not  to  assign  without  the 
lessor's  consent,  it  applies  to  a  reassignment  by  an  assignee  to 
the  original  lessee  (m). 


Agreement  on 
sale. 

Statute  of 
Frauds  (p), 
8.  4. 


(2)  Contract  for.  Assignment. 

Any  contract  for  the  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  must  be  evidenced 
by  a  memorandum  in  writing;  otherwise  no  action  can  be 
brought  upon  it. 

This  enactment  applies  to  all  agreements  which  have  the  effect 
of  binding  the  lessee  to  assign  the  residue  of  his  term.  Thus  an 
agreement  by  A.,  the  tenant,  to  relinquish  possession,  and  to  let 
B.  be  tenant  for  the  residue  of  the  term,  is  an  agreement  for 
assignment,  and  must  be  in  writing  (q).  And  where  anything  is 
agreed  for  which  substantially  amounts  to  a  sale  or  parting  with 
an  interest  in  land,  the  contract  is  within  sect.  4  (r). 

A  parol  agreement  for  the  transfer  of  an  interest  in  land 
cannot  be  enforced  by  an  action  upon  the  agreement  against  the 
transferee  for  the  stipulated  consideration  for  the  transfer,  even 
though  the  transfer  may  have  been  effected,  so  that  nothing 
remains  to  be  done  but  the  payment  of  the  consideration ;  bat 


(/)  Lepla  V.  Bofjers,  [1893]  1  Q.  B. 
31. 

(w)  McEacharn  v.  ColtoUy  [1902] 
A.  C.  104,  107. 

(/i)  Dumpor's  Case  (1603),  4  Eep. 
119  b;  1  Sin.  L.  C.  lOth  ed.  31. 

(o)  22  &  23  Vict.  c.  35,  8. 1 ;  Eyton 
y.  Jones  (1870),  21  L.  T.  789.  As  to 
licence  to  one  of  several  co-lessees, 
see  sect  2.  But  a  consent  may  be 
given  to  a  particular  tenant  in  such 
terms  as  to  operate  as  a  licence  in 


favour  of  a  subsequent  assignee.  See 
Harman  v.  Ainslie,  [1903]  2  K.  B.at 
p.  244. 

(»)  29  Car.  2,  c.  3.  As  to  ^arol 
evidence  to  explain  the  subject- 
matter  of  the  agreement,  see  Hanej/ 
v.  Graham  (1869),  L.  R  5  0.  P.  9. 

(q)  Buttermere  y,  Hayes  (1839),  * 
M.  &  W.  456. 

Or)  See  Keily  v.  Webster  (1852),  12 
C.  B.  283 ;  Smart  y.  Harding  (1855), 
15  C.  B.  652. 
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if  the  transferee  has,  after  the  transfer,  admitted  the  amount 
to  be  due,  it  may  be  recovered  in  an  action  on  an  account 
stated  («). 

Formerly,  unless  there  was  an  express  stipulation  to  the  Bights  of 
contrary,  every  contract  for  the  sale  of  a  lease  contained  an  f^titi^' 
implied  undertaking,  available  at  law  as  well  as  in  equity,  to 
make  out  the  lessor's  title  to  demise  as  well  as  that  of  the  vendor 
to  the  lease  itself  (t).  But  upon  the  sale  of  an  agreement  for  a 
lease,  there  was  no  implied  contract  that  the  lessor  had  power  to 
grant  the  lease  (t/).  Now,  under  a  contract  to  assign  a  term  of 
years,  derived  out  of  a  freehold  or  leasehold  estate,  the  intended 
assign  is  not  entitled  to  call  for  the  title  to  the  freehold  (x) ;  and 
upon  a  contract  to  sell  and  assign  a  term  of  years  derived  out  of 
a  leasehold  interest  in  land,  the  intended  assign  cannot  call  for 
the  title  to  the  leasehold  reversion  (y). 

Upon  the  sale  of  a  lease,  whether  by  public  auction  (z)  or  by  Disclosure  by 
private  contract  (a),  the  vendor  must  disclose  all  that  is  necessary 
to  protect  himself,  and  it  is  not  the  duty  of  the  purchaser  to 
demand  inspection  of  the  lease  before  entering  into  the  contract. 
Hence,  where  upon  a  sale  by  auction  the  particulars  and  con- 
ditions contained  no  statement  as  to  the  covenants  in  the  lease 
(which  were  in  fact  onerous),  nor  any  notice  that  the  lease  might 
be  inspected,  it  was  held  that  the  purchaser  was  not  bound  to 
complete  (z).  And  a  similar  decision  was  given  where,  in  the 
case  of  a  contract  to  grant  and  take  an  assignment  of  a  lease 
containing  covenants  of  an  unusual  and  onerous  nature,  the 
intended  assignor  had  not,  before  the  contract  was  made,  either 
expressly  disclosed  the  covenants  to  the  intended  assignee,  or 
given  her  a  fair  opportunity  of  acquainting  herself  with  the  terms 
of  the  lease  containing  them  (b).  It  is  a  fatal  misdescription 
that  property  described  as  held  under  a  lease  is  in  fact  held  upon 
an  underlease,  notwithstanding  that  the  lease  to  be  sold  shows 


vendor. 


(a)  Cocking  v.  Ward  (1845),  1  C.  B, 
858. 

(0  Souier  v.  Brake  (1834),  5  B.  & 
Ad.  p.  1002 ;  FurvU  v.  jRaijer  (1821), 
9  Pnce,  488. 

(m)  Kintrea  v.  Perston  (1856),  1 
H.  &  N.  357. 

[x)  Vendor  and  Purchaser  Act, 
1874,  8.  2. 

(y)  Conveyancing:  Act,  1881 ,  s.  3  (1). 
And  see  Conveyancing  Act,  1882,  s.  4, 


excluding  preliminary  contracts  for 
a  lease  under  a  power  from  the  title 
to  the  lease. 

{z)  Re  White  and  Smithes  Coutracty 
[1896]  1  Ch.  637.  See,  too,  Midyley 
V.  Smith  (1893),  W.  N.  p.  120. 

(a)  Reeve  v.  Berridge  (1888),  20 
Q,  B.  D.  523. 

(h)  Mohpienx  v.  Hawtreyt  [1903] 
2  K  B.  487. 
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Failure  to 
make  title. 


by  its  terms  that  it  is  an  underlease,  and  that  under  the  agree- 
ment the  purchaser  is  to  be  deemed  to  buy  with  full  notice 
of  it  (c). 

If  at  the  date  for  completion  the  vendor  can  neither  himself 
assign,  nor  compel  an  assignment  from  any  other  person,  the 
purchaser  can  refuse  to  proceed.  He  is  not  bound  to  wait  and 
see  if  a  third  person,  who  has  the  power,  will  consent  to  join  in 
making  a  title  (^). 


Assignment. 


29  Car.  2, 
c.  3,  s.  3. 

Assignments 
to  be  in 
writing. 


8  &  9  Vict, 
c.  106,  8.  3. 

Assignments 
void  at  Law 
unless  made 
by  deed. 


(8)  Mode  of  making  Assigninent. 

The  actual  assignment  was  required  by  the  Statute  of  Fraads 
to  be  in  writing,  and  it  must  now  be  made  by  deed. 

The  third  section  of  the  Statute  of  Frauds  provided  that  no 
leases,  estates,  or  interests,  either  of  freehold  or  terms  of  years, 
or  any  uncertain  interest,  not  being  copyhold  or  customary 
interest,  of,  in,  to,  or  out  of  any  messuages,  manors,  lands, 
tenements,  or  hereditaments,  should  be  assigned,  unless  it  were 
by  deed  or  note  in  writing,  signed  by  the  party  so  assigning  or 
his  agent  thereunto  lawfully  authorized  by  writing,  or  by  act  and 
operation  of  law.  And  the  third  section  of  the  Beal  Property 
Act,  1845,  made  the  more  stringent  provision  that  an  assign- 
ment (e)   of  a  chattel  interest,    not    being  copyhold,    in  any 


(c)  Broom  v.  Phillips  (1896),  74 
L.  T.  459.  See  Darlington  v.  Hamil- 
ton (1854),  Kay,  550. 

(d)  Forrer  v.  Nash  (1865),  35  Beav. 
167;  Warren  v.  Moore  (1898),  42 
Sol.  Joum.  699. 

(e)  For  the  stamp  duty  on  an 
assignment  of  a  lease  upon  a  sale,  see 
supray  p.  176,  note  (A).  As  to  stamp- 
ing tlie  agreement  for  assignment 
where  the  interest  sold  is  equitable, 
t^ee  sect.  59  of  the  Stamp  Act,  1891 
(54  &  bb  Vict.  c.  39)  ;  as  to  sale  of  a 
lease  and  goodwill,  see  Wtst  London 
Syndicate  v.  Comvi.  of  Inland  Becenue, 
[1898]  2  a.  B.  507.  The  capitalized 
value  of  the  rent  is  not  to  be  treated 
as  part  of  the  consideration  by  virtue 
of  sect.  57  of  the  Act  of  1891 :  Swayne 
V.  Comm.  of  Inland  lleveuue,  [1899] 
1  a  B.  335,  344 ;  affii-med,  [1900] 
1  Q.  B.  172  (payment  of  rent  by 
assignee  not  part  of  consideration  for 
assignment  for  duty  purposes.)  The 
duty  on  an  assignment  by  way  of 


security  is  (Stamp  Act,  1 891 ,  Sched.  L), 
as  follows : — 

**(1)  Being  the  only  or   £  s.  •'. 
principal  or  primary  secu- 
rity ( other  than  an  equitable 
mortgage)  for  the  payment 
or  repayment  of  money — 

Not  exceeding  10/.         .003 

Exceeding — 

-  ■  0 

50/.  0 
100/.  0 
150/,  0 
200/.  0 
250/.  0 
300/.  0 


1 0/.  and  not  exceeding  25/. 


i> 


»» 


j» 


»» 


»» 


>» 


25/. 

50/. 
100/. 
150/. 
200/. 
250/. 
300/. 

For  every  100/.,  and  also 
for  any  fractional  part  of 
100/.,  of  the  amount  secured  0 

(2)  Being  a  collateral,  or 
auxiliary,  or  additional,  or 
substituted  security  (other 
than  an  equitable  mort- 
gage), or  by  way  of  further 


0 

1 
2 

3 

0 

6 


S 
3 
6 
9 
0 
J 


2    ti 
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tenements  or  hereditaments  should  be  void  at  law  (/)  unless 
made  by  deed.  This  requirement  extends  to  the  assignment  of 
a  tenancy  from  year  to  year  (g). 

In  order  to  pass  the  legal  estate  in  leasehold  property  on  an  Passing  the 
assignment  of  it^  there  must  appear  upon  the  face  of  the  instru-  onassign- 
ment  an  intention  on  the  part  of  the  assignor  to  part  with  and  '"®^*- 
deliver  up  the  possession,  so  that  the  assignee  may  come  in 
before  the  determination  of  the  term  (h). 

By  the  Law  of  Property  Amendment  Act,  1859 — which  antici-  22  &.  23 
pated   for  leaseholds  the  provision  of  sect.  50  of  the  Convey-  g.  21! 
ancing  Act,  1881,  with  respect  to  freeholds — any  person  has  Assignor 
power  to  assign  personal  property,  at  the  date  of  the  Act  by  dir^?^  to 
law  assignable,  including  chattels  real,  directly  to  himself  and  bimseif  and 
another  person  or  other  persons  or  corporation,   by  the  like  person. 
means  as  he  might  assign  the  same  to  another. 

If  the  land  is  situated  in  Middlesex,  and  is  outside  the  City  of  Registration 
London,  the  assignment  must  be  registered  under  the  Middlesex  Registry 
Registry  Act,  1708  (i) ;  except  in  the  case  of  a  lease  at  a  rack-  '^°^®- 
rent,  or  a  lease  not  exceeding  twenty-one  years,  where  the  actual 
possession  and  occupation  go  along  with  the  lease  (j).    If  the 
land  is  situated  in  Yorkshire,  the  assignment  must  be  registered 
under  the  Yorkshire  Registries  Acts,  1884  (k)  and  1885  (Z) ;  but 
this  requirement  does  not  extend  to  any  lease  not  exceeding 
twenty-one    years,   or  any   assignment   thereof  where   accom- 
panied by  actual  possession  from  the  making  of  such  lease  or 
assignment  (w),  or  to  Crown  lands  (n). 

The  Middlesex  Registry  Act  does  not  apply  to  an  equitable 
mortgage   created  by  deposit  of  deeds  unaccompanied  by  any 


assurance  for  the  above-  £  a,  d. 
mentioned  purpose  where 
the  principal  or  primary 
security  is  dulj'  stamped — 
For  every  lOOZ.,  and  also 
for  any  fractional  part  of 
100/.,  of  the  amount  secured  0    0    6 

(3)  Being  an  equitable 
mortgage — 

For  every  lOOZ.,  and  any 
fractional  part  of  100/.,  of 
the  amount  secured  .0     1     0 '' 

(/)  But  apparently  an  assignment 
under  hand  only  would  operate  as 
an  agreement  to  assign ;  c/.  cases 
cited  supra,  p.  125,  note  (x). 

{g)  Bottituj  V.  Martin  '1808),  1 
Camp.  317.     A  covenant  to  employ 


a  particular  person  to  draw  assigfn- 
ments  and  underleases  does  not  extend 
to  the  assi^ment  of  an  uDderlease  : 
CoUett  V.  Toum/  (1885),  33  W.  E.  543. 

{h)  EeBeacJiey,  [1904]  1  Ch.  67,  at 
pp.  73,  75. 

(0  7  Anne,  c.  20.  See  the  Land 
Repristrj'  (Middlesex  Deeds)  Act, 
1891,  Schod.  I.,  and  Rules  of  1892; 
and  Heg,  v.  Iie</utrar  of  Middleseo' 
(1850),  15  Q.  B.'976. 

(/)  Sect.  18.  See  Dart,  Vend,  and 
Purch.  6th  ed.  769. 

(Jc)  47  &  48  Vict.  c.  54. 

(/)  48  &  49  Vict.  c.  26. 

(m)  Sect.  28  of  Act  of  1884. 

{h)  Sect.  30. 
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memorandum  (o) ;  but  it  is  otherwise  under  the  present  Yorkshire 
Act,  and,  for  the  mortgagee  to  obtain  priority,  he  must  register 
an  instrument  of  charge  (p).  A  further  charge  in  favour  of  a 
first  mortgagee  requires  to  be  registered  (9). 

Under  the  Middlesex  Begistry  Act,  as  formerly  under  the  old 
Yorkshire  Acts,  registration  is  an  absolute  test  of  priority  at 
law  (r),  but  not  in  equity ;  and  in  equity  a  person  taking  under 
a  registered  assurance  does  not  obtain  priority  over  an  unregis- 
tered assurance  of  which  he  had  notice  («).  But  under  the 
present  Yorkshire  Acts  registration  is  the  sole  test  of  priori^, 
save  in  cases  of  actual  fraud  (t). 

A  memorandum  of  agreement  for  the  sale  of  land  is  not  an 
'*  assurance"  capable  of  registration  under  the  Yorkshire  Acts  (m). 
If  the  lease  is  for  a  life  or  lives,  or  is  determinable  on  a  life 
iSmd^Transfer  ^^  lives,  or  for  a  term  of  years,  of  which  more  than  twenty-one 
Acts.  years  are  unexpired,  the  assignee  can  register  his  title  at  the 

Land  Begistry  Office  as  possessory,  qualified,  good  leasehold,  or 
absolute,  under  the  Land  Transfer  Acts,  1875  and  1897  (x);  and, 
in  a  district  where  registration  becomes  compulsory,  the  purchaser 
of  a  lease  or  underlease  having  at  least  forty  years  to  run,  or 
two  lives  yet  to  fall  in,  will  not  obtain  the  legal  estate  in  the 
term  unless  he  registers  his  title  (y).  If  the  leasehold  land  is 
already  on  the  register,  the  assignment  must  be  registered. 

(4)  Rights  and  Liabilities  of  Assignee. 

A  person  who  has  accepted  a  valid  assignment  (2)  from  the 
lessee,  although  he  has  not  taken  possession  of  the  premises  (a), 

Acts,  nothing  in  that  rule  is  to  pre- 
vent the  leg^  estate  from  passing  to 
the  trustees,  provided  the  tenant  for 
life,  or  person  having  the  powers  of 
a  tenant  for  life,  be  registered  as 
proprietor  of  the  land  comprised  in 
the  assignment  within  one  calendar 
month  from  the  date  thereof,  or 
within  such  further  time  as  the 
registrar  shall  allow. 

(z)   Though     no     assignment    is 
actually  proved,  possession  and  pay- 
ment of  rent  under  the.  lease  show  1 
sufficientprivity  to  make  the  occupier  f 
liable  as  assignee  for  a  forfeiture :  Doe  J 
V.  Dumford  (1832),  2  Cr.  &  J.  667.      1 

(a)  Williams  v.  Bc^nquet  (18I9J,  1  \\ 
Br.   &  B.   238;    Burton  v.  Bar^y 
(1831),  7  Bing.  745,  701 ;  PiUcin^on 
v.  Shaller  (1700),  2  Vem.  374. 


1.  As  against 
the  lessor. 


(0)  Sumpter  v.  Cooper  (1831),  2  B. 
&  Ad.  223. 

{p)  Battiaon  v.  Hohson,  [1896]  2 
Ch.  403. 

{q)  Credland  v.  Potter  (1874),  L.  E. 
10  Ch.  8. 

(r)  2)06  V.  ^?/«oi>(1821),  5  B.  &  A.  142. 

is)  Le  Neve  v.  Le  Neve  (1748\  3 
Atk.  646,  651. 

(0  See  Battison  v.  Eohson,  [1896]  2 
Ch.  403. 

(u)  Bodger  v.  ffarrisoUy  [1893]  1 
Q.  B.  161. 

{x)  See  evpra^  p.  186.  Act  of  1875, 
s.  11,  13. 

(y)  Land  Transfer  Bules,  1903, 
rr.  68 — 70.  It  is,  however,  pro- 
vided by  r.  69  that,  when  the  assignees 
on  sale  are  the  trustees  of  a  settlement 
for  the  purposes  of  the  Settled  Land 
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becomes  liable  for  rent  subsequently  accruing  (i^),  and  for 
breaches,  committed  subsequently  to  the  assignment  (o),  of  such 
of  the  lessee's  covenants  as  run  with  the  land.  On  the  other 
hand,  he  is  entitled  to  sue  the  lessor  for  breaches,  committed 
subsequently  to  the  assignment  (d),  of  such  of  the  lessor's  cove- 
nants as  run  with  the  land.  A  bequest  of  leasehold  property 
"to  the  lessees  or  holders  of  the  present  leases  "  has  been  held 
to  include  the  assignees  of  the  original  lessees  (e). 

The  assignee  of  part  of  the  demised  premises  is  liable  to  an  Assignee  of 
action  on  every  covenant  running  with  the  land  and  affecting  premTses. 
SQch  part  (/).  He  is  not  chargeable  as  assignee  of  the  land  for 
the  entire  lentig),  but  after  an  assignment  by  the  lessee  of  his 
interest  in  part  of  the  demised  land,  the  lessor  may  distrain 
upon  that  part  for  the  rent. which  has  accrued  due  for  the  whole  (g). 
It  seems  that  an  assignee  of  an  undivided  moiety  of  the  land 
comprised  in  the  lease  is  chargeable  with  half  the  rent  (/(),  or 
may  be  sued  alone  in  respect  of  the  covenants  in  the  lease  until 
he  shows  who  are  liable  jointly  with  him  (t).  And  where  a  joint 
and  several  covenant  is  originally  entered  into  by  joint  lessees, 
an  assignee  of  any  of  the  lessees  is  subject  to  the  entire 
liability  (/c). 

For  a  covenant  to  run  with  the  land  so  as  to  bind  the  assignee  At  law  actual 
of  the  lease  at  law,  it  is  necessary  that  there  shall  have  been  an  J;^^!^^^£or 
assignment  of  the  whole  term  either  actually  (I)  or  by  estoppel  {m).  covenants  to 
Hence   an    equitable   interest  in    the   term   does    not  impose  ""^ 
liability  (n),  and  consequently  an  equitable  mortgagee  by  deposit 
of  a  lease,  although  he  has  entered  into  possession  and  has  paid 
rent,  is  not  liable  to  the  lessor  upon  the  covenants,  there  being 
no  privity  between   them   until  a  privity  of  estate  has  been 


(h)  As  to  apportionment  of  rent, 
eee  eujtra^  p.  240. 

(c)  OreacoU  v.  Green  (1701),  1  Salt. 
199 ;  St,  Saviour* 8 1  Southwark  v. 
Smith  (1762),  3  Burr.  1271 ;  1 W.  Bl. 
351 .  See  Hawkins  v.  Sherman  (1828), 
3  C.  &  P.  459. 

(d)  Lewes  v.  Bidge  (1601),  Ci'O. 
Eliz.  863. 

(0  King  v.  Bymill  (1898),  78  L.  T. 
696. 

(/)  Judgment  of  Tindal,  C.J.,  in 
WoUaston  v.  Hakewill  (1841),  3  M.  & 
Gr.  p.  322 ;  Com.  Dig.  tit.  Covenant 
(C.)  3;  Cvngham  v.  King  (1631),  Cro. 
Car.    221;     Stevenson    v.    Lombard 


(1802),  2  East,  p.  680. 

{g)  Curtis  v.  Spitty  (1835),  1  Bing. 
N.  C.  p.  760. 

(h)  Gamon  v.  Vernon  (1679),  2  Lev. 
231. 

(0  Merceron  v.  Dowson  (1826),  5 
B.  &  C.  479. 

(k)  Norval  v.  Pascoe  (1865),  34 
L.  J.  Ch.  82. 

il)  See  West  v.  Dohh  (1869),  L.  E. 
4  Q.  B.  634. 

(w)  Williams  v.  Heales  (1874), 
L.  E.  9  C.  P.  177. 

(w)  See  Mayor  of  Carlisle  v.  Blam ire 
(1807),  8  East,  487. 
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created  by  a  legal  assignment  (o) ;  and  the  equitable  mortgagee 
is  not  compellable  in  equity  at  the  suit  of  the  lessor  to  take  a 
legal  assignment  (o).  This  result  is  not  altered  by  the  Judicatare 
Acts,  since  the  distinction  between  legal  and  equitable  estates  is 
still  in  force  (p).  An  agreement  to  take  an  assignment  of  a  lease, 
followed  by  possession  on  the  part  of  the  equitable  assignee, 
does  not  entitle  the  lessor  to  sue  him  on  the  covenants  in  the 
lease  (q).  But  a  lessee  who  has  executed  a  declaration  of  trast 
is  entitled  to  be  indemnified  by  the  equitable  assignee  (r).  An 
occupier  who  gains  a  title  against  the  lessee  under  the  Stafcate 
of  Limitations  does  not  take  by  assignment,  and  is  not  liable  on 
the  covenants  {a). 

Upon  a  legal  assignment  being  effected,  the  assignee  bscomes 
liable,  although  he  takes  only  as  mortgagee  (t)  or  trustee  («), 
and  has  not  entered  into  possession  (x) ;  and  in  the  latter  case 
the  beneficiary  cannot  be  made  liable  (y).  But  equity  will  not 
interfere  to  compel  a  mortgagee  by  assignment  to  perform  a 
positive  covenant,  as  a  covenant  to  repair  (z). 

A  general  assignment  of  personal  estate  in  a  creditors'  deed 
will  pass  leaseholds  to  the  assignee,  without  specific  mention, 
so  as  to  render  him  liable  on  the  covenants  (a),  notwithstanding 
power  is  reserved  to  exclude  leaseholds  (b) — at  any  rate  until,  in 
pursuance  of  the  power,  they  are  actually  excluded  (6) ;  unless 
the  specific  words  used  point  to  chattels  only,  in  which  case, 


(o)  Moore  v.  Greg  (1848),  2  Ph. 
717 ;  Moores  v.  Choat  (1839),  8  Sim. 
508  ;  Rfthimon  v.  Rosher  (1841),  1  Y. 
&  C.  C.  C.  7  ;  overruling  Lucas  v. 
CowMT/brrf  (1790),  1  Ves.  jun.  235;  3 
Bro.  C.  C.  166 ;  8  Sim.  499. 

(p)  See  Joseph  v.  Lyons  (1884),  15 
a  B.  D.  280. 

{q)  Cox  V.  Bishop  (1857),  8  De  G. 
M.  &  G.  815;  overruling  Close  v. 
Wilherforce  ( 1838),  I  Beav.  112.  The 
law  as  thus  settled  is  not  altered  by 
the  doctrine  of  Walsh  v.  Lonsdale  (21 
Ch.  D.  9;  supra  ^  p.  81).  See  Friary 
Holroifd  and  Healey^s  Breweries  v. 
Singleton,  [1899]  1  Ch.  86;  reversed 
on  the  facts,  [1899]  2  Ch.  261 ;  and 
cf.  Ramage  v.  Womack  (liability  of 
cestui  que  trust  for  breach  of  covenant 
entered  into  bv  her  trustee,  the 
lessee),  [1900]  TQ.  B.  116. 

(r)  Close  V.   Wilherfc/rce   (1838),  1 


Beav.  112 ;  Willson  v.  Leonard  (1840), 
3  Beav.  373 ;  as  explained  in  Ncka 
V.  Fish  (1857),  3  Drew.  735. 

(«)  Tichhome  v.  Weir  (1892),  67 
L.  T.  735. 

(0  Haig  V.  Homan  (1830),  4  Ki. 
N.  S.  380;  SUme  v.  Evans  (1797), 
Peake,  Add.  Cas.  94. 

(u)  Qretton  v.  Digghs  (1813),  4 
Taunt.  766. 

{x)  Williams  v.  Bosanqud  (1819),  1 
Br.  &  B.  238. 

(y)  Nohes  v.  Fish  (1857).  3  Drew. 
735 

(z)  SparhesY. Smith {\mi),2\mL 

275. 

(a)  White  v.  Hunt  (1870),  L.  K.  6 
Ex.  32 ;  Ringer  v.  Cann  (1838),  5 
M.  &  W.  343. 

(ft)  Dehenham  ▼.  Dighy  (187S;,  28 
L.  T.  170. 
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according  to  the  rule  of  ejusdem  generis,  general  words  will  not 
pass  leaseholds  (c). 

The  doctrine  of  covenants  running  with  the  land  applies  only  Lease  not  by 
to  leases  created  by  deeds  (d),  A  mere  assignment  of  a  parol  ^  ' 
tenancy  does  not  pass  to  the  assignee  the  right  to  enforce,  or 
the  liability  for,  collateral  stipulations  (e).  For  this  purpose  the 
landlord  must  consent  to  the  substitution  of  the  assignee  in 
the  place  of  the  original  tenant,  so  as  to  create  a  new  contract 
between  them  upon  the  terms  of  the  previous  tenancy  (/). 


COVENANTS   RUNNING  WITH   THE   LAND. 

In  general  the  burden  of  a  covenant  affecting  land,  but  not  Where  cove- 
amounting  to  a  grant  of  an  easement,  a  rent-charge,  or  any  estate  ^^and 
or  interest  in  the  land,  does  not  run  with  the  land  at  law  so  as 
to  be  binding  upon  successive  holders  (g),  though  such  covenants, 
so  far  as  they  are  restrictive  (A),  bind  holders  who  take  with  notice 
of  them(i).  But  in  this  respect  the  relation  of  landlord  and 
tenant  is  exceptional  {k),  and  the  burden  of  covenants,  both 
restrictive  and  positive,  entered  into  by  a  lessee,  may  run  with 
the  land  at  law.  The  benefit,  also,  of  such  covenants  may  run 
with  the  land  in  favour  of  assignees  of  the  term. 

Covenants  must,   in  order  to  run  with  the  land,  have  the  Thecharac- 
following  characteristics,  viz. :    (i)  they  must  be  made  with   a  ^h'*°*^^ 
covenantee  who  has  an  interest  in  the  land  to  which  they  refer,  nants. 
and  (ii)  they  must  touch  or  concern  the  land.     But  a  covenant 
may  have  those  two  characteristics,  and  yet  not  run  with  the 
land :  it  is  in  each  case  a  question  of  intention,  to  be  determined 
by  the  Court  on  the  construction  of  the  particular  document,  and 
with  due  regard  to  the  nature  of  the  covenant  and  the  surround- 
ing circumstances ;  the  Court  drawing  from  the  circumstances 
the  inference  that  the  parties  intended,  or,  in  other  words,  hold- 
ing on  the  true  construction  of  the  document  that  they  contracted. 


cove- 


(c)  Harrison  v.  Blackburn  (1864), 
17  C.  B.  N.  S.  678. 

{d)  Standeny.  Christmas  (1847),  10 
Q.  B.  135. 

(e)  See  judgment  of  Lush,  J.,  in 
Elliott  V.  Johnson  (1866),  L.  E.  2 
Q.  B.  p.  127. 

(/)  Buckworth  v.  Simpson  (1835), 
1  0.  M.  &  R.  834.  See  21  Solicitors' 
Journal,  256. 

ig)  Austerberry  v.  Corp,  of  Oldham 

L.T. 


(1885),  29  Ch.  D.  750,  781. 

(A)  Austerberry  v.  Corp. of  Oldham, 
supra;  Hayivood  v.  Brunaivick  Build- 
ing Society  (1881),  8  Q.  B.  D.  403; 
L.  <k  S.  W,  By.  Go.  v.  Oomm  (1882), 
20  Ch.  D.  562. 

(i)  Talk  V.  Moxhay  (1848),  2  Ph. 
774. 

(Jc)  See  judgment  of  Lindley,  L.J,, 
in  Austerberry  v.  Corp.  of  Oldham, 
supra,  at  p.  781. 
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Where 
"  assigiiB ' 
not  men- 
tioned. 


are 


that  the  covenant  should,  or  should  not,  run  with  the  land.  And 
there  is,  it  is  conceived,  no  difference  between  law  and  equity,  in 
construing  a  covenant  with  a  view  of  seeing  whether  it  does  or 
does  not  run  with  the  land.  The  same  words  in  the  same  docn- 
ment  must  necessarily  bear  the  same  meaning  in  every  Court. 

When  it  is  said  that  a  covenant  runs  with  land,  the  expression 
means  that  the  covenant  is  annexed  to  the  land,  and  passes  with 
it  in  much  the  same  way  as  title-deeds,  which  have  been  quaintly 
called  (Go.  Litt.  6  a)  the  sinews  of  the  land  (/)• 

Where  a  question  arises  as  to  whether  the  benefit  or  the  harden 
of  a  covenant  passes  with  land,  alike  at  law  and  in  equity  the 
first  point  to  be  determined  is  whether  the  covenant  in  itt 
inception  binds  the  land.  If  it  does,  it  is  capable  of  passing  with 
the  land  to  subsequent  assignees ;  if  it  does  not,  it  is  incapable 
of  passing  by  mere  assignment  of  the  land  (m).  It  must  bind  the 
land  from  its  inception,  because  otherwise  it  would  be  an  execn- 
tory  interest  in  land  arising  in  futuro,  and  therefore  obnoxioos 
to  the  rules  against  perpetuity. 

Perpetuity  has  no  application  to  covenants  which  run  with 
the  land,  because  they  are  so  annexed  to  the  land  as  to  create 
something  in  the  nature  of  an  interest  in  the  land  (n). 

Further,  when  the  benefit  of  a  covenant  has  once  been  clearly 
annexed  to  a  piece  of  land,  it  passes  by  assignment  of  that  land, 
and  may  be  said  to  run  with  it,  in  contemplation  as  well  of  equity 
as  of  law,  without  proof  of  special  bargain  or  representation 
on  the  assignment.  In  such  a  case  it  runs,  not  because  the 
conscience  of  either  party  is  affected,  but  because  the  assignee 
has  acquired  something  which  was  annexed  to,  or  inhered  in,  the 
land  assigned  (o). 

Accordingly,  in  some  cases  the  burden  and  benefit  of  cove- 
nants pass  with  the  land  to  the  assignee,  although  "assigns" 
are  not  mentioned  in  the  covenants. 

Where  a  covenant  in  a  demise  of  corporeal  or  incorporeal  ip) 
hereditaments  relates  to  a  thing  in  esse,  parcel  of  the  demise, 
the  thing  to  be  done  by  force  of  the  covenant  is  quodammodo 
annexed  and  appurtenant  to  the  thing  demised,  and  shall  go  with 


(l)  See  per  Farwell,  J.,  in  Jicpgers 
V.  HoBtgood,  [1900]  2  Ch.  388,  at 
pp.  395—397. 

(w)  Rogers  v.  Hosegood,  aiijira,  at 
pp.  405,  406. 

(«)  Muller  V.    Trafford,   [1901]  1 


Ch.  54,  at  p.  61. 

(o)  Jiogere  v.  Hosegood,  [1900]  2 
Ch.  at  p.  407. 

(p)  Hooper  v.  Clark  (1867J,  L.  R 
2  Q.  B.  200;  Atartyn  v.  WiHuifU 
(1857),  1  H.  &  N.  817. 
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the  land  and  bind  the  assignee,  although  he  be  not  bound  by 
express  words  (q).  Of  this  kind  are  the  following  covenants  : — 
Covenant  by  lessee  to  repair  houses  already  built  (r) ;  to  leave 
houses  already  built  in  repair  («) ;  to  repair  and  renew  tenant's 
fixtures  and  machinery  fixed  to  the  premises  (t) ;  to  pay  rent^w) 
or  to  render  services  in  the  nature  of  rent  (x) ;  to  allow  deduc- 
tions out  of  Tent(y) ;  not  to  plough  more  than  a  certain  quantity 
of  land  (z) ;  to  manure  the  land  (a) ;  to  reside  upon  the  demised 
premises  during  the  demise  (h) ;  to  use  a  house  as  a  private 
dwelling-house  only(c);  to  insure  against  fire  premises  in 
London  situate  within  the  limits  mentioned  in  stat.  14  Geo.  8, 
c.  78  (d)  ;  in  a  mining  lease,  to  pay  compensation  for  damage 
done  to  the  surface  (e) ;  covenants  by  lessor  for  quiet  enjoy- 
ment (/) ;  and  for  further  assurance  (g) ;  to  supply  the  houses 
demised  with  water  (h)  ;  and,  in  a  lease  of  a  public-houBe,  a 
covenant  by  the  lessee  to  buy  liquor  from  the  lessor  (i),  or  from 
the  landlords  and  their  successors  in  business  (A),  and  to  conduct 
the  house  properly  (/). 


(q)  Sj^ncer^s  Case  (1583),  5  Bep. 
16  a;  1  Sm.  L.  C.  lltii  ed.  do. 

(r)  Dean  and  Chapter  of  Whidsor^s 
Case  (1601),  5  Eep.  24;  Wakefield  v. 
Broum  (1846),  9  Q.  B.  209,  223. 

(<)  Matures  v.  Westwmd  (1598), 
Cro.  Eliz.  599 ;  Marty n  v.  Chie(\So2), 
18Q.  B.  661. 

(0  Williams  v.  Earle  (1868),  L.  R. 
3  Q.  B.  739 ;  though  not  similar 
covenants  as  to  movable  chattels  on 
the  premises  at  the  time  of  the 
demise:  S.  C. 

{ti)  Steveiisofi  v.  Lamhard  (1802), 
2  East,  575,  580;  Parker  v.  Webb 
(ctVc.  1700),  3  Salk.  5 ;  Williams  v. 
Bosanqvet  (1819),  1  Br.  &  B.  238. 

(r)  Vyi-yan  v.  Arthur  (\S2S),  1 
B.  &  C.  410;  see  2  My.  &  K.  541. 

(y)  Bay  lye  v.  Hughes  (1629),  Cro. 
Car.  137. 

(z)  Cockson  V.  Cock  (1607),  Cro.  Jac. 
125. 

(a)  »Sa/c  V.  Kitchingham  (1714),  10 
Mod.  158. 

[h)  Tatem  v.  Chaplin  (1793),  2 
H.  Bl.  133. 

(c)  Wilhnson  v.  Jiogers  (1864),  2 
Be  G.  J.  &  S.  62.  Cf,  Lord  Howard 
de  Walden  v.  J?arfeer(i903),19  T.L.R. 
183.  where  a  lessee's  covenant  not  to 
do  or  suffer  anything  which  should 


be  a  nuisance  was  held  to  run  with 
the  land,  and  to  have  been  broken  by 
the  demised  house  being  used  for 
immoral  purposes. 

(e/)   Venwn  v,  Sinith  (1821),  5  B.  & 

A.  1 ;  on  the  ground  tnat  the  lessor 
can  require  the  insurance  money  to 
be  spent  in  rebuilding.  And  so  also, 
perhaps,  as  to  premises  not  in  London ; 
see  sujrra,  p.  382,  note  (m). 

(e)  Norval  v.  Pasa^e  (1864),  34 
L.  J.  Ch.  82. 

(/)  Noke  V.  Awiler  (1695),  Cro. 
Eliz.  373,  436;  Campbell  v.  Leivis 
(1820),  3  B.  &  A.  392.  See  Cole's 
Case  (1692),  1  Salk.  196. 

(y)  Middlenutre  v.  Ooodale  (1639), 
Cro.  Car.  503. 

(h)  Jourdain   v.    Wilson  (1821),  4 

B.  &  A.  266 ;  2  Piatt  on  Leases,  402. 
(0  Clegg  v.  Hands  (1890),  44  Ch.  D. 

503.  Such  a  covenant  may  materially 
enhance  the  value  of  the  lessor's 
interest  in  the  land.  See  Re  Chandler'' s 
Wiltshire  Brewing  Co,  and  London 
County  Councily  [1903]  1  K.  B.  at 
p.  573. 

(/c)  Manchester  Brewery  Co.  v. 
Co(yinbs,  [1901]  2  Ch.  608. 

(/)  Fleetwood  v.  Hull  (1889),  23 
Q.  B.  D.  35 ;  White  v.  Southend  Hotel 
Co.,  [1897]  1  Ch.  767. 

F  F    2 
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Where 

*'  assigns  "  are 

mentioned, 


Further,  a  covenant  by  a  lessor  for  renewal  runs  with  the  land, 
and  binds  the  grantee  of  the  reversion  (m). 

Where  in  a  lease  containing  a  covenant  by  the  lessee  of  a 
public-house  to  take  liquor  from  the  lessor,  his  successors  and 
assigns,  there  is  a  proviso  for  reduction  of  rent  so  long  as  the 
covenant  is  observed,  and  the  reversion  and  the  business  devolve 
upon  different  persons,  the  lessee,  since  he  continues  bound  by 
the  covenant,  is  entitled  to  the  benefit  of  the  proviso,  so  long  as 
he  purchases  liquor  from  the  successors  in  the  business  {n). 

Where  a  covenant  relates  to  a  thing  not  in  esse  at  the  time  of 
the  demise,  yet  if  it  directly  touches  or  concerns  the  thing 
demised  (o),  and  the  ward  assigns  is  tised  in  the  covenant,  the 
assignee  will  be  bound  by,  or  may  take  advantage  of  it  (p).  The 
following  covenants  belong  to  this  class : — Covenant  to  build  a 
wall  (q),  or  a  house  (r),  on  the  demised  premises ;  in  a  mining 
lease,  to  build  a  smelting  mill  on  waste  land  not  demised,  since 
it  tends  to  the  maintenance  of  the  thing  demised  (s) ;  to  convey 
upon  a  railway,  for  making  which  land  is  demised,  all  coal  got 
in  a  certain  colliery  (t) ;  in  a  demise  of  the  right  to  kill  game, 
to  leave  the  land  at  the  end  of  the  term  as  well  stocked  with 
game  as  at  the  time  of  the  demise  (u) ;  not  to  assign  without 
the  consent  in  writing  of  the  lessor  (x) ;   to  deliver  up  at  the 


(m)  Itoe  V.  Hayley  (1810),  12  East, 
at  p.  469 ;  11  R.  E.  at  p.  457 ;  Muller 
V.  Trafford,  [1901]  1  Ch.  at  pp.  57, 
60. 

(m)  White  V.  Southend  Hotel  Co,, 
supra. 

(o)  Spencer* 8  Case  (1583),  5  Eep. 
16  a;  Thomas  v.  Hayirard  (1869), 
L.  R.  4  Ex.  31 1 ;  Mat/or  of  Conghton 
y,  Pa«i>o/i  (1808).  10*East,atp.  135; 
Doughty  V.  Bowman  (1848),  11  Q,  B. 
444,  454.  Though  in  Minahull  v. 
Dalies  (1858),  2  H.  &  N.  793,  the 
distinction  was  (]^uestioned,  and  a 
covenant  to  repair  new  buildings, 
if  erected,  was  held  to  bind  assigns 
of  the  lessee  though  not  mentioned. 
For  a  discussion  of  this  case,  see 
1  Sm.  L.  C.  11th  ed.  pp.  70—72. 

{p)  Cf,  Re  Faivcett  v.  Holmes 
(1889),  42  Ch.  D.  150,  where  a 
purchaser  had,  in  his  convej'ance, 
covenanted  for  himself,  his  heirs,  &c., 
and  assigns  with  the  vendors,  that 
he  and  his  heirs,  &c.,  and  assigns 
would  do  certain  acts  in  i*espect  of 


the  purchased  land,  and  also  that  he. 
upon  erecting  any  building  on  the 
land,  would  erect  only  buOdings  of 
a  certain  kind ;  and  it  was  held  that 
the  alteration  of  wording  showed  a 
difference  of  intention,  and  that  the 
last-mentioned  covenant  was  a  per- 
sonal one  only,  and  not  bindingupon 
an  assign  of  tlie  purchaser's  devisees. 

(r/)  Spencer^s  Case,  sujira. 

(r)  Doughty  v.  Bowman  (1848),  11 
a  B.  444. 

(«)  Sampson  v.  Easterby  (1829).  9 
B.  &  C.  505,  516 ;  6  Bing.  614.  See 
Bally  V.   Wells  (1769),  3  Wils.  25. 

{t)  Hemingivay  v.  Ferj4ande8  {1842}, 
13  Sim.  228. 

(m)  Hooper  v.  Clark  (1867),  L.  B.  2 
Q.  B.  200. 

(x)  Williams  v.  Earle  (1868)  L.  B- 
3  Q.  B.  739,  as  explained  bv  Black- 
burn, J.,  in  West  v.  Dobb  (i 869),  38 
L.  J.  a  B.  at  p.  291 ;  McEacharn  v. 
Colton,  [1901]  A.  C.  at  p.  106.  See 
Doe  V.  Smith  (1814),  5  Taunt  795. 
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end  of  the  term  at  a  valuation   fruit  trees  and  bushes  then 
growing  iy). 
If  the  thing  to  be  done  under  the  covenant  be  merely  collateral  Coyenants 

.,,1.  •     W  •I'l 

to  the  land,  and  do  not  touch  or  concern  the  thing  demised  in  not  ruiTwith 
any  sort  (2*),  the  assignee  shall  not  be  charged  (a).  Hence  the  land. 
following  covenants  will  not  run  with  the  land : — Covenant  to 
build  a  house,  not  touching  or  concerning  the  land  demised  (/;) , 
upon  land  of  the  lessor  which  is  not  parcel  of  the  demise  (a) ;  to 
pay  a  collateral  sum  to  the  lessor  or  to  a  stranger  {c)  ;  to  pay 
taxes  on  premises  not  demised  (rZ) ;  in  a  lease  of  ground  with 
liberty  for  the  lessee  to  erect  a  mill,  not  to  hire  persons  to  work 
in  the  mill  who  were  settled  in  other  parishes  without  a  certiti- 
cate  of  the  settlement  of  such  persons  {e) ;  covenant  by  lessor  to 
give  the  lessee  an  offer  of  pre-emption  of  an  adjoining  piece  of 
ground  (/) ;  in  a  lease  of  a  beershop,  not  to  build  or  keep  any 
house  for  sale  of  spirits  or  beer  within  half-a-mile  of  the  demised 
premises  (g) ;  condition  for  re-entry  if  the  lessee  or  his  assigns,  or 
any  occupier  of  the  land  demised,  should  at  any  time  during  the 
term  be  lawfully  convicted  of  committing  any  offence  against  the 
game  laws  (/i) ;  covenant  by  the  lessor  to  make  a  payment  in 
respect  of  chattels  substituted  for  chattels  on  the  land  at  the 
time  of  the  demise  (t).  The  assignee  is  not  liable  on  an  agree- 
ment by  the  lessee  subsequent  to  the  lease  to  pay  a  percentage 
on  the  cost  of  additional  buildings  (A:). 

A  negative  bargain,  such  as  a  bargain  against  some  particular  Restrictiye 

user  of  land  retained  on  lease  of  part  of  an  estate,  may  be  b^dln'^OTi 

expressed  by  any  person  entitled  in  equity  to  the  benefit  of  the  ground  of 

bargain  against  any  person  bound  in   equity  by  notice  of  it,  °^*^^^- 
either  express  or  to  be  imputed  at  the  time  of  acquisition  of  his 


(v)  Grey  v.  Cuthbertswi  (1785),  2 
Cbit.  482. 

(2)  Thomas  v.  Ilayward  (1869),  38 
L.  J.  Ex.  at  p.  176 ;  L.  R.  4  Ex.  311. 

(a)  Spencer' a  Case  (1583),  5  Rep. 
p.  16  a. 

(6)  Sampson  v.  Easterhy  (1829),  9 
B.  &  C.  505,  516. 

(c)  Mayho  v.  Buckhurst  (1618),  Oro. 
Jac.  438;  Flight  v.  Glossop  (1835), 
2  Bing.  N.  C.  125  (agreement  for  use 
of  boxes  at  theatre  on  payment  of  a 
collateral  sum). 

(d)  Oower  v.  Posimnster 'General 
(1887),  57  L.  T.  527. 


(c)  Mayor  of  Congleton  v.  Fattison 
(1808),  10  East,  130.  See  Walsh  \. 
Fussel  (1829),  6  Bing.  163. 

(/)  Oollison  V.  Lettsom  (1815),  6 
Taunt.  224,  229. 

(f/)  Thomas  v.  Hay  ward  (1869), 
L.  E.  4  Ex.  311.  Cy.  K^np  v.  Bird 
(1877),  5  Ch.  D.  974. 

{h)  Stevens  v.  Copp  (1868),  L.  E. 
4  Ex.  20. 

(0  Gorton  v.  Gregory  (1862),  3  B.  & 
S.  90. 

(k)  LamheH  v.  Norris  (1837),  2 
M.  &  W.  333. 
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ovm  title  (Q,  Quite  irrespectively  of  the  question  whether  a 
covenant  runs  with  the  land  at  law,  every  holder  of  land  (w)  who 
takes  it  with  notice  of  a  previous  contract  affecting  the  user  of 
the  land,  is  bound  to  abstain  from  conduct  which  will  be  a 
violation  of  the  contract  {n),  and  such  violation  will  be  restrained 
by  injunction  (o).  But  a  contract  which  is  purely  positive — which, 
for  instance,  involves  the  expenditure  of  money  on  repairs — will 
not  be  enforced  on  the  ground  of  notice  (p).  Where  a  covenant 
is  partly  affirmative  and  partly  negative,  the  negative  part  wiU 
in  a  proper  case  be  enforced  (q),  A  covenant  giving  to  the  lessor 
the  exclusive  right  to  supply  beer  to  a  public-house  comprised  in 
the  lease  is  enforced  by  restraining  the  holder  with  notice  from 
purchasing  beer  elsewhere  (r) ;  and  the  covenant  may  be  made  to 
extend  to  premises  other  than  those  comprised  in  the  lease  from 
the  brewer,  so  as  to  bind  such  other  premises  in  the  hands  of  an 
assign  of  the  covenantor  (s).  The  covenant  is  also  enforceable  in 
favour  of  the  assigns  of  the  lessor,  and  it  is  not  necessary  that 
the  assigns  should  carrj'  on  the  business  at  the  same  place  as 
the  lessor,  or  should  themselves  make  beer  (t). 

A  vendor  of  a  building  estate  is  entitled  to  enforce  restrictive 
covenants  relating  to  the  user  of  a  part  of  the  estate,  although 


(/)  HoUoway  Brothers  v.  HiU,  [1902] 
2  Ch.  at  p.  616.  In  the  same  case, 
Bynie,  J.,  said  (at  p.  617,  see,  too, 
pp.  619,  620):  **  I  think  that  the 
authorities  show  that  the  lessee  of  a 
person  bound  by  a  restrictiye  cove- 
nant may  be  sued,  whether  assigns 
are  mentioned  or  not."  Distinguish 
Ashby  V.  mUon,  [1900]  1  Ch.  66. 

(7>2)  Although  a  mere  occupier : 
Mander  v.  Faick,  [1891]  2  Ch.  554. 

(n)  J)e  MaUos  v.  Gibson  (1858),  4 
De  G.  &  J.  276,  p.  282. 

(o)  Ttiik  V.  MoxfKty  (1848),  2  Ph. 
774;    Wilso7i  v.  Hart  (1866),  L.  B. 

1  Ch.  463.     Keirpell  v.  JJaiUy  (1834), 

2  My.  &  K.  517,  so  far  as  it  is  to  the 
conti-ary,  is  overruled:  Lukei'  v. 
Ikiinis  (1877),  7  Ch.  D.  227;  John 
Brothers,  <fec.,  Co.  v.  Bohnes,  [1900] 
1  Ch.  188.  Distinguish  Fonnby  v. 
Barker,  [1903]  2  Ch.  539,  and  Be 
Fawcett  and  Holmes  (1889),  42  Ch.  D. 
150  (covenant  personal  only). 

(p)  Supra,  p.  433. 
(7)  Gl^y  V.  Hands  (1890),  44  Ch.  D. 
603. 

(r)  See  CaU  v.  Tourle  (1869),  L.  E. 


4  Ch.  654 ;  also  John  Brothers^  <(*c.,  Co, 
V.  Holmes,  [1900]  1  Ch.  188,  where  a 
covenant  tying  a  pubhc-house  to  a 
firm  of  brewers  was  held  to  run  with 
their  business,  so  as  to  be  enforceable 
by  purchasers  of  the  business  against 
an  underlessee,  with  notice,  of  the 
house 

is)  Luker  v.  Iknnis  (1877),  7  Ch.  D. 
227, 

(0  CleygY.Ha)uis{lS90),UGh.J). 
503 ;  supra,  p.  365.  See,  too,  Mm- 
chester  Brewery  Co,  v.  Coombs,  [1901] 
2  Ch.  608.  In  this  case,  Farwell,  J., 
intimated  (at  p.  619)  an  opinion  that 
the  benefit  of  a  tenant's  covenant  to 
piu'chase  beer  from  the  landlords  and 
their  successors  in  business  was  a 
chose  in  action,  which  could  have 
been  assigned  in  equity  before  the 
Judicature  Act  of  1873,  and  that 
accordingly,  the  covenant  could,  after 
absolute  assipiment  in  writing  and 
due  notice  given,  be  sued  upon  by 
the  assignee.  As  to  this,  huwev^tf, 
consider  the  observations  of  Cbannell, 
J.,  in  Torkington  v.  Magee,  [1902]  2 
K.  B.  427,  at  p.  433. 
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he  has  sold  the  whole  estate,  if  he  remains  liable  to  the  pur- 
chasers of  other  parts  of  the  estate  to  restrain  the  prohibited 
nser  (u).  In  general,  also,  the  purchaser  of  another  part  of  the 
estate  can  enforce  the  covenant  (r),  if  he  purchases  on  the  faith 
of  it  (x).  In  Rogers  v.  Hosegoodiy)  the  rights  of  such  a  pur- 
chaser were  put  still  higher.  There  a  purchaser  of  a  plot  (A) 
of  building  land  had  entered  into  a  restrictive  covenant  with  the 
vendors  (mortgagors),  but  not  with  their  mortgagees ;  and, 
afterwards,  the  mortgagors  conveyed  another  plot  (B)  of  land, 
near  to  plot  A,  to  another  purchaser,  who  had  no  knowledge, 
when  he  purchased,  of  the  existence  of  the  above  covenant.  It 
was  held  that  subsequent  assigns  of  plot  B  could  enforce  the 
covenant  against  an  assign  of  plot  A. 

The  same  principle  applies  to  a  building  let  out  in  flats  under  a  Flats. 
scheme  for  the  general  management  of  the  building,  and  the  lessor 
who  has  let  such  a  flat  for  residential  purposes  will  be  restrained 
from  departing  from  the  scheme  by  turning  the  rest  of  the  building 
into  a  club  (z)^,or  into  an  hotel  (a),  or  into  public  offices  (6). 

If,  however,  a  restrictive  covenant  is  entered  into  with  a  Personal  and 
covenantee,  but  not  in  respect  of  or  concerning  any  ascertainable  ^^^^^4 
property  belonging  to  him  or  in  which  he  is  interested,  then  the 
covenant  must  be  regarded,  so  far  as  he  is  concerned,  as  a 
personal  covenant,  the  benefit  of  which  it  is  not  legally  permissible 
for  him  to  assign.  On  this  principle,  if,  upon  the  sale  by  a  vendor 
of  the  whole  of  his  land,  he  takes  from  the  purchaser  a  covenant 
restricting  the  user  of  it,  the  covenant  is  merely  personal  and 
collateral,  and  cannot  be  enforced  by  the  vendor's  executor 
against  an  assign  of  the  purchaser  in  respect  of  a  breach 
committed  after  the  vendor's  death  (c). 


(«)  Spencer  v.  Baiki/  (1893),  69 
L.  T.  179. 

(r)  Thornewell  v.  Johnson  (1881), 
50  L.  J.  Ch.  641.  See  RmaU  v. 
Cowlishaw  (1879),  9  Ch.  D.  125,  129; 
11  Ch.  D,  866,.869 ;  Nottingham  Brick 
Co,  V.  Butler  (1886),  15  Q.  B.  D.  261, 
269;  16  Q.  B.  D,  778;  Spicer  v. 
Martin  (1888),  14  App.  Cas.  12.  See, 
too,  Ilol/ord  V.  Acton  District  Council , 
[1898]  2  Ch.  240;  Webb  v.  Fagotti 
Brothers  (1898),  79  L.  T.  689,  683; 
and,  an  to  building  schemes,  c/. 
Boirtll  V.  Sntchell,  [1903]  2  Ch.  212, 
and  Osborne  v.  Bradley^  ib,  446. 

(x)  See  Master  v.  Hansard  (1876), 


4  Ch.  D.  718;  Be  Birmingham,  tfcc, 
Land  Co.  and  Allday,  [1893]  1  Ch.  342. 

(y)  [1900]  2  Ch.  388.  Disting^iish 
Graham  v.  Craig,  [1902]  1  Ir.  E. 
264. 

(z)  Hudson  V.  Cripps,  [1896]  1  Ch. 
265 ;  approved,  Jaeger  v.  Mansions 
Consolidated  (1903),  87  L.  T.  690 
(general  scheme).  Cf,  Rogers  v.  Hose- 
good,  supra. 

(«)  Alexander  v.  Mansions  Pro- 
prietary  (1900),  16  T.  L.  R.  431. 

(6)  Oedge  v.  BartleU,  [1900]  17 
T.  L.  B.  43,  C.  A. 

(c)  Vormby  v.  Barker,  [1903]  2  Ch. 
539,  554. 
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Effect  of  re- 
assignment. 


An  underlessee  who  has  parted  with  possession  of  the  premises, 
and  is  no  party  to  an  unlawful  use  of  them,  is  not  liable  in  equity 
at  the  suit  of  the  lessor  (d). 

An  assignee  or  underlessee  is  expected  to  inquire  into  the  title 
of  his  assignor  or  immediate  lessor  (e),  and  he  is  affected  with 
constructive  notice  of  any  restrictive  covenants  he  will  discover 
on  such  inquiry  (/),  notwithstanding  that  he  is  by  statute 
precluded  from  the  inquiry  except  by  special  agreement  (p). 
Under  such  a  statutory  prohibition  he  is  in  the  same  position  as 
if  before  the  statute  he  had  stipulated  not  to  inquire  into  the 
title  (g).  But  where  inquiry  would  in  fact  not  have  led  to  know- 
ledge of  the  covenant  in  question,  the  person  omitting  to  make 
the  inquiry  is  not  affected  with  notice  (fe). 

The  assignee  may  rid  himself  of  all  future  liability  to  the  leswr 
in  respect  of  the  rent  (i)  and  covenants  in  the  original  lease,  by 
reassigning  the  lease  to  any  person,  though  the  assignee  has 
been  held  liable  in  equity  for  the  rent  during  the  tipie  he  actually 
enjoys  the  land  {k).  He  may  do  this  without  giving  notice  to  the 
lessor,  or  obtaining  his  leave  (Z) ;  and  notwithstanding  a  covenant 
in  the  original  lease,  that  the  lessee,  his  executors  or  adminis- 
trators, should  not  assign  without  the  licence  of  the  lessor  (m). 
There  is  no  fraud  in  the  assignee  of  a  lease  reassigning  his 
interest  with  a  view  to  get  rid  of  the  lease ;  hence  he  may 
reassign  it  to  a  beggar  (w),  or  a  married  woman  (o),  or  a  person 
leaving  the  kingdom  (2>),  for  the  express  purpose  of  relieving 
himself  of  liability  under  the  covenants.  And  this  may  be  done 
by  a  trustee  in  bankruptcy  (q).  It  is  not  even  necessary  that  the 
person  to  whom  the  reassignment  is  made  should  take  possession 

(d)  Hall  V.  Etvin  (1887),  37  Ch.  D.      164. 

(0  VaWant  v.  Dodemede  (1742),  2 
Atk.  546 ;  Le  Kexix  v.  Nmh  (1745),  2 
Stra.  1221 ;  Onslow  v.  C'orrie  (1817), 
2  Mad(L  330. 

(w)  Paul  V.  Nur%e  (1828),  8  B.  A 
C.  486. 

(«)  Taylm-  v.  Shum  (1797),  1 B.  &  P. 
21,  23.  /See  Oihll  v.  Wdkt  (1813),  3 
Camp.  394. 

(o)  Darnfather  v.  Jordan  (1780),  2 
Dougl.  452. 

(i?)  Per  Eyre,  C.J.,  in  Tayl(^  v- 
Shum  (1797),  1  B.  &  P.  at  p.  23. 

{q)  Hopkinsoii  V.  Lovering  (1883), 
11  Q.  B.  D.  92. 


74. 

(«)  Parker  v.  Whyte  (1863),  1  H.  & 
M.  167. 

(/)  Fielden  v.  Slater  (1869),  7  Eq. 
523. 

{g)Patman  v.  Harland  (1881),  17 
Ch.  D.  353;  Thomeivell  v.  Johnson 
(1881),  50  L.  J.  Ch.  614. 

(h)  Carter  Y.  HV/Ztaww  (1870),  L.  R 
9  Eq.  678. 

(0  Paul  V.  Nurse  (1828),  8  B.  &  0. 
486;  Odelly,  Wake  (1813),  3  Camp. 
394;  Chancellor  v.  Poole  (1781),  2 
Dougl.  764 ;  IHtcher  v.  Tovey  (1693), 
1  Salk.  81. 

{k)  Treackle  v.  Coke  (1683),  1  Yern. 
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of  the  premises  (r),  or  receive  the  lease  («).  In  one  case  it  was 
held  that  a  reassignment  of  a  lease  might  be  lawfully  made 
to  a  prisoner  in  the  Fleet,  who  was  paid  a  sum  of  money  to 
accept  of  the  assignment  (f).  But  the  assignment  must  be 
real  (u),  and  it  is  not  effectual  if  the  assignee  is  merely  the  agent 
of  the  assignor  (r). 

A  lessee,  however,  cannot,  by  assigning  his  lease,  rid  himself  Continaed 
of  liability  under  the  covenants.  The  effect  of  an  assignment  i^g^.*^^ 
is  to  make  the  lessee  a  surety  to  the  lessor  for  the  assignee, 
who,  as  between  himself  and  the  lessor,  is  the  principal,  bound, 
while  he  is  assignee,  to  pay  the  rent  and  perform  the  covenants 
running  with  the  land  (a:).  If  the  lessor,  tacitly  or  expressly, 
accepts  the  assignee  as  his  tenant,  it  appears  that  an  action  of 
debt  for  rent  will  not  lie  against  the  lessee  (y) ;  but  if  the  lease 
contains  an  express  covenant  by  the  lessee,  an  action  on  that 
covenant  may  be  brought  against  him  or  his  executor  (z)  at  any 
time  during  the  term,  notwithstanding  the  lessee  has  assigned 
his  interest  and  parted  with  the  possession  of  the  premises,  and 
the  lessor  has  received  rent  from  the  assignee  (a).  The  lessor 
may  sue  either  the  lessee  or  his  assignee,  or  both  at  the  same 
time,  but  he  can  only  have  execution  against  one  of  them  (z). 

During  the  continuance  of  the  interest  of  each  successive  2.  Liability 
assignee  there  is  a  duty  on  his  part  to  pay  the  rent  and  perform  ^^  ^^^ 
the  lessee's  covenants  (b).  If  the  lessee,  in  his  capacity  of  a 
surety  as  between  himself  and  the  assignee  for  the  payment  of 
rent  and  performance  of  covenants  (e),  has  paid  the  rent  or 
discharged  the  obligation,  he  has  his  remedy  over  against  the 
principal  (d) ;  and  he  has  the  same  remedy  over  against  each 


(r)  Walker  v.  Beeve  (1781),  3  Dougl. 
19. 

(«)  See  the  cases  cited  in  note  (ii)  on 
p.  440. 

(0  Valluuit  V.  Dodemede  (1742),  2 
Atk.  546. 

{u)  Fagg  v.  Dolie  (1838),  3  Y.  &  C. 
Ex.  96. 

(r)  FMIpot  V.  Hoare  (1741),  2  Atk. 
219. 

(x)  See  per  Lord  Denman  in  Wol- 
veridge  v.  Steward  (1833),  1  Cr.  &  M. 
at  p.  660.  Per  Parke,  B. ,  in  Humble  v. 
LangsUm  (1841),  7  M.  &  W.  at  p.  630. 

(y)  Walker's  Case  (1587),  3  Rep. 
22  a ;  AuHol  v.  Mills  (1790),  4  T.  R. 
p.  98.  See  Wadham  v.  Marlowe  (1 785), 


8  East,  314,  note  (c) ;  4  DougL  54. 

(2)  Brett  V.  Cumberland  (1617), 
Cro.  Jac.  521.  See  Bachelour  y.  Gage 
(1631),  Cro.  Car.  188. 

(a)  Barnard  v.  Godscull  (1613), 
Cro.  Jac.  309.  See  Anriol  v.  Mills 
(1790),  4  T.  R.  p.  98;  Staines  v. 
M(^ris  (1812),  1  V.  &  B.  p.  11 ;  Orgill 
V.  Kemshead  (1812),  4  Taunt.  642. 

(6)  See  Wol  veridge  v.  Steward 
(1833),  1  Cr.  &  M.  at  p.  659;  Moule 
V.  GarreU  (1870),  L.  R.  5  Ex.  132. 

(r)  Per  Parke,  B.,  in  Humble  v. 
Langstan  (1841),  7  M.  &  W.  at  p.  530. 

(d)  Burnettw.  Ly«c^(1826),5B.&C. 
589.  See  judgment  in  Wolveridge  v. 
Steward,  1  Cr.  &  M.  at  pp.  659,  660. 
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Indemnity  to 
lessee. 


sabsequent  assignee,  in  respect  of  breaches  committed  during 
the  continuance  of  the  interest  of  each  of  them  ;  for  the  lessee  is 
in  effect  a  sarety  for  each  of  them  to  the  lessor  (e).  And  there 
is  an  implied  promise  on  the  part  of  each  successive  assignee 
to  indemnify  the  original  lessee  against  breaches  of  covenant 
by  each  assignee  during  his  tenancy,  notwithstanding  that  he 
expressly  covenants  to  indemnify  his  immediate  assignor  (/). 
The  assignee  is  liable  for  a  breach  of  any  covenant  running  with 
the  land  which  is  committed  in  his  time,  though  the  action  is 
not  commenced  until  after  he  has  assigned  the  premises  (^). 

Even  where  there  is  no  assignment  of  the  lease,  but  only  an 
agreement  to  assign  not  under  seal,  the  assignee  will  be  liable 
for  rent  to  the  lessee  as  long  as  he  is  in  possession  (A),  though 
not  subsequently  (t).  But  the  lessee  who  has  been  compelled 
to  pay  rent  cannot  recover  from  the  assignee's  mortgagee  by 
subdemiseO'). 

As  a  further  protection  against  this  continued  liability,  lessees, 
on  assigning  their  leases,  are  entitled  to  require  the  assignees 
to  indemnify  them  against  future  payment  of  rent  and  perform- 
ance of  covenants  (k),  and  the  assignee  is,  perhaps,  liable  on 
the  covenant,  if  he  takes  possession,  although  he  does  not 
execute  the  assignment  (Z).  Even  executors,  who  cannot  be 
compelled  to  enter  into  the  ordinary  covenants  for  title,  may 
require  a  covenant  of  indemnity  from  their  assignees  {k).  It  is, 
however,  to  be  borne  in  mind  that  the  usual  assignee's  covenant, 
to  observe  and  perform  the  lessee's  covenants  and  to  indenmify 
the  assignor,  is  to  be  construed  as  if  it  had  been  prefaced  by  the 
words  ''  with  the  object  and  intent  of  affording  to  the  assignor 
his  heirs,  executors,  and  administrators  a  full  and  sufi&cient 
indemnity,  but  not  further  or  otherwise"  (m). 


(e)  Judgment  in  MouU  v.  Garrett 
(1870),  39  L.  J.  Ex.  at  p.  73; 
Wolvtridye  y.  Steward  (1833),  1  Cr. 
&  M.  at  p.  660. 

(/)  Mvtik  V.  Garrett  (1870),  L.  E. 
5  Ex.  132  ;  (1872),  L.  R.  7  Ex.  101. 

{y)  Gan-ett  v.  Lynch  (1826),  5  B.  & 
C.  589;  Harhy  v.  Kuig  (1836),  2 
Gr.  M.  &  E.  18. 

ill)  See  Grmim  v.  Bluck  (1841),  2 
M.  &  Gr.  567. 

(?■)  Crouch  V.  Tregonnimj  (1872), 
L.K.  7Ex.  88. 

(J)  Bonner  v.  Tottenham  Building 


Society,  [1899]  1  Q.  B.  161. 

(k)  Staines  v.  Morris  (1812),  1  V- 

6  B.  8.  See  Jiussell  v.  Shoolbnd 
(1885),  29  Ch.  D.  254.  As  to  the 
conBtniction  of  coyenants  of  indem- 
nity, see  Crossfieid  v.  Morrison  (1849), 

7  0.  B.  286;  Gooch  v.  CluUerbutk 
[1899]  2  a  B.  148. 

(/)  Smith  V.  Peat  (1853),  9  Ex.  161. 

(m)  Be  Boole  and  Clarke's  Contrad 
(1904),  W.  N.  133, 134  (0.  A,),  foUowed 
in  Harris  v.  Boots  Cash  ChemisU 
{SotUhern)y  Hk  141. 
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Upon  a  covenant  of  indemnity  in  the  usual  form,  contained  in 
the  assignment,  the  assignee  will  be  liable  to  the  lessee  during 
the  residue  of  the  term,  and  he  cannot  relieve  himself  from  this 
liability  by  reassigning  the  lease.  Substantial  damages  can  be 
recovered  by  the  lessee  against  the  assignee  in  respect  of  a 
breach  of  a  covenant  to  repair  if  the  premises  are  found  to  be 
dilapidated  at  a  date  subsequent  to  reassignment,  although 
there  is  no  direct  evidence  that  the  breach  took  place  in  his 
lime  (n) ;  and  the  lessee  can  recover  in  respect  of  dilapidations 
prior  to  the  assignment  (o),  especially  if  by  reason  of  them  he 
obtained  a  smaller  price,  unless  the  covenant  is  expressly  worded 
80  as  to  exclude  such  liability  (p).  An  assignee  who  has  cove- 
nanted to  indemnify  the  lessee  against  the  covenants  in  the 
lease  may,  on  reassigning  the  lease,  require  a  similar  covenant 
from  his  assignee  (q).  But  a  covenant  for  indemnity  cannot  be 
enforced  if  the  assignment  was  for  an  unlawful  purpose  (r). 

In  an  action  by  a  lessee  against  the  assignee  of  the  lease  for  Claim  under 
breach  of  a  contract  of  indemnity,  the  lessee  can  recover  as  ^^  ^^^^  ^' 
damages  the  entire  costs  properly  incurred  in  reasonably,  though 
unsuccessfully,  defending  an  action  by  the  lessor  (s).  But 
where  the  extent  of  the  liability  to  the  lessor  has  already  been 
determined  in  an  action  brought  by  him  against  the  lessee,  an 
intermediate  assignee  ought  to  pay,  and  cannot  recover  against 
the  ultimate  assignee  the  costs  of  defending  an  action  brought 
by  the  lessee  {t).  The  judgment  will  provide  only  for  past 
breaches  (i^).  The  claim  of  the  lessee  for  indemnity  against  a 
bankrupt  assignee  is  liable  to  be  barred  upder  sect.  80  of  the 
Bankruptcy  Act,  1883  (r),  unless  declared  by  the  Court  to  be  a 
liability  incapable  of  being  fairly  estimated  (x) ;  and  hence,  as 
against  the  bankrupt,  the  lessee  must  prove  and  will  only  receive 
a  dividend  (y).  But  he  may  take  an  assignment  from  the 
trustee  in  the  bankruptcy  of  a  right  of  indemnity  which  the 

in)  Smith  V.  Feat  (1853),  9  Ex.  161. 

(o)  (j(toch  V.  Clutterhucky  supra, 

{p)  Hawkins  v.  Sherman  (1828),  3 
C.  &  P.  459. 

(3)  See  Staiiies  v.  Morris  (1812),  1 
V  &  li  8    13 

(r)  Smith  V.  White  (1866),  L.  E.  1 
£q.  626. 

(«)  Hotvard  v.  Lovegrove  (1870), 
L.  B.  6  Ex.  43 ;  Jdurrell  v.  Fysh 
(1883),  C.  &  E.  80.  See  Cousins  v. 
mUips  (1865),  3  H.  &  C.  892. 


i: 


{t)  Smith  V.  Howell  (1851),  6  Ex. 
730. 

(//)  Lloyd.  V.  Dimmack  (1877),  7 
Ch.  I).  398. 

(i;)  46  &  47  Vict.  c.  52. 

{x)  Hardy  v.  Fothergill  (1888),  13 
A.  0.  351.  As  to  such  a  claim 
against  a  company  in  liquidation, 
see  Craiys  Claim,  [1895]  1  Ch.  267. 

(y)  Under  the  Act  of  1869  this 
liability  was  not  provable:  Morgan 
T.  Hardy  (1886),  17  Q.  B.  D.  770. 
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bankrupt  has  against  a  subsequent  assignee,  and  he  will  then  be 
able  to  recover  in  full  against  such  subsequent  assignee  (z). 


4  Anne,  c.  16, 
8.  9. 

Conveyances 
to  be  good 
without 
attornment 
of  tenant. 


Sect.  10. 

Tenant  not  to 
be  prejudiced 
by  payment 
of  rent  to 
grantor 
before  notice 
of  grant. 


Where 

covenants  run 
with  rever- 
sion. 


(5)  Grant  by  the  Landlord  of  his  Reversion. 

By  4  Anne,  c.  16  (a),  s.  9,  it  is  enacted  that  all  grants  or 
conveyances  of  any  manors  or  rents,  or  of  the  reversion  or 
remainder  of  any  messuages  or  lands,  shall  be  good  and  efifectaal 
without  any  attornment  of  the  tenants  of  any  such  manors  or 
of  the  land  out  of  which  such  rent  shall  be  issuing,  or  of 
the  particular  tenants  upon  whose  particular  estates  any  such 
reversions  or  remainders  shall  be  expectant  or  depending,  as  if 
their  attornment  had  been  had  or  made. 

It  is,  however,  provided  by  the  tenth  section  of  the  same  Act 
that  no  such  tenant  shall  be  prejudiced  or  damaged  by  payment 
of  any  rent  to  any  such  grantor,  or  by  breach  of  any  condition 
for  non-payment  of  rent,  before  notice  shall  be  given  to  him  of 
such  grant  by  the  grantee  (/>). 

Formerly  a  grant  of  the  reversion  was  not  effectual  without 
the  attornment  of  the  tenant  to  the  grantee,  though  it  was 
otherwise  with  a  devise  of  the  reversion  (c) ;  but  under  the  above 
enactment  the  grant  is  complete  without  attornment  (d),  and  the 
assignee  of  the  reversion  can  maintain  ejectment  for  breach  of 
covenant  without  giving  the  tenant  notice  of  the  assignment  (e). 
Although  the  lease  is  not  under  seal,  the  tenant  becomes 
tenant  to  the  assignee  without  attornment,  and  holds  upon 
the  terms  of  the  lease  under  which  he  entered  (/).  Bat  the 
statute  only  applies  where  an  estate  remains  in  the  tenant,  and 
the  assignee  of  the  reversion  cannot  sue  a  yearly  tenant  by 
parol  who,  before  the  assignment  of  the  reversion,  has  by  deed 
assigned  all  his  own  estate  and  interest  (<7). 

At  common  law  neither  the  benefit  nor  the  burden  of  covenants 
in  a  lease  passed  to  the  assignee  of  the  reversion — in  other 


(2)  lie  Perkins,  Poyser  v.  BeyfuSy 
[1898]  2  Ch.  182. 

(a)  In  Eevised  Statutes,  4  &  5 
Anne,  c.  3. 

(6)  See  Cfjok  v.  Moylan  (1847),  1 
Ex.  67. 

(c)  Doe  V.  Hmith  (1838),  8  A  &  R 
p.  260. 

(d)  See  Doe  v.  Brown  (1853),  2 
E.  &  B.  331.     Cf.  Edwards  v.  Wick- 


war  (1866),  L.  B.  1  Eq.  403,  where, 
however,  4  Anne,  c.  16,  &  9,  was  not 
referred  to :  35  L.  J.  Ch.  309,  n. 

(e)  Scaltock  v.  Harstan  (1875),  1 
C.  P.  D.  106. 

(/)  Brydges  v.  Lein's  (1842),  -1 
Q.  B.  603. 

{(f)  Allcock  V.  Moorhousf  (1882),  9 
a  B.  D.  366. 
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words,  ran  with  the  reversion  (h) — except,  perhaps,  covenants  for 
the  payment  of  rent  or  for  the  rendering  of  services  (i) ;  but  the 
law  was  altered  by  82  Hen.  8,  c.  84,  and  the  principle  of  that 
statute  has  been  extended  by  the  Conveyancing  Act,  1881. 

Under  the  statute  of  Henry  the  Eighth,  upon  a  grant  by  a  32  Hen.  8, 
lessor  of  his  reversion,  the  grantees  "and  the  heirs,  executors,  °*  ^^'^'  ^'. 
successors,  and  assigns  of  every  of  them,  shall  and  may  have  reversion  to 
and  enjoy  like  advantage  against  the  lessees,  their  executors,  havesame 
administrators,  and  assigns,  by  entry  for  non-payment  of  the  iSr 
rent  (A:),  or  for  doing  of  waste  or  other  forfeiture,  and  also  shall  {^^^^ 
and  may  have  and  enjoy  all  and  every  such  like  and  the  same 
advantage,  benefit,  and  remedies  by  action  only,  for  not  per- 
forming of  other  conditions,  covenants,  or  agreements  contained 
and  expressed  in  the  indentures  of  their  said  leases,  demises,  or 
grants,  against  all  and  every  the  said  lessees  and  farmers  and 
grantees,  their  executors,  administrators,  and  assigns,  as  the  said 
lessors  or  grantors  themselves,  or  their  heirs  or  successors  ought, 
should,  or  might  have  had  and  enjoyed  at  any  time  or  times.'' 

And  by  the  second  section  of  the  same  statute  it  is  further  sect.  2. 
enacted  that  all  lessees  of  manors,  lands,  tenements,  or  other  Lessees  to 
hereditaments  "  for  term  of  years,  life  or  lives,  their  executors,  remedy""^ 
administrators,  and  assigns,  shall  and  may  have  like  action,  agai^s^ 
advantage,  and  remedy  against  all  and  every  person  and  persons  reversion  as 
and  bodies  politic,  their  heirs,  successors  and  assigns,  which  have  ^^®^  hsA^^ 
or  shall  have  any  gift  or  grant  of  our  Sovereign  Lord  the  King,  against 
or  of  any  other  person  or  persons,  of  the  reversion  of  the  same    ^^^^' 
manors,  lands,  tenements,  and  other  hereditaments  so  letten,  or 
any  parcel  thereof,  for  any  condition,  covenant  or  agreement 
contained  or  expressed   in  the  indentures  of   their   lease   and 
leases,  as  the  same  lessees  or  any  of  them  might  and  should 
have  had  against  their  said  lessors  and  grantors,  their  heirs  and 
successors ;  all  benefits  and  advantages  of  recoveries  by  reason 
of  any  warranty  by  deed  or  in  law  by  voucher  or  otherwise  only 
excepted." 

This  statute  of  Henry  the  Eighth  applies  only  to  cases  where 

(A)  1  Smith's  L.  C.  11th  ed.  61;  underlease    has    been    granted,   see 

liogera  v.  Hoseyoody  [1900]  2  Ch.  at  Franklin  v.  Howes  (1871),  24  L.  T. 

p.  395  ;  Muller  v.  Traffordy  [1901]  1  348.     As  to  sums  reserved  in  respect 

Ch.  at  p.  61.  of  a  way  leave,  see  Lctrd  Ilaatimjs  v. 

(0   Vyvyan    v.    Arthur    (1823),     1  Ncrrth  Eastern  Jit/.  Co.,  [1898]  2  Ch. 

B.  &  C.  410.  674 ;  afPd.,  [1899]  1  Ch.  656 ;  and,  in 

(k)  As  to  the  effect  of  the  assign-  II.  L.  (sub  nmn.  North  Eastern  Ry.  Co, 

ment  of   a  term  out  of   which  an  v.  Lord  Hastings)^  [1900]  A.  C.  260. 


44f) 


ASSIGNMENTS. 


[chap.  V. 


Liability  of 
lessor. 


the  lease  is  made  by  deed  (7),  and  where  the  conditions  or 
covenants  touch  or  concern  the  land,  so  that,  according  to  the 
rule  already  explained  (m),  they  can  run  with  the  land  for  or 
against  the  lessee  (n).  Further,  ''the  reversion  "  mentioned  in 
the  statute  means  the  reversion  which  the  lessor  has  in  him  at 
the  date  at  which  he  grants  the  lease  (o).  If  the  lease  is  not 
under  seal,  the  assignee  of  the  reversion  is  not  bound  by  its  terms 
unless  he  has  adopted  them  (p),  as  if  with  knowledge  of  the  lease 
he  receives  rent  (q) ;  and,  on  the  other  hand,  he  does  not  take 
the  benefit  of  the  agreement,  the  right  to  sue  on  it  remaining  in 
the  lessor  (?*)•  An  agreement  that  the  rent  shall  not  be  raised, 
or  otherwise  varying  the  rights  of  the  parties,  may  be  personal 
merely,  and  not  binding  on  a  purchaser  of  the  reversion,  whether 
with  or  without  notice  (s). 

A  covenant  can  run  under  the  statute  with  the  reversion  on  a 
term  in  incorporeal  hereditaments  {t).  A  covenant  by  the  lessee, 
in  a  lease  of  sporting  rights,  to  leave  the  land  at  the  end  of  the 
term  as  well  stocked  with  game  as  at  the  time  of  the  demise, 
touches  the  hereditaments  demised,  and  the  assignee  of  the 
reversion  can  sue  on  it(«)- 

It  is,  however,  to  be  observed  that,  where,  in  a  lease  for  years 
under  seal,  a  lessor  has  entered  into  an  express  covenant  which 
runs  with  the  reversion,  the  lessor  remains  liable  on  the  covenant 
after  and  notwithstanding  assignment  of  the  reversion.  The 
position  of  a  lessor  with  respect  to  covenants  running  with  the 
reversion  is  now  precisely  similar  to  the  position  of  a  lessee  with 
respect  to  covenants  running  with  the  lease.  In  neither  case  is 
liability  extinguished  by' assignment  (x). 


(0  Standen  v.  Christmas  (1847),  10 
a  B.  135. 

(7/1)  Supra f  p.  433.  See  Fleetwoofl 
V.  Hull  (1889).  23  Q.  B.  D.  35.  As 
to  covenants  to  take  liquor  from  the 
lessor,  see  cases  cited  auprayip.  365. 

(n)  Spencer's  Case  (1583), 5 Eep.  18  a 
(ad  finem) ;  Sf evens  v.  Cojyp  (1868), 
L.  E.  4  Ex.  20. 

(o)  MuUer  v.  Trafford,  [1901]  1 
Ch.  at  p.  62. 

( p)  Smith  V.  Eygiugton  (1874), 
L.  R.  9  C.  P.  145. 

(7)  Cornish  v.  Stuhhs  (1870),  L.  R. 
5  C.  P.  334;  but  an  agreement  by 
the  lessor  in  an  agricultural  letting 
to  pay  the  outgoing  tenant  for  his 


property  on  the  farm  attaches  to  the 
owner  for  the  time  being :  Atansd  v. 
Norton  (1883),  22  Ch.  D.  769. 

(r)  Bick/ord  v.  Parson  (1848),  0 
C.  B.  920,  see  p.  932.     , 

(«)  Roberts  v.  Tregaskis  (1878),  38 
L.  T.  176 ;  Phillips  v.  Miller  (1875), 
L.  R.  10  C.  P.  420. 

{t)  MaHyn  v  Williains  (1857),  1 
H.  &  N.  8i7,  829  ;  Lord  Baitings  v. 
N.  E,  Ry,  Co.,  [1898]  2  CL  674; 
affd.,  [1899]  1  Oh.  656;  and  in  H.  L. 
(sub  nom.  N.  E.  Ry.  Co,  v.  Lord 
Hastinqs),  [1900]  A.  C.  260. 

(u)  Hooper  Y.  Clark  (1867),  L.  E.2 
Q.  B.  200. 

{x)  StuaH  V.  Joy,  0.  A.,  [1901]  1 
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Where  land  which  is  in  the  occupation  of  a  tenant  is  sold,  the  Notice  to  the 
purchaser  is  bound  to  make  inquiry  as  to  the  nature  and  extent  ^^  ^f  ^  ^ 
of    the   tenant's  interest  (?/).      He  has,  therefore,  constructive  tenancies. 
notice  of  the  terms  upon  which  the  land  is  occupied  {z) ;  and  the 
tenant  holds  under  the  purchaser  on  the  same  terms  (a),  and  has 
against  the  purchaser  the  benefit  of  an  option  of  renewal  con- 
tained in  his  agreement  (6).   And  this  rule  extends  to  a  stipulation 
which  is  imported  by  a  contract  independent  of  the  lease  (^), 
unless  it  is  merely  personal  (c).    But  the  rule  does  not  apply  as 
between  vendor  and  purchaser,  and  the  vendor  cannot  enforce 
the  contract  if  it  turns  out  that  a  person  stated  to  be  a  tenant 
has  such  a  lease  as  will  defeat  the  object  of  the  purchaser  (d). 

Where  land  which  is  subject  to  a  lease  is  taken  by  a  public  Land  taken 
company  under  its  statutory  powers,  the  company  is  not  liable  toU^owere! 
on  the  lessor's  covenants  for  doing  upon  the  land,  in  pursuance 
of  such  powers,  acts  which  are  in  violation  of  the  covenants  (e). 
The  proper  course  is  for  the  lessee  to  make  a  claim  under 
sect.  68  of  the  Lands  Clauses  Act,  1845,  on  the  ground  that 
his  premises  have  been  injuriously  affected,  and  this  he  can 
do  whether  the  lands  have  been  taken  compulsorily  or  by 
agreement  (/). 

In  Re  Masters  and  Great  Western  Railway  Co.  (g),  a  mining  lU  Masters 
lease  had  been  granted,  containing  a  proviso  that  the  lessee  ^  ^'  ^*  ^ 
might  at  any  time  during  the  term  sink  a  pit  in  any  part  of  the 
lessor's  land  the  surface  of  which  was  not  demised,  but  so  that 
the  position  of  such  pit  should  be  subject  to  the  reasonable 
approval  of  the  lessor,  his  heirs  or  assigns.  A  railway  company 
having  afterwards  compulsorily  taken  from  the  lessor  five  acres 
of  the  surface  land,  it  was  held  that  the  lessee  had  a  substantial 
interest  under  the  proviso,  which  entitled  him  to  compensation, 


K.  B.  362,  368,  following  a  dictum  of 
Lord  Macnaghten  in  Ecdes  y.  Mills^ 
[1898]  A.  C.  J60,  at  p.  37L 

iy)  Allen  v.  Anthony  (1816),  1  Mer. 
282. 

(z)  Daniels  v.  Davison  (1809),  16 
Ves.  249;  Coates  v.  Kenna  (1872), 
Ir.  R  6  Eq.  401. 

(a)  Oreefiwood  v.  Bairstwo  (1836), 
5  L..  J.  Ch.  179. 

(fcj  Lewis  V.  Stephenson  (1898),  78 
li.  T.  165.  See  Richardson  v.  Syden- 
ham (1703),  2  Vem.  447, 

[c)  Supra  y  p.  446. 

[d)  Caballtro  v.  Henty  (1874),  L.  B. 


i: 


9  Ch.  450  ;  overruling  t/fimea  v.  Lich- 
field  (1869),  Ju  R.  9Eq.  51. 

(<»)  See  Baily  v.  De  Crespigny  (1869), 
L.  fi.  4  Q.  B.  180;  Anderson  v. 
M,  S.  &  L,  By,  Co.  (1898),  46  W.  R 
509  ;  affd.,  [1898]  2  Ch.  394. 

(/)  Kirby  v.  Harrogate  School 
Board,  [1896]  1  Ch.  437. 

((/)  C.  A.,  [1901]  2  K  B.  84; 
affirming,  [1900]  2Q.  B.  677.  The 
question  whether  the  company  were 
** assies"  of  the  lessor  within  the 
meaning  of  the  proviso  was  raised, 
but  not  decided,  m  the  C.  A. 
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under  the  above  sect.  68,  for  being  prevented  by  the  company's 
taking  and  occupation  of  the  surface  from  exercising  the  right  of 
sinking  a  pit  there. 

Under  iihe  stat.  82  Hen.  8,  c.  84,  it  was  necessary  that  the 
reversioner  claiming  the  benefit  of  the  covenant  should  be  strictly 
the  assignee  of  the  legal  owner  with  whom  the  covenant  was 
made(/0,  though  in  the  case  of  copyholds  a  surrenderee  was 
treated  as  an  assignee  (i).  Thus,  in  a  lease  by.  a  mortgagor  and 
mortgagee,  the  assigns  of  the  mortgagee  could  not  take  advantage 
of  covenants  entered  into  with  the  mortgagor  only  (k),  the  right 
to  sue  remaining  in  the  mortgagor  ({).  The  difficulty  also  arose 
in  cases  where  a  remainderman  sought  to  enforce  a  covenant 
contained  in  a  lease  made  by  the  tenant  for  life  under  a  power  of 
leasing,  though  it  was  got  over  by  treating  the  settlor  from  whom 
the  power  emanated  as  the  real  lessor,  and  the  remainderman  as 
his  assignee  (m).  The  necessity,  however,  for  this  strict  tracing 
of  the  legal  estate  has  been  abolished  by  the  Conveyancing  Act, 
1881,  which  by  sect.  10  provides  that  the  rent  and  the  benefit  of 
the  lessee's  covenants,  and  every  condition  of  re-entry,  shall  go 
with  the  reversionary  estate,  and  shall  be  enforceable  by  the  person 
entitled,  subject  to  the  term,  to  the  income  of  the  land  leased. 
The  section  applies  where  there  has  been  a  severance  of  the 
reversionary  estate,  and  then  the  owner  of  each  part  of  the  estate 
takes  the  advantage  of  the  rent,  covenant  and  conditions  so  far 
as  they  relate  to  his  part  (n).  The  11th  section  of  the  same  Act 
enacts  that  the  obligation  of  a  covenant  entered  into  by  a 
lessor  '*  with  reference  to  the  subject-matter  of  the  lease"  shall, 
if  and  so  far  as  the  lessor  has  power  to  bind  the  reversionary 
estate  immediately  expectant  on  the  term  granted  by  the  lease, 
be  *'  annexed  and  incident  to  "  and  shall  go  with  that  reversionary 


(A)  See  E,  of  Derby  v.  Taylor 
(1801),  1  East,  502. 

(0  Whitton  V.  Peacock  (1834),  3 
My.  &  K.  325 ;  Glover  v.  Cope  (1692), 
3  Lev.  326 ;  4  Mod.  80. 

{k)  Webb  V.  Itussell  (1789),  3  T.  IL 
393 

(0  Bussell  V.  Stokes  (1791),  1 
H.  Bl.  562. 

(m)  Isherwood  v.  Oldknow  (1815), 
3  M.  &  S.  382;  Qreemiway  v.  Hart 
(1854),  14  C.  B.  340.  See  Whitlock'a 
Case  (1609),  8  Rep.  p.  71  a. 

(/{)  A  plaintiff  smug  the  lessee  on 


the  ooveaants  in  the  lease  must  shov 
what  reversion  he  has.- and  how  he 
derives  title  to  it:  Davis  v.  Jamet 
(1884),  26  Ch.  D.  778.  A  demise  by 
deed  for  a  term  longer  than  that  of 
an  existing  tenancy  transfers  the 
reversion  on  the  existing  tenancy, 
and  disentitles  the  original  lessor  to 
sue  the  original  lessee  for  rent: 
Harmer  v.  Bean  (1853),  3  C.  &  K. 
307.  As  to  lessors  who  are  tenants 
in  common  stung  separatelv,  see 
RobeHs  V.  Holland,  [1893]  I  "a  B. 
665. 
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estate,  and  may  be  enforced  by  the  person  in  whom  the  term  is 
from  time  to  time  vested ;  and  that,  if  and  in  so  far  as  the  lessor 
has  power  to  bind  the  person  from  time  to  time  entitled  to  that 
reversionary  estate,  the  obligation  may  be  enforced  against  any 
person  so  entitled  (o).  This  section,  however,  in  no  way  alters, 
it  is  conceived,  the  old  law  as  to  the  class  of  covenants  the  burden 
of  which  will  run  with  the  reversion  (p).  These  two  sections 
of  the  Act  of  1881  apply  only  to  leases  made  after  81st  December, 
1881. 

Under  the  stat.  82  Hen.  8,  c.  84,  the  assignee  of  the  reversion  Apportion- 
in  part  of  the  demised  land  was  entitled  to  take  advantage  of  a  ™*^^*i^^Q 
covenant  (q),  though  not  of  a  condition  of  re-entry,  this  not  being 
apportionable  by  the  act  of  the  party  (r).  But  an  assignee  of 
part  of  the  reversion — as  an  assignee  for  years — could  take 
advantage  alike  of  covenants  and  conditions  («).  A  condition 
for  non-payment  of  rent  was  made  apportionable  by  22  &  28 
Vict.  c.  85,  s.  3,  and  by  sect.  12  of  the  Conveyancing  Act,  1881, 
conditions  are  now  made  Apportionable  generally,  and  the  appor- 
tioned parts  go  respectively  with  the  terms  attached  to  the  severed 
parts  of  the  reversionary  estate. 

The  assignee  of  the  reversion  is  not  entitled  under  82  Hen.  8,  Cause  of 
c.  84,  to  arrears  of  rent  which  became  due  before  the  assign-  b^foreawi"*? 
ment  (0,  or  to  sue  for  a  breach  of  covenant  committed  before  ment. 
the  assignment  (u).     But  upon  a  covenant  to  repair  on  notice,  if 
it  is  the  assignee  who  gives  notice,  he  may  sue,  although  the 
premises  were  out  of   repair  before  the  assignment  (a-) •     And 
though  the  assignee  cannot  sue  for  a  breach  of  a  contract  to 


M  As  to  whether  the  ultimate 
liability,  in  the  caae  where  the  rever- 
sion has  devolved  upon  death,  is  upon 
the  devisees  of  the  reversion  or  upon 
the  personal  estate  of  the  deceased 
reversioner,  see  Eccles  v.  Mills,  [1898] 

A.  C.  360. 

(p)  See  per  Cozens-Hardy,  L.J., 
in  Dai'is  V.  Town  Pr(fperiieSt  <fec., 
<:orj)oraiiony  [1903]  1  Ch.  at  p.  805. 

(q)  Twynam  v.  Fickard  (1818),  2 

B.  &  A.  105;  Badelei/  v.  Vujnrs 
(1854),  4  E.  &  B.  71  ;  Attoe  y.  Hem- 
miugs  (1615),  2  Bulstr.  281. 

(r)  Dumpor's  Case  (1583),  4  Rep. 
119;  1  Sm.  L.  C.  11th  ed.  32.  See 
Co.  Litt.  215a;  Wright  v.  Burroughes 
(1846),  3  C.  B.  685. 

(«)   Wright   v.    Burroughes,   supra, 

L.T. 


See  TaiUf  v.  Qo8ling(\%l^),  11  Uh.  D. 
273. 

{i)  Flight  Y.  Beiitley  (1835),  7  Sim. 
149.  So  a  judgment  creditor  on 
taking  the  land  on  elegit  is  not  en- 
titled to  rent  due  before  the  execution 
is  complete:  Sharp  v.  Key  (1841),  8 
M.  &  W.  379. 

(w)  Johnson  V.  St.  Peter's,  Hereford 
(1836),  4  A.  &  E.  520;  Crane  v. 
Batten  (1854),  23  L.  T.  O.  S.  220; 
Cohen  v.  Tannar,  0.  A.,  [1900]  2 
Q.  B.  609.  See  Morris  v.  Kennedy, 
[1896]  2  Ir.  R.  247.  And  as  to  the 
persons  entitled  to  sue  after  assign- 
ment, see  Green  v.  James  (1840),  6 
M.  &  W.  656. 

(x)  MascaVs  Case  (1587),  1  Leon. 
62. 
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complete  premises  within  a  given  time,  where  the  breach  was 
incurred  before  the  assignment,  he  can  sue  on  a  covenant  to  keep 
them  in  repair  {y). 

SECT.  II.— INVOLUNTAEY  ASSIGNMENTS. 

(1)  On  Death. 

Arrears  of  rent  accrued  and  payable  in  the  lifetime  of  the 
landlord  go  to  his  executor  or  administrator  as  part  of  his 
personal  estate  (z).  Executors  may  sue  upon  any  covenant  with 
their  testator  which  has  been  broken  in  his  lifetime  (a).  But 
subject  to  the  provisions  of  the  Land  Transfer  Act,  1897(6), 
where  the  covenant  runs  with  the  land  and  descends  to  the  heir, 
though  there  may  have  been  a  formal  breach  in  the  ancestor's 
lifetime,  yet  if  the  substantial  damage  has  taken  place  since  his 
death,  the  heir  is  the  proper  plaintiff  (c).  In  the  first  instance, 
however,  the  real  estate  of  a  deceased  person  now  vests  in  his 
personal  representatives,  and  while  it  remains  so  vested  it  is  for 
them  to  pursue  the  remedies  incident  to  exiating  leases  (6). 

Upon  the  death  of  a  tenant  from  year  to  year  (d),  or  for  a 
term  of  years,  the  lease  vests  in  his  executor  or  administrator  (e). 
Even  where  a  term  of  years  is  specifically  bequeathed,  it  will,  in 
the  first  instance,  vest  in  the  executor,  by  virtue  of  his  office,  for 
the  usual  purposes  to  which  the  testator's  assets  are  appUed,  and 
the  legatee  has  no  right  to  enter  without  the  executor's  special 
assent  (/). 

The  executor's  assent  to  a  bequest  of  the  term  vests  the  term 
absolutely  in  the  legatee  so  that  he  may  recover  it  in  an  action  at 
law  ig)  ;  and,  after  an  unconditional  assent,  the  executor  is  not 
entitled  to  an  indemnity  out  of  the  testator's  general  estate  in 
respect  of   the  covenants  in  the  lease  (h).      An  assent  by  an 


(y)  Bennett  v.  Herring  (1857),  3 
C.  B.  N.  S.  370. 

(z)  See  1  Williams  on  Exors.  9th 
ed.  727;  DoUen  v.  Batt  (1858),  4 
C.  B.  N.  S.  760. 

(a)  Ruyinoud  v.  Fitch  (1835),  2  Cr. 
M.  &  E.  588,  598  ;  RickeUs  v.  Weavei^ 
(1844),  12  M.  &  W.  718. 

0))  HuprUy  p.  61. 

(r)  Kingdon  v.  Nottle  (1813),  1  M. 
&  S.  356.     See  2  Cr.  M.  &  R.  598. 

(r/)  Doe  V.  P(yrter  (1789),  3  T.  R. 
13  ;  James  v.  Deitn  (1808),  15  Ves.  at 
p.  241 ;  Doe  v.  W(mi  (1845),  14  M.  & 
W.  682. 


(c)  AckUind  v.  PHng  (1841),  2  IL 
&  Gr.  p.  952.  See  R.  y.  Inhahitoidt 
of  Great  Glenn  (1833),  5  B.  &  Ad.  188. 
As  to  recovery  from  a  stranger  of 
rents  of  leasehold  property  receired 
by  him  in  the  testator  s  lifetime,  see 
Wilkinson  y.  Cairood  (1797),  3  Anai 
905. 

(/)  1  Williams  on  Exors.  9th  ed. 
600. 

(g)  Doe  y.  Guy  (1802),  3  East,  120; 
Re  Culverhouse,  [1896]  2  Ch.  251. 

{h)  ShadboH  v.  mnxi/all  (1845),  2 
Coll,  30. 
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executor  who  does  not  prove  the  will  is  efifectual,   provided 
administration  with  the  will  annexed  is  afterwards  taken  out  (i). 

The  assent  need  not  be  express.  An  implied  assent  is  Evidence  of 
effectual  (A-),  but  the  evidence  of  assent  must  be  affirmative.  *^®°*- 
The  mere  lapse  of  time,  or  the  fact  that  debts  are  paid,  is  not 
sufficient  (Z).  The  principle  is  that  if  an  executor,  in  his  manner 
of  administrating  the  property,  does  any  act  which  shows  he  has 
assented  to  the  legacy,  that  is  taken  as  evidence  of  assent ;  but 
if  his  acts  are  referable  to  his  character  as  executor,  they  are  not 
evidence  of  an  assent  to  the  legacy  (m). 

Payments  made  by  the  executor  for  the  benefit  of  the  legatee 
of  leaseholds,  but  not  specifically  on  account  of  the  rents,  are 
not,  in  the  absence  of  representations  to  the  legatee,  sufficient 
evidence  of  assent  (n).  Where,  on  the  other  hand,  the  executor 
pays  the  rent  and  charges  it  to  the  legatee,  this  is  evidence  of 
assent  (o) ;  and  where  the  legatee  is  let  into  possession,  and 
assumes  the  burdens  of  the  lease,  there  is  held  to  have  been 
an  assent  (p) .  The  executor  may  assent  to  a  bequest  of  leaseholds 
as  part  of  a  residue,  without  assenting  to  the  bequest  of  the  whole 
residue  (p). 

Where  the  bequest  is  to  the  executor  himself,  either  absolutely  Bequest  to 
or  for  life,  he  still  takes  as  executor  in  the  first  instance,  and  ®^®<'"*^'^- 
assent  is  necessary  to  complete  his  title  as  legatee  (9).  An  entry 
and  enjoyment  by  the  executor,  accompanied  by  an  act  of  bene- 
ficial ownership,  such  as  disposing  of  the  term  by  will,  shows  his 
election  to  take  as  legatee  (r).  And  so,  too,  the  payment  of  a 
sum  of  money  charged  on  the  term  in  the  hands  of  the  legatee  (s) ; 
or  the  discharge  of  duties  attached  to  the  bequest,  such  as  the 
maintenance  and  education  of  children  (^).  Where  the  bequest 
is  to  the  executor  absolutely,  his  mere  entry  gives  assent ;  but 
where  he  takes  for  life,  something  more  than  entry  is  required  {ii). 

The  executor  or  administrator  cannot,  speaking  generally,  Executor's 
refuse  the  lease,  though  it   be   worth   nothing,   for   he   must  [^*  ^ 

(»)  Johnson  V.   Warwick  (1856),  17  (p)  Austin    v.  Beddoe    (1893),  41 

C.  B.  516.  W.  R.  619. 

{k)  Doe  V.  Sturges  (1816),  7  Taunt.  (?)  Young  v.  Holmes  (1718),  1  Str. 

217.  70. 

(/)  Hawkins  v.  Williams  (1862),  10  (r)  Fmto7i  v.  Clegg  (1854),  9  Ex. 

W.  R.  692.  680. 

(w)  Doey,  Sturges,  7  Taunt,  p.  223.  (s)  Young  v.  Holmes,  supra, 

{n)  Thome  v.  Thwne,  [1893]  3  Oh.  (0  Paramour    v.    Yardley    (1579), 

196.  Plowd.  539. 

(o)  Doe  V.  Mahherley  (1833),,6  C.  &  (m)  Doe  v.  Sturges  (1816),  7  Taunt. 

P.  126.  217,  p.  221. 
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renounce  the  executorship  in  toto  or  not  at  all  {x) ;  but  if  the 
value  of  the  land  is  less  than  the  rent,  and  there  is  a  deficiency  of 
assets,  he  may  waive  the  lease  {y). 

The  executor  or  administrator  of  a  deceased  tenant  is  liable,  to 
the  extent  of  the  assets,  for  arrears  of  rent  accruing  and  breaches 
of  covenant  committed  during  the  life  of  the  tenant  {z). 

With  respect  to  rent  accruing  due  and  breaches  of  covenant 
committed  after  the  death  of  the  tenant,  the  liability  of  the 
executor  depends  upon  special  considerations. 

An  executor,  even  though  merely  an  executor  de  son  tort  (a), 
takes  as  assignee ;  but,  unlike  other  assignees,  who  are  liable  to 
the  lessor  before  entry  (&),  the  executor  is  only  liable  as  assignee 
after  he  has  entered  and  actually  taken  possession  of  the  demised 
premises  (c).  But  he  may  be  sued  as  assignee  simply,  and  it  is 
for  him  specially  to  plead  his  non-entry  (d).  When  he  is  sued  and 
cannot  make  use  of  the  plea  of  non-entry,  he  is  2)rima/aci€  liable 
for  rent  due  and  breaches  of  covenant  committed  subsequently 
to  the  death  of  the  lessee,  and  this  liability  must  be  satisfied  de 
bonis  propriis  (e).  So,  where  executors  by  occupying  and  paying 
rent  become  yearly  tenants,  they  are  under  an  implied  agreement 
to  abide  by  the  terms  of  the  original  contract  (/).  Where,  how- 
ever, the  executor  is  sued  as  executor,  judgment  will  only  be  de 
bonis  testatoris  whether  for  rent  (jf),  or  for  breach  of  covenant 
generally  (fe) ;  and  hence  plene  adniinistravit  will  be  a  good 
plea  (ft).  Specific  performance  of  a  covenant  in  a  lease  to 
take  a  renewed  lease  will  be  decreed  against  the  lessee's 
executors  who  have  entered  and   who  admit  assets;    but  the 


{x)  Per  Denman,  C.J.,  in  Ruhery 
V.  Stevens  (1832),  4  B.  &  Ad.  at  p.  244. 

(y)  2  Williams  on  Exors.  9th  ed. 
1637.  See  Wilkinson  v.  Cuwood 
(1797),  3  Aiist.  905,  per  Macdonald, 
O.B.,  at  p.  909 ;  Stephens  v.  HotJiam 
(1855),  IK.  &  J.  571,  p.  575. 

(z)  2  Williams  on  Exors.  9tli  ed. 
1632. 

(«)  Paiill  V.  Simpson  (lS46)y  9  Q.B. 
365 ;  WtUiams  v.  Beales  (1874),  L.  R. 
9  C   P.  177 

{b)  Walker Y,Ii€eve(llS\),S'Dough 
19;  Williams  v.  Bosanquet  (1819),  1 
Br.  &  B.  238.  Where  one  of  two 
executors  enters,  the  other  is  not  by 
such  entry  made  liable  for  use  and 
occupation:  Natron  v.  Tozer  (1834), 
1  Cr.  M.  &  R.  172. 


(c)  Re^idall  v.  Andreoi  (1892),  61 
L.  J.  Q.  B.  630 ;  Kearsley  v.  OTdtif 
(1864),  2  H.  &  C.  896,  p.  904.  See 
Helier  v.  Casebert  (1664),  1  Lev.  127; 
Hotvse  V.  Webster  (1608),  Yelv.  108. 

{d)  Wollaston  v.  Uaketvill  (1841),  8 
M.  &  Gr.  297,  321 ;  Green  v.  LiOow^ 
(1840),  2  Ir.  L.  R.  384. 

(e)  Tilney  v.  Nm-is  (1701),  1  U 
Raym.  553;  Buckley  v.  Pirk  (1711). 
1  Salk.  316. 

(/)  Buckworth  v.  Simpson  (1835), 
1  Cr.  M.  &  R.  834. 

(<g)  Btickley  v.  Pirk,  supra;  L^daU 
V.  Dunlapp  (1742),  1  Wils.  4.  See 
Hargrave^s  Case  (1600),  5  Bep.  31  a. 

(A)  ira«o»v.  TT'%(  1808),  10  East, 

313. 
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renewed  lease,  if  not  beneficial,  will  be  so  framed  as  not  to 
impose  personal  liability  on  the  executors  (i). 

But  though  the  executor  is  sued  as  assignee,  and  privid  facie  How  executor 
is  liable  personally,  yet  by  pleading  specially  he  can  discharge  S^biifty. 
himself,  if  the  demised  premises  are  of  less  value  than  the  rent. 
If  the  land  is  of  greater  value  than  the  rent,  the  lessor  is  entitled 
to  be  paid  out  of  the  profits,  and  the  executor  cannot  discharge 
himself  by  a  plea  of  ple7ie  adminiBtravH{k).  But  if  the  rent  is  of 
greater  value  than  the  land,  the  executor  may  exonerate  himself 
by  pleading  this  fact  specially  (Z),  and  he  can  limit  his  personal 
liability  for  rent  to  the  yearly  value  of  the  premises  {m) — that  is, 
the  amount  of  rent  for  which  they  could  have  been  let(n).  But 
it  seems  that  he  cannot  after  entry  limit  his  liability  for  breaches 
of  other  covenants  than  the  covenant  to  pay  rent,  such,  for 
example,  as  the  covenant  to  repair  (o). 

The  result  is  that  the  executor  may  be  sued  as  assignee  for 
rent  due  and  breaches  of  covenant  committed  subsequently  to 
the  death  of  the  lessee ;  but  he  can  discharge  himself  from  all 
personal  liability  by  alleging  that  he  is  not  otherwise  assignee 
than  by  being  executor  or  administrator  of  the  lessee,  and  that 
he  has  never  entered  or  taken  possession  of  the  demised  premises ; 
and  if  he  has  entered,  he  can,  by  pleading  that  the  yearly  value 
of  the  premises  is  less  than  the  rent  reserved,  limit  his  liability 
for  rent  to  the  amount  of  such  yearly  value.  If  he  is  sued  as 
executor,  he  may  discharge  himself  by  alleging  that  the  term  is 
of  no  value,  and  that  he  has  fully  administered  all  the  assets 
which  have  come  to  his  hands  (2>).  The  lessor  is  not  entitled 
to  have  the  assets  impounded  to  answer  the  future  rent  and 
covenants  (^). 

When  an  executor  is  sued  for  use  and  occupation  in  his  own  Use  and 
right,  he  must  show  that  his  occupation  is  as  executor,  and  that  ^^^'^P*  *^^- 


(0  Stephens  v.  Hotham  (1855),  1 
K.  &  J.  571. 

{k)  Buckley  v.  Pirh  (1711),  1  Salk. 
316. 

(/)  Buckley  v.  Firk,  supra  ;  Billiuy- 
hiirst  V.  Speerman  (1696),  1  Salk.  297. 

(to)  Beiidall  v.  Andnce  (1892),  61 
L.  J.  a  B.  630.  See  1  Wms. 
Saund.  112,  note  (c) ;  Ruhery  v. 
Stevens  (1832),  4  B.  &  Ad.  241,  245; 
Hopirood  V.  Whaley  (1848),  6  0.  B. 
744;  Hornidye  v.  Wilson  (1840),  11 
A.  &  E.  645. 


(n)  JIapivood  v.  Whaley,  supra  ;  E, 
of  Strathmore  v.  Vane  (1887),  37 
Ch.  D.  128. 

(o)  Rendall  v.  Andreoe  (1892),  61 
L.  J.  Q.  B.  630 ;  Tremeere  v.  Mori- 
son  (1834),  1  Bing.  N.  C.  89,  97; 
Simp  V.  Ntunnan  (1862),  12  C.  B. 
N.  8.  116.  See  Reid  v.  Tent^den 
(1833),  4  Tyr.  111. 

(/))   Wollaston  v.  Hakewill  (1841),  3 
M.  &  G.  p.  321. 

{q)  Kiny  v.  Malcott  (1852),  9  Hare. 
692. 
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he  entered  in  that  character ;  that  he  has  no  assets,  and  that  the 
value  of  the  land  is  not  eqaal  to  the  rent.  Where  the  land  yields 
some  profit,  but  less  than  the  rent,  he  may  tender  the  amount  of 
profit  and  plead  a  tender,  or  he  may  pay  it  into  Court  (r). 

The  executor  can,  like  any  other  assignee,  free  himself  from 
personal  liability  for  future  rent  and  breaches  of  covenant  by 
assigning  the  term(<),  though,  if  the  testator  was  the  original 
lessee,  the  assets  in  his  hands  remain  liable  {t).  Moreover,  by 
following  the  course  provided  by  22  &  28  Vict.  c.  85,  s.  27  (m)— 
i.e.,  by  satisfying  all  liabilities  accrued  due  and  claimed,  and 
setting  apart  a  suj£cient  fund  to  answer  any  future  claim  in 
respect  of  any  fixed  sum  covenanted  to  be  laid  out  on  the  pro- 
perty— he  can  by  such  assignment  avoid  liability  for  all  claimfl 
which  have  not  then  been  made. 

•The  estate  of  the  lessee  remains  liable  notwithstanding  that 
the  lessee  has  assigned  in  his  lifetime  and  the  lessor  has  received 
rent  from  the  assignee  (x).  But  where  the  testator  was  himself 
an  assignee  of  the  lease,  the  executor  can  terminate  the  liability 
of  the  estate  by  assigning,  and  it  seems  that  if  the  rent  exceeds 
the  yearly  value  it  is  his  duty  to  attempt  to  do  so(i/).  The 
executor  of  the  assignee  can  plead  plene  administravit  to  an 
action  by  the  lessee  for  indemnity  (2f). 

The  executor  is  not  personally  liable  for  the  consequences  of 
neglect  to  insure  in  pursuance  of  a  covenant,  where  the  insurance 
expired  in  the  testator's  life  (a). 

(2)  On  Bankruptcy  of  Lessee. 

Under  the  Bankruptcy  Act,  1888  (^),  leaseholds  forming  part 
of  a  bankrupt's  own  property  at  the  date  of  the  bankruptcy  vest 


(r)  Fatten  y.  Reid  (1862),  6  L.  T.  281 . 

(»)  Taylor  v.  Shum  (1797),  1  B.  &  P. 
21 ;  Goodland  v.  Ewing  (1883),  C.  &  E. 
43,  see  note  p.  44. 

(i)  Helier  v.  Casehert  (1664),  1  Lev. 
127;  1  Sid.  266;  Coghil  v.  Freelove 
(1691),  3  Mod.  325  ;  Pitcher  v.  Tovey 
(1692)  4  Mod.  71,  76. 

(u)  Since  this  statute  it  appears 
that  the  indemnity  to  which  an 
executor  was  formerly  entitled  in 
respect  of  leaseholds  (see  King  v. 
MalaM  (1852),  9  Hare,  p.  695)  has 
become  imnecessary.  See  2  Williams 
on  Executors,  9th  ed.  1204,  note  (/) ; 
Dotlsmi  V.  Sammell  {\S6l),  1  Dr.  &  Sm. 
575. 


(x)  Brett  V.  Cumberland  (1619), 
Cro.  Jac.  521.  See  Bachelour  v.  Goif 
(1631),  Oro.  Car.  188.  On  a  leaeetii 
lessees  jointly  with  a  joint  and 
several  covenant  for  rent,  the  estate 
of  a  deceased  lessee  remains  liable, 
notwithstanding  that  his  interest  hn^ 
ceased  :  Burns  v.  Bryan  (1887),  I'i 
App.  Gas.  184. 

(y)  Bowley  v.  Adams  (1889),  4 
M.  &  Cr.  534. 

(z)  Collins  V.  Crouch  (1849X  13 
(i.  B.  542. 

(a)  Fry  v.  Fry  (1859),  27  Bea?. 
p.  146. 

{b)  46  &  47  Vict.  c.  52.  See 
sects.  54,  168 ;  and  generally,  as  to 
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absolutely  iii  the  trustee,  subject  to  the  power  of  disclaimmg 
under  sect.  55.  This  result  does  not  depend  upon  the  election 
of  the  trustee  to  take  them  (c),  nor  is  it  prevented  by  a  restriction 
on  assignment  (d).  Hence  the  trustee,  as  an  assign  of  the  lease, 
is  personally  liable  under  the  covenants  as  from  the  date  when 
the  lease  vests  in  him :  that  is,  from  the  date  of  his  appoint- 
ment (c).  Like  any  other  assignee,  he  can  put  an  end  to  his 
liability  by  assigning  the  premises  over  (e) ;  and,  provided  the 
assignment  is  real,  he  may  assign  to  a  pauper  for  the  express 
purpose  of  ridding  himself  of  liability  (/).  The  trustee  may 
avoid  future  liability  by  assignment,  notwithstanding  that  the 
lease  contains  a  covenant  against  assigning  without  licence 
which  purports  to  bind  assignees  in  law  (g).  A  release  of  the 
trustee  under  sect.  82  of  the  Act  will  secure  him  against  any 
claim  made  by  the  landlord  in  the  bankruptcy,  but  not,  perhaps, 
against  claims  prosecuted  in  any  other  jurisdiction  (h).  The  trustee 
is  entitled  to  be  indemnified  out  of  the  estate  of  the  bankrupt  (/)• 

An  option  to  call  on  the  landlord  to  grant  a  lease  passes,  on 
the  bankruptcy   of  the   tenant,   to   the   trustee,   and   may   be 
assigned  over  by  him  (A;).     The  bankrupt  is  entitled  to  dispose  Altei- 
of  leasehold  property  acquired  by  him  after  the  bankruptcy  and  ?|^^^ 
before  his  discharge,  until  the  trustee  intervenes  to  claim  it  (/). 

Under  sect.   55   of  the  Bankruptcy  Act,   1888,   the  trustee  Disclaimer. 
may  disclaim  property  of  the  bankrupt  consisting  of  'Mand 
of  any  tenure  burdened  with  onerous  covenants,''  or  **  unjusti- 
fiable   contracts,"   by   writing    signed    by    him,   at    any   time 
within  twelve   months  (in)   after   the    first   appointment    of  a 


bankrupt  lessees  and  disclaimer  by 
their  trustees  in  bankruptcy,  see 
Williams'  Bankruptcy,  8th  ed.,  by 
E.  W.  Harsell,  pp.  271—280. 

(c)  WiUoti  V.  Wallani  (1880),  5 
Ex.  D.  155,  163 ;  Titterton  v.  CWpcr 
(1882),  9  Q.  B.  D.  473.  But  the 
tmstee  is  not  liable  for  any  rent 
which  accrued  due  before  his  appoint- 
ment: ib,  ;  and  Stein  v.  Pope,  [1902] 
1  K.  B.  at  p.  599.  See,  too,  ExjHtrte 
DrtMltr  (1878),  9  Ch.  D.  252. 

(d)  Doe  V.  Smith  (1814),  5  Taunt. 
795;  Doe  v.  Bevan  (1815),  3  M.  &  S. 
353.  See  Wadham  v.  Marlowe  (1 785), 
8  Bast,  314,  note  (c). 

(e)  See  Wilkim  v.  Fry  (1816),  1 
Mer.  p.  265. 

(/)  Hopkinsou  v.  Lovering  (1883), 


11  Q.  B.  D.  92;  Onslow  v.  Currie 
(1817),  2  Madd.  330. 

[g)  Re  Johnsm  (1894),  70  L.  T. 
381 

(h)  £x parte  Carter  (1878),  8  Ch.  D. 
731 ;  Ex  parte  Barnard  (1882),  46 
L.  T.  824. 

(i)  Lotorey  v.  Barker-  (1S80),  5 
Ex.  D.  p.  173. 

{k)  Buddand  v.  PapiUon  (1866), 
L.  R.  2  Ch.  67. 

{I)  Re  Clayton  and  Barclay^ a  (Con- 
tract, [1895]  2  CJh.  212. 

{m)  Bankr.  Act,  1890,  s.  13.    The 

Seriod  may  be  extended  by  the 
burt :  ib,  ;  some  good  reason  being 
shown  :  Re  Price  (1884),  13  Q.  B.  1). 
466. 
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trustee  («),  or  where  the  property  does  not  come  to  the  know- 
ledge of  the  trustee  within  one  month  after  such  appointment, 
at  any  time  within  twelve  months  after  he  becomes  aware 
of  it  (o).  This  enactment  enables  the  trustee  to  get  rid  of 
the  bankrupt's  leaseholds,  but  does  not  entitle  him  to  dis- 
claim a  contract  by  the  bankrupt  for  the  sale  of  his  leasehold 
property  without  disclaiming  the  lease  (p).  A  Crown  lease  can 
be  disclaimed  (q).  The  trustee  can  disclaim,  notwithstanding 
that  the  lease  has  been  determined  by  expiration  of  time  or  by 
forfeiture  between  his  appointment  and  the  disclaimer;  and, 
perhaps,  also,  where  it  has  been  determined  before  his  appoint- 
ment (r).  The  disclaimer  should  be  signed  by  the  trustee  in 
person  (s). 

The  disclaimer  operates  to  determine,  as  from  the  date  of 
disclaimer,  the  rights,  interests,  and  liabilities  of  the  bankrupt 
and  his  property  in,  or  in  respect  of,  the  property  disclaimed ; 
and  also  discharges  the  trustee  from  all  personal  liability  in 
respect  of  the  property  disclaimed  as  from  the  date  when  the 
property  vested  in  him  ;  but  does  not,  except  so  far  as  ifl 
necessary  for  the  purpose  of  releasing  the  bankrupt  and  his 
property  and  the  trustee  from  liability,  affect  the  rights  or 
liabilities  of  any  other  person  {t).  Indeed,  as  a  general  role, 
bankruptcy  does  not  affect  the  rights  and  liabilities  of  persons 
not  parties  to  the  bankruptcy,  except  so  far  as  may  be  necessary 
in  the  interests  of  the  trustee  and  creditors  and  the  administration 
of  the  bankrupt's  estate  in  bankruptcy  (u). 


(n)  Bankr.  Act,  1883,  s.  55^  sub- 

f'OCt.  (1). 

(o)  For  the  effect  of  a  prior  con- 
tract of  sale  by  baukrupt,  see  Re 
Mauyhan  (1886),  14  a  k  D.  956; 
Ax  parte  Ednicmda  (1883),  48  L.  T. 
77.  Where  the  bankrupt  has  mort- 
gaged, see  Be  Gee  (1889),  24  Q.  B.  D. 
65;  and  r/.  Be  Wilson  (1871),  13  Eq. 
186. 

(jt)  Be  Bastahle,  Ex  parte  the 
Trustee,  [1901]  2  K.  B.  518,  525. 
Vf»  Pearce  v.  Bastahle^s  Trustee  in 
Bankruptcy,  [1901]  2  Ch.  122. 

{q)  Be  Thomas  (1888),  21  Q.  B.  D. 
380. 

(r)  Ex  parte  Dyke  (1882),  22  Ch.  D. 
410.  See^  p«r«c  Paterson  (1879). 
1 1  Ch.  D.  908. 

[s)  Wilson  V.  Wallani  (1880),  5 
Ex.   D.    155.     But  see  Be   Whitley 


Partners  (1886),  32  Ch.  D.  337. 

(0  Sect  55,  sub-sect  (2).  This 
provision  states  explicitly  the  con- 
struction placed  on  sect.  23  of  the 
Bankruptcy  Act,  1869:  Ex  parU 
Walton  (1881),  17  Ch.  D.  746;  Hill 
V.  E,  db  W,  India  Dock  Co.  (1884),  9 
App.  Cas.  448  (where  an  assipiee 
became  bankrupt,  and  the  habdity 
of  the  original  lessee  was  held 
to  remain,  notwithstanding  trustee's 
disclaimer). 

(m)  Per  Romer,  L.J.,  in  Stein  v. 
Pope,  [1902]  1  K.  B.  at  p.  599.  In 
that  case  a  lessee  assigned  the  lease 
to  the  defendant  by  a  deed  which 
was  an  act  of  bankruptcy,  on  whidi 
the  lessee  was  afterwards  adjudicated 
bankrupt.  Before  the  adjudication 
the  reversioners  sued  the  defendant 
for  rent  which  had  become  due  since 
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In  Stacey  v.  HUl{x)y  Hill  had  become  surety  for  the  rent  Surety. 
payable  by  Chapman  under  a  lease.     Chapman  became  bankrupt, 
and  his  trustee  disclaimed  the  lease.     It  was  held  by  the  Court 
of  Appeal  that  Hill's  liability,  as  surety,  to  the  lessor  ceased 
upon  the  determination  of  the  lease  by  the  disclaimer. 

Under  the  disclaimer  the  trustee  gives  up  to  the  lessor  the  Other  conse- 
entirety  of  the  property  comprised  in  the  demise.  Hence,  if  land  ^Smer. 
and  chattels  are  leased  at  an  entire  rent,  the  trustee  cannot  retain 
the  chattels  under  the  reputed  ownership  clause  {y).  And  since 
the  lease  is  at  an  end  so  far  as  the  bankrupt  and  his  estate  are 
concerned,  the  trustee  cannot  take  advantage  of  provisions 
relating  to  the  determyiation  of  the  tenancy  {z)  ;  thus  he  can- 
not remove  trade  buildings  and  machinery  under  a  provision 
authorizing  such  removal  (a),  unless  the  Court  permits  the 
removal  under  sub-sect.  (8).  But  the  trustee  cannot  rely  upon 
the  disclaimer  as  justifying  acts  which  he  has  previously  com- 
mitted in  violation  of  the  tenant's  obligations,  as  the  removal  of 
hay,  where  this  is  forbidden  by  the  custom  of  the  country  (6). 
In  general,  however,  the  disclaimer  relieves  the  trustee  from  all 
liability  (e),  and  he  is  not  liable  for  rent  prior  to  the  disclaimer, 
either  as  assignee,  or  on  an  implied  contract  of  tenancy,  or  as 
trespasser  (no- 
where a  sum  becomes  due  from  the  landlord  to  the  tenant  for  Set-off. 
allowances  at  the  determination  of  the  tenancy,  the  landlord 
cannot,  as  against  the  trustee,  set  off  arrears  of  rent  accrued  due 
before  the  bankruptcy  (e) ;  unless,  indeed,  by  the  custom  of  the 
country,  the  landlord  pays  only  the  amount  of  the  valuation  less 
arrears  of  rent  {f).  Similarly  the  landlord  cannot  set  off  sums 
due  for  breaches  of  covenant  by  the  bankrupt  (g). 


the  assignment;  but  the  trial  did 
not  take  place  until  after  adjudica- 
tion and  disclaimer  of  the  lease  by 
the  trustee  in  bankruptcy.  It  was 
held  by  the  C.  A.  that  the  defendant 
was  liable  to  pay  the  rent  sued  for, 
although  the  adjudication  related 
back  to  the  act  of  bankruptcy. 

{x)  [1901]  1  K.  B.  660,  664.  Dis- 
tinguish Harding  v.  Preece  (1882),  9 
Q.  B.  D.  281,  which  was  a  case  under 
the  Bankruptcy  Act,  1869. 

(y)  Ex  parte  AUen  (1882),  20  Ch.  D. 
341. 

(z)  Ex  parte  Dyke  (1882),  22  Ch.  I). 
410. 


(a)  Exj)aHeGle<jg{\m\),\^Oh.D. 
7.  See  Ex  parte.  Stephens  (1877),  7 
Ch.  D.  127. 

(6)  Schofield  V.  Hinds  (1888),  58 
L.  J.  Q.  B.  147. 

(c)  Ex  parte  AUen  {1SS2),  20  Ch,!). 
341. 

(rf)  Lotvrey  v.  Barker  (1880),  5 
Ex.  D.  p.  173;  Gabriel  v.  Blanken- 
stern  (1884),  13  Q.  B.  D.  684. 

(«)  Alhtvaij  V.  Steere  (1882),  10 
Q.  B.  D.  22. 

if)  Re  Wilson  (1893),  62  L.  J.  Q.  B. 
628. 

(«/)  Ex  parte  Dyke  (1882),  22  Ch.  J). 
410. 
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Leave  to 
diisclaim. 


Terms  of 
disclaimer. 


Save  in  cases  prescribed  by  general  rules,  the  trustee  cannot 
disclaim  without  the  leave  of  the  Court,  and  the  Court  can 
impose  terms  as  to  fixtures  and  other  matters  arising  out  of  the 
tenancy  {h).  The  cases  so  prescribed  are  as  follows : — (1)  Cases 
where  the  bankrupt  has  not  sublet  or  mortgaged,  and  (a)  the 
rent  is  less  than  20Z.,  or  (b)  the  estate  is  being  administered 
under  sect.  121  of  the  Act,  or  (c)  the  lessor  does  not,  upon  notice 
to  disclaim  being  served  upon  him,  require  the  matter  to  be 
brought  before  the  Court ;  and  (2)  where  the  bankrupt  has  sub- 
let or  mortgaged,  and  neither  the  lessor  nor  the  sublessee  or 
mortgagee,  upon  notice  to  disclaim  being  served  upon  them, 
requires  the  matter  to  be  brought  before^ the  Court  (i). 

In  such  cases,  since  the  trustee  disclaims  without  leave,  there 
is  no  opportunity  for  terms  to  be  imposed  on  him,  and  he  cannot 
be  called  upon  to  pay  rent  to  the  lessor,  notwithstanding  that 
he  may  have  been  in  beneficial  occupation  of  the  premises  for 
the  purpose  of  the  bankruptcy  (A;).  But  where  the  Court  grants 
leave  to  disclaim,  and  the  trustee's  occupation  has  resulted  in 
benefit  to  the  bankrupt's  estate  {I),  or,  although  no  actual  benefit 
has  resulted,  if  the  occupation  was  with  a  view  to  benefit  ()»), 
the  trustee  is  required,  as  a  condition  of  disclaiming,  to  pay  rent 
in  respect  of  the  occupation  (n).  Under  the  Act  of  1869  the 
disclaimer  was  valid  as  between  the  trustee  and  the  lessor,  not- 
withstanding the  failure  to  obtain  leave  (o) ;  but,  under  the 
existing  practice,  a  disclaimer  without  leave,  where  leave  is 
required,  is  for  all  purposes  void  (i). 


(h)  Sect.  55,  sub-sect.  (3).  As  to 
granting  leave,  see  Ex  parte  E,  <fe  W» 
Indui  Dock  Co,  (1881),  17  Ch.  D.  759; 
Ex  parte  Buxton(lSSO),  15  Ch.  D.  289  ; 
and  as  to  appeal,  Be  Woods  (1876),  3 
Ch.  D.  459;  Ex  parte  Sadhr  (1881), 
19  Ch.  D.  122  ;  Ex  parte  E,  &  IF. 
India  Dock  Co. ,  supra  ;  as  to  applying 
for  leave  after  lapse  of  twelve  months. 
Be  Baker  (1891),  8  Morr.  116;  as  to 
including  sevei-al  properties  in  same 
application.  Be  Whitaker  (1888),  21 
CI  B.  D.  261 ;  as  to  trustee's  costs. 
Be  Proctor  (1891),  8  Morr.  251. 
Notice  of  motion  may  be  served  out 
of  the  jurisdiction :  Be  Bathbone 
(1887),  56  L.  J.  a  B.  504.  As  to 
lease  of  chattels,  see  Sheffield  Wagon 
Co,  V.  Stratton  (1878),  48  L.  J.  Q.  B. 
35. 

(0  Bankr.  Eules,  r.  320. 


(k)  Be.  Sandwell  (1885),  14  Q.  RD. 
960. 

(/)  Ex  parte  Izard  (1 883),  23  Ch.  D. 
115;  Be  Zaffert  (1884),  1  Morr.  72; 
Be  Brooke  (1884),  1  Morr.  82. 

(m)  Ex  parte  Isherwood  (1882),  22 
Ch.  D.  p.  395 ;  Ex  parte  Amal  {im), 
24  Ch.  D.  26;  Ex  parte  Good  (1884). 
13  Q.  B.  D.  731,  735. 

(«)  For  refusal  of  leave  where  the 
trustee  has  acted  for  parties  with 
opposing  interests,  see  Be  Cntwther 
(1887),  4  Morr.  100;  and  for  the 
considerations  applicable  where  the 
bankrupt  was  tenant  under  an 
attornment  clause  in  a  mortgage 
deed,  see  Ex  parte  Isherwood  (18S2), 
22  Ch.  D.  384. 

(o)  7?cerfv.^ar<Y?y(1880),  5  Q.B.D. 
184.  See  Ex  jnxrte  Ladbury  (1881), 
17  Ch.  D.  532. 
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Any  person  interested  in  the  property  may  call  apon  the  Notice  to 
trastee  to  decide  whether  he  will  disclaim  or  not,  and  the  trustee  ^  **™* 
mast  then  within  twenty-eight  days,  or  within  such  extended 
period  as  may  be  allowed  by  the  Court,  give  his  decision  (p). 
The  notice  calling  on  the  trustee  to  decide  may  be  given  by  the 
landlord  (9),  and  it  must  be  actually  received  by  the  trustee  (r). 
The  trustee,  if  he  requires  an  extension  of  time,  should,  in  the 
absence  of  special  circumstances  («),  apply  to  the  Court  before 
the  twenty-eight  days  have  expired  (t). 

If  the  trustee  disclaims,  any  person  claiming  any  interest  in  Vesting 
the  property,  or  under  liability  in  respect  of  it,  may  apply  for  an  ^  ®'' 
order  for  the  vesting  of  the  property  in  or  delivery  thereof  to 
any  person  entitled  thereto,  or  to  whom  it  may  seem  just  that 
the  same  should  be  delivered  by  way  of  compensation  for  such 
liability  as  aforesaid,  or  a  trustee  for  him,  and  on  such  terms  as 
the  Court  thinks  just  (if) •  An  underlessee  or  mortgagee  of  the 
bankrupt,  taking  under  a  vesting  order,  must  take  the  property 
on  the  terms  of  being  subject  to  the  same  liabilities  and 
obligations  as  the  bankrupt  was  subject  to  at  the  date  when 
the  bankruptcy  petition  was  filed.  If  he  declines  to  accept  such 
an  order,  he  is  excluded  from  all  interest  in  the  property.  The 
lessor  is,  for  the  purpose  of  this  provision,  a  person  claiming  an 
interest  in  the  disclaimed  property  (x),  and,  although  he  may  not 
be  in  a  position  to  ask  for  an  order  vesting  the  property  in 
himself,  still  he  may  put  the  statutory  machinery  in  motion  for 
the  purpose  of  ascertaining  whether  a  sublessee  is  willing  to 
accept  an  order  vesting  the  property  in  him  subject  to  the 
bankrupt's  liabilities  in  respect  of  it,  or,  if  not,  to  give  up  his 
interest  in  the  property  (y).  In  other  words,  he  may  apply  for 
an  order  requiring  an  underlessee  or  mortgagee  to  take  the 


(p)  Sect.  65,  sub-sect.  (4)  of  the 
Bankr.  Act,  1883. 

(2)  Ex  parte  Mackay  (1884),  14 
Q.  B.  D.  401. 

Jr)  Reed  v.  Harvey,  0  a  B.  D.  184. 

Wi  Ex  parte  Lorering  (1874),  L.  R. 
9  Cli.  686;  Ex  inirte  Moore  (1876), 
2  Ch.  D.  802. 

(0  Re  Richardson  (1880),  16  Ch.  D. 
613. 

(f/)  Act  of  1883,  8.  66,  sub-s.  (6). 
Payment  of  rent  by  a  mortgagee  in 
possession  may  create  a  tenancy  from 
year  to  year,  although  the  lease  has 


been  disclaimed  by  the  trustee  in 
bankiTiptcy  of  the  mortgagor :  Jump 
V.  Payne  (1899),  68  L.  J.  Q.  B.  607. 
As  to  the  jurisdiction  of  a  county 
court  in  bankruptc^r  to  decide  a 
(question  of  merger  arising  in  connec- 
tion with  an  application  for  a  vesting 
order,  see  Lea  v.  Thursby,  [1904]  2 
Ch.  57. 

{x)  Re  Fiuhy  (1888),  21  Q.  B.  I). 
475;  Ex  jntrte  Shilwn  (1887),  20 
Q.  B.  D.  343. 

(y)  Re  Baker f  Ex  parte  Luptou^ 
[1901]  2  K.  B.  628. 
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property  with  the  liabilities  and  obligations  of  the  lease,  or  to  be 
excluded  (z). 

The  registrar  has  a  discretion  as  to  the  persons  to  be  served 
with  notice  of  an  application  under  this  sub-sect.  (6)  of 
sect.  55  of  the  Act  of  1888 ;  and  if  the  lessee,  for  instance,  is 
not  served,  he  will  not  be  prejudiced  by  an  order  made  in  his 
absence  (a). 
LiabiUty  '  Before  the  passing  of  the  Bankruptcy  Act,  1890,  it  was  con- 

o^*^  ^^'*°^  sidered  doubtful  whether  the  person  in  whom  the  lease  was  thus 

vested  was  liable  as  an  original  lessee,  or  only  as  an  assignee  (6). 
Under  sect.  18  of  the  last-mentioned  Act  he  may  be  made  liable 
as  an  assignee  only.  But  this  power  will  be  exercised  only  under 
special  circumstances,  and  in  general  the  vesting  order  requires 
the  person  in  whose  favour  it  is  made  to  take  upon  himself  the 
burden  of  the  unperformed  obligations,  both  past  and  future,  to 
which  the  bankrupt  was  liable  (c).  A  mortgagee  cannot  escape 
liability  by  the  device  of  assigning  to  a  nominee  who  is  a  bare 
trustee  for  him  {d). 
Damages.  A  person  injured  by  the  operation  of  a  disclaimer  can  prove 

in  the  bankruptcy  for  the  amount  of  his  loss  (e).  The  measure 
of  damages  in  respect  of  future  rent  is  the  difference  between  the 
rent  due  under  the  lease  for  the  residue  of  the  term  and  the  rent 
that  now  can  be  obtained  (/) ;  it  includes  also  the  sum  required  to 
leave  the  property  in  the  same  state  as  if  the  covenants  had 
been  properly  performed  (g).  Where  the  assignee  of  a  repairing 
lease  had  become  bankrupt,  and  his  trustee  had  disclaimed  the 
premises,  which  had  become  depreciated  in  letting  value,  the 
assignor  was  allowed,  under  his  covenant  of  indemnity,  to  prove 
as  damages  (i)  two  quarters'  rent  from  the  date  of  disclaimer  to 
give  time  to  repair  and  relet,  (ii)  the  diminution  in  letting 
value  for  the  residue  of  the  term,  and  (iii)  the  amount  of  the 
dilapidations  (/i).  Where  the  lease  is  determinable  at  any  of 
several  periods,  it  is  to  be  taken,  for  the  purpose  of  assessing 

(z)  SeeEeBriiton{lSS9),6lIj.T,52.  sub-sect.  (7). 

{a)  lie  Baker,  [1901]    2  K   B.  at  (/)  Be Llynm  Coal  Co,  {ISll),!^^ 

p.  640 ;  Be  Morgan  (1 889),  22  Q.  B.  D.  7  Ch.  28.     The  lessor  may  also  prove 

592.  for  an  apportioned  part  of  the  rent 

(6)  Be  Finleij  (1888),  21  Q.  B.  D.  accrued  due  between  the  last  (juaiter- 

atp.  487.  day  and  the  date  of  adjudication: 

(c)  Be  Walker  (1895),  72  L.  T.  330.  Be  Leeks,  [1902]  2  Ir.  E.  339. 

{(l)  Be  Smith  (1890),  25  Q.  B.  D.  (g)  Ex  parte  Blake  {lS79)ynCh.T>' 

536,  542.  672. 

(f)  Bankr.   Act,    1883,    sect.    55,  (^)/?€Carrtt«A<T«,[1895]2Man,172. 
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damages,  as  though  it  would  have  been  determined  at  the 
earliest  period  (i).  In  a  case  decided  by  the  Court  of  Appeal 
in  the  year  1880,  where  there  had  been  a  lease  to  partners  as 
joint  tenants,  who  gave  a  joint  and  several  covenant  for  payment 
of  rent,  it  was  held  that  the  lessor  was  entitled,  under  sect.  23 
of  the  Bankruptcy  Act,  1869  (J),  to  prove  against  each  partner's 
separate  estate  for  the  injury  caused  to  him  by  the  trustee's 
disclaimer  of  the  lease  (/?). 


(3)    On   Conviction   of  Lessee  for   Treason  or  Felony. 

By  the  Forfeiture  Act,  1870®,  "convict"  is  defined  to  mean 
any  person  against  whom  judgment  of  death  or  of  penal  servitude 
has  been  pronounced  upon  any  charge  of  treason  or  felony  (771), 
and  an  administrator  of  the  property  of  a  convict  may  be 
appointed  (n). 

The  10th  section  of  the  Act  provides  that  upon  the  appoint-  33  &  34  Vict 
ment  of  any   such   administrator,   all   the  real  and  personal  ^'   ^'  ^  ^  • 
property,  including  choses  in  action,  to  which  the  convict  named  con^t  to 
in  such  appointment  was,  at  the  time  of  his  conviction,  or  shall  ^?*.*^. 
afterwards,  while  he  shall  continue  subject  to  the  operation  of  trator. 
the  Act,  become  or  be  entitled,  shall  vest  in  such  administrator 
for  all  the  estate  and  interest  of  such  convict  therein. 

The  administrator  has  absolute  power  to  let,  mortgage,  sell.  Sect.  12. 
convey,  and  transfer  any  part  of  such  property  as  to  him  shall 
seem  fit  (o) ;  and  he  may  cause  payment  or  satisfaction  to  be  Sect.  14. 
made  out  of   such  property  of  any  debt  or  liability  of  such 
convict  which  may  be  established  in  due  course  of  law,  or  may 
otherwise  be  proved  to  his  satisfaction. 


(f)  Ex  parte  Blake  (ISId),  11  Ch.  D. 
572. 

(j)  Sub-sect.  (7)  of  sect.  55  of  the 
Act  of  1883  is  a  re-enactment  of  the 
concluding  part  of  sect.  23  of  the  Act 
of  1869. 

{k)  Ex  parte  Corhett  (1880),  14 
Ch.  D.  122. 

(/)  33  &  34  Vict.  c.  23. 

(m)  Sect.  6. 

(n)  Sect.  9. 

(o)  Under  this  section  the  adminis- 
trator has  an  absolute  power  of  sale — 
to  be  exercised,  of  course,  reasonably 


and  properly — irrespectively  of  any 
question  as  to  whether  money  is 
wanted  for  payment  of  debts  or  not : 
Carr  v.  Anderson,  [1903]  1  Ch,  90,  at 
p.  94.  But  if  an  administrator  is 
pjroved  to  have  exercised  no  discre- 
tion, and  taken  no  care,  in  the  matter 
of  a  sale,  aiid  a  loss  thereby  ensues 
to  the  convict's  estate,  that  adminis- 
trator will  probably  be  held  by  the 
Court  to  be  personally  responsible 
for  the  loss.  S.  C,  in  C.  A.,  [19031 
2  Ch.  279,  at  p.  283. 


CHAPTER  VI. 

DETERMINATION    OF    THE    TENANCY. 

PA6S 

Sect.  I.    Modes  applicable  to  particular  kinds  of  Tenaxct    .   462 

(1)  Determination  of  tenancy  at  sufferanoe  .        .        .    462 

(2)  Determination  of  tenancy  at  will 463 

Express 463 

Implied 464 

(3)  Determination  of  tenancy  from  year  to  year .        .       .    465 

(i)  When  determinable 465 

(ii)  Notice  to  quit 465 

(a)  Length  of  notice 466 

(b)  Beckoning  of  period 468 

^c)  Form  of  notice 4T2 

(d)  By  whom  notice  may  be  given  .        .475 

(e)  To  whom  notice  is  to  be  given  .        .        ...    476 
if)  Mode  of  service 477 

^g)  Waiver  of  notice 479 

(iii)  Verbal  disclaimer 481 

(4)  Determination  of  tenancies  for  terms  of  years  .        .    .    481 

Tenancies  for  optional  terms 482 

(5)  Determination  of  tenancies  for  life 483 

SEcr.  II.   Modes  generally  applicable  483 

(1)  Merger 483 

(2)  Surrender 485 

Express 485 

Implied 487 

Bent  after  surrender 492 

Operation  of  surrender  on  rights  of  third  persons      .  492 

Surrender  for  purpose  of  renewal 493 

(3)  Forfeiture 494 

(i)  Where  there  is  no  express  proviso  for  re-entry     .  494 
(li)  Where  thei-e  is  an  express  proviso         .         .        .496 

Demand  of  rent 497 

Be-entry 499 

(iii^  Waiver  of  forfeiture 499 

(iv)  Belief  against  forfeiture 503 

(a)  Under  the  Conveyancing  Acts  .         .         .    .  304 

(b)  In  respect  of  non-payment  of  rent         .        .  510 

(c)  In  other  cases 510 

SECT.  I —MODES  APPLICABLE  TO  PABTICULAK  KINDS 

OF  TENANCY. 

(1)  Determination  of  Tenancy  at   Sufferance. 

Tenancy  at  sufferance  may  be  determined  at  anytime  by  landlord 
or  tenant  without  any  demand  of  possession  or  notice  to  quit  (a). 

(a)  Doe  V,   Turner  (1840),  7  M.  &      1    Stark.   308.     See  Doe  v,  MurrtU 
W.  at  p.  235  ;  Doe  v.  Lawder  (1816),      (1837),   8  C.  &  P.  134 ;     WaUi$  v. 
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(2)   Determination   of   Tenancy  at  Will. 
Every  lease  at  will  mast  in  law  be  at  the  will  of  both  parties,  L  Express 
and  therefore  when  the  lease  is  made  to  have  and  to  hold  at  the  ticm""'°* 
will  of  the  lessor,  the  law  implies  it  to  be  at  the  will  of  the  lessee 
also(&).     In  general,  accordingly,  the  tenancy  continues  until 
the  will  of  either  party  has  been  determined,  and  intimation 
given  to  the  other  party.     Thus  the  landlord  cannot  recover  in 
ejectment  against  his  tenant  at  will  unless  he  has  demanded 
possession  (c).     A  notice,  though  couched  as  a  notice  to  quit, 
do^s  not  necessarily  recognise  a  subsisting  tenancy  from  year  to 
year,  but  may  be  a  mere  demand  of  possession  (d). 

Where,  on  a  letting  at  will,  rent  is  reserved  payable  quarterly, 
it  has  been  held  that  the  landlord  terminating  the  tenancy  within 
the  quarter  loses  the  rent,  but  the  tenant  terminating  the  tenancy 
pays  (e).  Now,  however,  under  the  Apportionment  Act,  1870  (/), 
it  is  conceived  that  in  either  case  an  apportioned  rent  would  be 
payable. 

The  landlord  may  determine  a  tenancy  at  will  expressly,  by  By  landlord, 
stating  his  will  to  be  that  the  tenant  shall  leave  (g),  or  by  demand- 
ing possession  (/t),  or  sending  for  the  keys  (i).  Anything  which 
amounts  to  a  demand  of  possession,  although  not  expressed  in 
precise  and  formal  language,  will  indicate  the  landlord's  will  to 
determine  the  tenancy  {k) ;  hence  a  letter  from  the  agent  of 
the  landlord  to  the  agent  of  the  tenant,  stating  that,  unless  the 
tenant  pays  what  he  owes,  the  landlord  will  take  immediate 
measures  to  recover  possession  of  the  property,  is  a  sufficient 
intimation  that  the  tenancy  is  to  determine  ({).  By  words 
spoken  off  the  demised  premises  the  will  is  not  determined  until 
the  lessee  has  notice  (m). 

The  tenant  may  expressly  determine  the  tenancy  by  declaring  By  tenant, 
that  he  will  no  longer  hold  possession  of  the  premises,  and 


Delmar  (I860},  29  L.  J.  Ex.  276.  And 
as  to  possession  taken  pending  com- 
pletioD  of  a  sale  or  negotiations  for  a 
lease,  see  Doe  v.  Sayer  (181 1),  3  Camp. 
8 ;  Doey.  Quiyley  (1810),  2  Camp.  505. 

(6)  Co.  Litt.  55  a. 

{ryOwxltiile  v.  Herbert  (1792),  4 
T.  E.  680,  See  Denn  v.  RawUn» 
(1808),  10  East,  261. 

{(J)  /?o<'v./wy/i*«(1810),3Taunt.54. 

\e)  LeighUm  v.  Thetd  (1702),  2 
Salk.  413. 

(/)  /Swpra,  p.  240. 


((j)  Pollen  V.  Brewer  (1859),  7  C.  B. 
N.  S.  371,  373. 

{h)  Doe  V.  Jones  (1830),  10  B.  &  C. 
718,  721  ;  Doe  v.  M'Kaeg  (1830),  10 

B.  &  C.  721. 

(i")  Pollen  V.  Brewer^  sujjra, 

(k)  Judgment  of  Tindal,  C.J.,  in 

Doe  V.  Price  (1832),  9  Bing.  at  p.  358. 

See    Locke  v.   Matthews    (1863),    13 

C.  B.  N.  S.  753. 

(l)  See  note  (A),  supra, 
{m)  Co.  Litt.  55  b. 
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2.  Implied 
determina- 
tion. 

By  landlord. 


By  tenant. 


quitting  them  accordingly ;  but  the  mere  declaration  will  not 
produce  this  eflfect  (w). 

The  landlord  may  impliedly  determine  a  tenancy  at  will  by 
acts  showing  an  intention  that  it  should  no  longer  exist ;  as,  for 
instance,  by  making  a  lease  of  the  premises  to  another,  to 
commence  presently  (o) ;  or  by  doing  what,  but  for  the  determina- 
tion of  the  will,  would  be  wrongful,  as  entering  upon  the  land 
to  retake  possession  (p),  or  going  there,  without  the  tenant's 
consent,  to  cut  and  carry  away  trees  or  stone  (g),  provided  such 
trees  and  stone  are  not  excepted  from  the  demise  (r) ;  or  by 
agreeing  to  sell  the  freehold  to  the  tenant  (s). 

A  conveyance  of  the  reversion  operates  as  a  determination  of 
a  tenancy  at  will,  if  the  tenant  has  notice  of  it  (0 ;  and  the 
bankruptcy  of  the  landlord  has  the  same  effect  by  reason  of  the 
vesting  of  the  reversion  in  the  trustee  («).  Where  the  act  by 
which  the  intention  of  the  landlord  to  determine  the  tenancy  is 
manifested  is  done  on  the  demised  premises,  it  is  presumed  that 
the  tenant  is  there  and  knows  of  it ;  but  if  the  act  relied  upou 
be  done  off  the  premises,  it  is  requisite  that  the  landlord  should 
give  the  tenant  notice  that  he  determines  the  tenancy  (x). 

The  tenant  may  impliedly  determine  the  tenancy  at  will  by 
granting  an  underlease  (v/),  or  assigning  the  premises  (provided 
the  landlord  has  notice)  (z) ;  or  by  committing  waste  (a). 

The  general  doctrine  is  that  the  death  of  either  landlord  or  tenant 
will  operate  as  a  determination  of  the  will  {b) ;  but  it  has  been 
suggested  that  a  tenancy  at  will  may  continue  after  the  death  of 
one  of  the  parties,  unless  the  heir,  or  legal  representative,  does 
something  to  manifest  his  intention  to  determine  the  tenancy  (c). 


(n)  Co.  Litt.  55  b,  note  373. 

(o)  Dinadale  v.  lies  (1674),  2  Lev. 
88 ;  Hogan  v.  Hand  (1861),  14  Moo. 
P.  C.  310. 

(»)  See  WalUs  v.  Delmar  (1860), 
29  L.  J.  Ex.  276. 

{q)Doe  V.  Turner  (1840),  7  M.  & 
W.  226 ;  9  M.  &  W.  643. 

(r)  Co.  Litt.  65  b. 

(«)  See  judgment  of  Lord  Eldon, 
C,  in  Daniels  v.  Davison  (1809),  16 
Yes.  at  p.  252. 

{t)  DoeY,  Thomas {IS61),  6  Ex.  854. 
See  Doe  v.  Davies  (1851),  7  Ex.  89. 

(m)  Doe  V.  ThomaSy  supra. 

(x)  Per  Parke,  B.,  in  Pinhorn  v. 
Souster  (1853),  8  Ex.  p.   770.     See 


Ball  V.  CuUimore  (1835),  2  Cr.  M. 
&  R.  120. 

(y)  Birch  v.  Wright  (1786),  1  T.  B. 
p.  382. 

(z)  Pinhorn  v.  Soitster  (1853),  8 
Ex.  763,  772.  See  Carpenter  v. 
Colins  (1606),  Yelv.  73. 

(a)  Co.  Litt.  57  a. 

(6)  James  v.  Dean  (1805),  11  Ves. 
at  p.  391 ;  Co.  Litt.  57  b.  See  Z^ 
V.  Bock  (1842),  Car.  &  M.  549,  553. 

(c)  Judgment  in  Morton  v.  WoaU 
(1869),  L.  R.  4  Q.  B.  at  p.  306.  As 
regards  the  heir,  this  must  now  be 
read  subject  to  sect.  1  of  the  Land 
Transfer  Acts,  1897,  supra,  p.  61. 
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The  death  of  the  mortgagor  is  a  determination  of  his  tenancy  at 
will  under  the  mortgagee  (ci{). 

(8)   Determination  op  Tenancy  from  Tear  to  Tear. 

(i)    When   determinable, 

A  tenancy  from  year  to  year  may  be  determined  at  the  end  Tenancy 
of  the  first  or  any  subsequent  year  (e) ;  unless,  in  creating  the  y^^  ^^'  ^ 
tenancy,  the  parties  use  expressions  showing  that  they  con- 
template a  tenancy  for  two  years  at  least  (/) .  A  tenancy  * '  for  one 
year  certain,  and  so  on  from  year  to  year,"  cannot  be  determined 
before  the  end  of  the  second  year  (jg) ;  and  if  it  is  for  one  year 
certain,  with  a  specified  notice  to  quit  afterwards,  notice  cannot 
be  given  for  the  end  of  the  first  year  (h). 

A  lease  to  A.  B.,  his  executors,  administrators,  and  assigns, 
for  a  year,  and  so  on  from  year  to  year,  for  so  long  as  it  shall 
please  the  lessor  and  A.  B.,  his  executors,  administrators  or 
assigns,  does  not  expire  on  the  death  of  A.  B.,  but  vests  in  his 
executors  (t). 

Where  the  tenant  is  to  go  on  at  a  lower  rent  if  the  premises 
cannot  be  let  at  the  old  rent,  he  is  bound  to  allow  inspection  to 
an  intending  tenant  (A:). 


(ii)  Notice  to  quit, 

A  yearly  tenancy  is  determined  by  a  proper  notice  to  quit  given  Where  notice 
by  either  party  to  the  other  (Z),  but  it  maybe  stipulated  that,  ^®^^*^®^- 
upon  a  particular  event,  the  lessee  may  quit  without  notice  (r/i). 
An  undertenant  is  not  justified  in  leaving  without  notice  merely 


(d)  Turner  v.  Barnes  (1862),  2  B. 
&  S.  435 ;  Scfibie  v.  Collins,  [1895]  1 
a  B.  375. 

(e)  Doe  V.  Smaridge  (1845),  7  Q.  B. 
957. 

(/)  Doe  V.  Smaridge,  7  Q.  B.  959. 
See  Denny,  Oartwright  (1803),  4  East, 
29;  Doe  v.  Mainbi/XlS-il),  10Q.B.  473. 

{g)  Doe  V.  Green  (1839),  9  A.  &  E. 
658  ;  Beg,  v.  Chawton  (1841),  1  Q.  B. 
247.     See  Bac.  Abr.  (L.  3),  838. 

(A)  Thompson  v.  Maherley  (1811), 
2  Camp.  573,  is  to  the  contrary,  but 
it  was  questioned  in  Gardner  v. 
Ingram  (1889),  61  L.  T.  729  (agree- 
ment for  five  years,  determinable 
after  the  expiration  of  three  years 

L.T. 


on  a  specified  notice).  See  Jones  y. 
Nixon  (1862),  1  H.  &  C.  48;  Can7ion 
Brewery  Co.,  Ltd,  v.  Nash  (1898),  14 
T.  L.  E.  158. 

(i)  Mackay  v.  Mackreth  (1785),  4 
Dougl.  213. 

(k)  Doe  V.  Hunt  (1836),  1  M.  &  W. 
690. 

(I)  See  notes  to  Duppa  v.  Mayo, 
1  Wms.  Saund.  ed.  1871,  385;  notes 
to  Clayton  v.  Blakey,  2  Sm.  L.  C. 
nth  ed.  127;  and  IJuU.  N.  P.  96, 
notes  (c)  and  (a).  The  notice  may 
be  given  on  Sunday :  Sangster  v . 
Noy  (1867),  16  L.  T.  157. 

{m)  Bethell  v.  Blencowe  (1841),  3' 
M.  &  Gr.  119. 

H  H 
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through  fear  of  distress  by  the  superior  landlord  (n).  Bat  notice 
is  not  required  if  the  tenancy  is  invalid  as  against  the  owner  pro 
tempore ;  thus  formerly  tenant  by  elegit  was  not  required  to  give 
notice  to  a  tenant  who  came  in  after  the  judgment  (o).  Notice 
need  not  be  given  to  an  occupier  who  is  in  as  a  servant,  and  not 
as  a  tenant,  when  he  is  required  to  leave  on  the  termination  of 
his  service  (p). 

Non-payment   of  rent  for  a  long  time  may  be  presumptive 
evidence  of  the  determination  of  a  tenancy  from  year  to  year  (9). 


1.  Where 
there  is  no 
express  agree- 
ment. 


Half-year  s 
notice. 


(a)    LENGTH   OF  NOTICE. 

Where  no  express  stipulation  is  made  between  the  parties  as  to 
the  length  of  notice  required  to  be  given,  it  seems  that  this  mav 
be  regulated  by  custom  (r) ;  but  there  must  be  strong  evidence  of 
such  custom  («). 

If  no  such  custom  exists,  reasonable  notice  to  quit  must  be 
given  (t),  and  it  is  settled  that  the  reasonable  notice  to  which  a 
tenant  from  year  to  year  of  corporeal  hereditaments  is  entitled  is 
half-a-year's  notice  (u),  expiring  at  the  end  of  some  current  year 
of  the  tenancy  (x),  notwithstanding  the  rent  is  reserved  quar- 
terly iy).  The  rule  applies  also  to  the  case  of  notice  given  by  an 
executor  (z),  and  to  the  case  of  an  infant  who  becomes  entitled  to 
the  reversion  of  an  estate  leased  from  year  to  year  (a) ;  but  it  does 
not  apply  to  the  case  of  enjoyment  of  an  incorporeal  hereditament, 
such  as  a  right  of  shooting ;  so  that  a  comparatively  short  notice 
of  intention  to  determine  such  a  right  may  be  reasonable  notice  (ft). 


(«)  RickeU  v.  Tullick  (1833),  6  C. 
&  P.  66. 

(oj  Doe  V.  Hilder  (1819),  2  B.  &  A. 
782,  see  p.  785.  But  now  the  tenant's 
title  would  be  good  if  he  came  in 
before  registration  of  the  writ :  Land 
Charges  Kegistration  Act,  1888  (51  & 
52  Vict.  c.  51) ;  Judgment^  Act, 
1864  (27  &  28  Vict.  c.  112). 

(/>)  R,Y,InhaU.ofChe9hunt{\^\%\ 
1  B.  &  A.  473 ;  Doe  v.  Derry  (1840), 
9  C.  &  P.  494;  Mayhew  v.  Sattle 
(1854),  4  E.  &  B.  347.  See  Doe  v. 
Miles  (1816),  1  Stark.  181. 

{q)  Staggy.  Wyatt  (ISSS),  2  Jur.  892. 

(r)  Boe  V.  Wilh'nson  (1773),  cited 
in  note  228  to  Co.  Litt.  270  b.  See, 
too.  Roe  V.  Charnock  (1790J,  Peake, 
N.  P.  C.  4 ;  also  judgment  m  Doe  v. 
Siiowden  (1779),  2  W.  Bl.  at  p.  1225; 


Ttjley  V.  Seed  (1697),  Skin.  649. 

(«)  Boe  V.  Charnock f  supra^  at  p.  5. 

(t)  Doe  V.  WaUs  (1797),  7  T.  B- 
per  Lord  Kenyon,  p.  85. 

{u)  Right  V.  Darby  (1786),  1  T.  B. 
p.  163;  Birch  v.  Tfri^A^  (1786),  1 
T.  R.  p.  379;  Maddon  v.  White 
(1787),  2  T.  E.  159;  Doe  v.  Foriff 
(1789),  3  T.  R.  p.  17. 

(x)  Judgment  of  Erie,  C.J.,  in 
Bridges  v.  Potts  (1864),  17  C.  B.  N.8. 
p.  332. 

(y)  Shirley  v.  Newman  (1795),  1 
Esp.  266. 

(z)  Gulliver  v.  Burr  (1766),  1  W. 
Bl.  596. 

(a)  Maddon  v.  hl^ite  (1787),  i 
T.  R.  159. 

(6)  lAme  V.  Adams,  [1901]  2  CL 
598,  601. 
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The  general  rule  is  varied,  in  the  case  of  holdings  (c)  to  which  Holdings 
the  Agricultural  Holdings  Acts,  1888  and  1900,  apply,  by  the  Igricuitnjal 
88rd  section  of  the  Act  of  1888,  which  is  as  follows :—  HoWings 

"  Where  a  half-year's  notice,  expiring  with  a  year  of  tenancy,  45^47  y^^^ 
is  by  law  {d)  necessary  and  sufficient  for  determination  of  a  c.  61,  s.  S3, 
tenancy  from  year  to  year,  in  the  case  of  any  such  tenancy 
under  a  contract  of  tenancy  made  either  before  or  after  the 
commencement  of  the  Act,  a  year's  notice  so  expiring  shall  by 
virtue  of  this  Act  be  necessary  and  sufficient  for  the  same,  unless 
the  landlord  and  tenant  of  the  holding,  by  writing  under  their 
hands,  agree  that  this  section  shall  not  apply,  in  which  case  a 
half-year's  notice  is  to  continue  to  be  sufficient ;  but  nothing  in 
the  section  shall  extend  to  a  case  where  the  tenant  is  adjudged 
bankrupt,  or  has  filed  a  petition  for  a  composition  or  arrangement 
with  his  creditors." 

A  notice  to  quit  under  the  foregoing  enactment  may  be  served 
in  any  of  the  modes  authorized  by  the  28th  section  of  the  Act  of 
1888  (e). 

There  is  some  uncertainty  as  to  the  length  of  the  notice  Short 
required  to  determine  a  quarterly,  monthly,  or  weekly  tenancy.  '^^^®*- 
A  weekly  tenancy  does  not  determine  without  notice  at  the  end  of 
each  week,  and  it  is  clear  that  some  notice  is  required  to  deter- 
mine it  (/).  Apparently  also  the  notice  should  be  a  week's 
notice  (^),  and  so  in  a  quarterly  tenancy  a  quarter's  notice  (//), 
and  in  a  monthly  tenancy  a  month's  notice,  should  be  given  (i). 

The  parties  to  the  tenancy  may  arrange  the  notice  necessary  2.  Where 
to  determine  it.     **If  the  parties  choose  to  do  so,  they  may  expreaea^ee- 

mcnt. 

(c)  Agxic  Hold.  Act,  1883,  8.  54;  2KB.  82.     Sect.  28  of  the  Act  of 

and  see  tn/ra,  Chap.  VII.,  Sect.  4  (1).  1883  is  quoted  infra,  p.  477. 

((0  Where  the  parties  have  expressly  (/)  Bowen  v.  Anderson,  [1894]  1 

agreed  for  half-a- year's  notice,  the  Q.  B.  164;  Jmies  v.  Mills  (1861),  10 

notice  is  not  regulated  hy  law,  i.e.,  by  C.  B.  N.  S.  788.    See,  too,  per  Parke, 

implication  of  law,  and  the  section  is  B.,  in  Huff  ell  v.  Armitstead  (1835), 

excluded:  Barlow  v.  Teal  (1885),  15  7  C.  &  P.  p.  58;  Doe  v.  Hazell  (1794), 

Q.  B.  D.  601.     It  is  also  excluded  if  1  Esp.  94  ;  Doe  v.  Raffan  (1796),  6 

the  agreement  is   for  six   months*  Esp.  4. 

notice,  on  the  ground  that  such  a  (y)  Harvey  v.  Copeland  (1892),  30 

notice  is  not    half-a-year's    notice :  L.  B.  Ir.  412. 

R7/A:m«)n  V.  Ca/i'er<(1878),  3C.P.D.  {h)  Towne  v.    Campbell  (1847),   3 

360.    To  exclude  the  section  in  cases  C.  B.  921.     See   Wilkinson  v.  Hall 

where  it  would  prima  facie  apply,  (1837),  3  Bing.  N.  C.  508,  p.  531. 

the  parties  must  specifically  agree  in  (i)    Beamiefi    v.     Cox    (1885),    10 

wrihng  to  thateffect,  and  both  parties,  L.  K.  Ir.  270,  458.    See  per  WiUiams, 

or  (it  is  conceived)  their  agents,  must  J.,  in  Jones  v.  Mills  (1861),  10  C.  B. 

sign  the  writing.  N.  S.  p.  798. 

(e)  Van  Grutten  v.  Trevenen,  [1902] 

H  H   2 
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Btipnlate  that  they  shall  be  at  liberty  to  put  an  end  to  the 
tenancy  by  a  notice  expiring  at  any  time  "  (A:).  For  instance,  they 
may  agree  that  a  three  months'  notice  **  on  either  side  at  any 
time  "(A:),  or  even  a  week's  notice,  shall  be  sufficient  (I);  and 
there  is  no  objection  to  a  tenancy  being  created  which  is  to  be 
determined  by  a  week's  notice  to  quit,  with  an  allowance  of  a 
reasonable  time  after  the  expiration  of  the  notice  for  the  tenant 
to  remove  his  goods  (m). 

It  is,  however,  to  be  borne  in  mind  that,  where  a  week's  notice 
has  to  be  given,  that  means  seven  clear  days'  notice ;  and  a 
fraction  of  a  day  cannot  be  counted  in  the  length  of  notice  (n). 

The  parties  may  also  stipulate  that  the  notice  shall  expire  at 
any  period  of  the  year  (o).  Where  there  is  no  express  or  implied 
stipulation,  the  notice  agreed  upon  between  the  parties  most  be 
given  so  as  to  expire  at  the  end  of  some  current  year  of  the 
tenancy  (p).  Thus,  an  agreement  by  a  tenant  from  year  to  year 
to  quit  at  a  quarter's  notice,  means  a  quarter's  notice  expiring  at 
the  end  of  some  year  of  the  tenancy  (;>).  And  so,  where  there 
was  an  agreement  for  tenancy  of  a  shop  at  ^'  the  rent  of  252.  per 
annum  from  October  1st,  1894,  three  months'  notice  on  either 
side  to  terminate  the  agreement,"  it  was  held  that  the  tenancy 
was  a  yearly  one,  determinable  only  on  the  1st  of  October  in  any 
year  upon  three  months'  notice  (g). 


(b)    RECKONING   OP   PERIOD   OP  NOTICE. 

In  strictness  half-a-year  is  182  days  (r),  and  where  the  tenancy 
commences  between  two  quarter-days,  this  is  the  period  of  the. 
notice  («),  the  number  of  days  being  reckoned  by  including  one 


(k)  Soamea  v.  Nichohan,  [1902]  1 
K.  B.  at  p.  158. 

(/)  Judgment  of  Erie,  C.J.,  in 
BriiUfes  v.  Putts  (1864),  17  C.  B.  N.  S. 
p.  333 ;  followed  in  Soames  v.  Nichol' 
»on,  supra. 

(wi)  Cornish  v.  Stuhbs  (1810),  Jj.'EL 
6  C.  P.  334.  In  Vint  v.  Constable 
(1871),  25  L.  T.  324,  a  custom  was 
set  up  for  the  tenant  of  a  stone  quarry 
to  remain,  after  the  expiry  of  a  notice 
to  quit,  in  order  to  get  tKe  stone  he 
had  **  bared,"  but  the  evidence  failed 
to  establish  it. 

(n)  Westwi  V.  FidJer  (1903),  88 
L.  T.  769,      . 

(o)  See  Bridges  v.  Potts  (1864),  17 


C.  B.  N.  S.  333;  Doe  v.  Qrafkm 
(1852),  18  a  B.  496;  CMeU  ?. 
Curling  (1847),  10  Q.  B.  785;  Bf 
Threlfall  (1880),  16  Ch.  D.  274 ;  Ki^q 
V.  Et^sfield,  [1897]  2  Q.  B.  475. 

(p)  Doe  V.  Dotwi-an  (1809),  1  Twmt 
555  ;  2  Camp.  78 ;  Brown  v.  BttrfM" 
shaw  (1826),  7  D.  &  Ry.  603.  See, 
too,  Bridges  v.  Potts^  and  Soamn  t. 
Nicholson,  supra ;  Cudby  y.  Martrtie: 
(1840),  11  A.  &E.  720. 

(q)  Dixon  v.  Bradford^  <fcc.,  Cvd 
Supply  Co.,  [1904]  1  K.  B.  444.  As 
to  Kemp  V.  Derrett  (1814),  3  Owiipi 
510,  quanre. 

(r)  Co.  Litt.  135  b. 

(s)  1  Wms.  Saund.  ed.  1871,  p.  386. 
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extreme  and  excluding  the  other  (t).  Bat  where  the  tenancy 
commences  on  a  quarter-day,  a  notice  reckoned  by  a  customary 
half-year  is  both  sufficient  {u)  and  necessary.  Thus,  notice  on 
the  29th  September  to  quit  on  25th  March  is  good,  though  the 
interval  is  only  177  days  (x).  And  notice  on  the  26th  March  to 
quit  on  the  29th  September  will  not  do,  though  the  interval 
is  187  days  (y).  So  where  a  tenancy  commencing  on  one  of 
the  ordinary  feast-days  is  expressly  made  determinable  on  six 
months'  notice,  this  means  a  customary  six  months ;  that  is, 
from  one  of  the  usual  quarter-days  to  the  next  but  one  following, 
although  such  six  months  should  exceed  or  fall  short  of  the 
number  of  days  which  constitute  half-a-year  (z).  Where  six 
calendar  months'  notice  is  to  be  given,  the  requirement  must  be 
strictly  followed,  notwithstanding  that  by  the  custom  of  the 
country  a  shorter  period  constitutes  a  half-year  (a).  But 
ordinarily  "month"  means  lunarDaontl^^  That  is  the 
primary  meaning  of  the  word'TnTegaTdocuments (c). 

As  already  stated,  the  half-year's  notice  must  ordinarily  expire  Kxpiration 
at  the  end  of  the  year  of  the  tenancy  (d),  and  a  notice  given  to  ^'  ^^^^^ 
quit  at  a  date  subsequent  to  the  expiration  of  the  year  is 
bad.  Following  out  this  rule  strictly,  a  notice  to  determine  on 
19th  May  a  tenancy  beginning  on  that  day  in  a  previous 
year  would  be  bad ;  for  the  whole  of  the  first  19th  May 
would  be  reckoned  in  the  year  (e),  and  hence  a  subsequent 
18th  May  would  be  the  last  day,  and  notice  should  be  given  for 
this  date(/) ;  though,  if  the  tenancy  commenced /rom  19th  May, 
'  that  date  would  be  excluded  (g),  and  notice  for  an  ensuing 
19th  May  would  be  good.  This  refinement,  however,  has  not 
been  adopted,  and  whether  the  term  commences  "  on "  or 
**  from  "  a  given  date,  notice  may  be  effectually  given  for  any 


4     >OLVt-'^+«' 


m  Sidebotham  v.  Holland,  [1895] 
1  Q.  £.  378,  per  Lindley,  L.J.,  at 
p.  384 ;  Quartcrmaine  v.  Selhy  (1889), 
5  T.  L.  R.  223. 

(tt)  Roe  V.  Doe  (1830),  6  Bing.  574 ; 
Doe  v.  Green  (1803),  4  Esp.  198. 

(x)  1  Wms.  Saund.  p.  386;  Doe  v. 
OreeUf  eupra, 

(y)  Bight  V.  Darby  (1786),  1  T.  R. 
159;  Morgan  v.  Davies  (1878),  3 
C.  P.  D.  260. 

(z)  Morgan  v.  Davies,  supra. 

(a)  Travers  v.  Mason  (1896),  46 
W.  R.  77. 


(b)  Johnstone  v.  Hudlestone  (1825), 
4  B.  &  C.  p.  932.  See,  too,  Rogers  v. 
Kingston  Dock  Co. (1864),  34  L.J.  Ch. 
165,  judgment  of  Wood,  V.-C,  p.  166. 

(c)  Brunery.  Moore,  [1904]  1  Gh.  305. 

(d)  Doe  V.  Ora/tonhSo2),  18  Q.B. 
496.  See,  too,  per  Lord  Campbell, 
C.J.,  and  Erie,  J.,  pp.  501,  502  ;  Doe 
V.  Z«i(1809),  11  Eafit,  312. 

(e)  Clayton's  Ca«e (1586),  5 Rep.  la. 
(/)  Sidebotham  v.  Holland,  (lH95] 

1  Q.  B.  378,  judgmental  A.  L.  Smith, 

L.«r. 

(g)  Clayton's  Case^  supra. 
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Weekly 
tenancy. 


Period  with 
reference  to 
which  notice 
must  be  given. 


Admissions 
by  tenant. 


anniversary  of  that  date  (h).  And  notice  must  be  to  qait  on  that 
day  generally,  not  at  any  particular  hour  before  the  end  of  the 
day  (i).  Any  difficulty  as  to  the  exact  date  should  be  avoided  by 
framing  the  notice  in  the  usual  alternative  form  {k). 

Where  a  weekly  tenancy  begins  on  Thursday,  notice  should  be 
served  for  that  day,  though  notice  to  quit  on  or  before  Friday  in 
a  subsequent  week  is  probably  good  (l).  The  difficulty  may  be 
overcome,  as  in  the  case  of  a  yearly  tenancy,  by  giving  the  notice 
in  a  general  form  ;  that  is,  to  quit  at  the  end  of  the  tenancy  next 
after  a  week  from  the  date  of  the  notice  (m). 

The  implied  condition  as  to  the  notice  expiring  at  the  end  of 
some  year  of  the  tenancy  renders  it  important  that  the  time  of 
commencement  of  the  tenancy  should  be  correctly  ascertained. 
The  question  at  what  period  a  tenancy  began  is  a  matter  for  the 
decision  of  a  jury,  upon  a  consideration  of  all  the  facts  (k).  If 
the  tenant  alleges  that  a  notice  to  quit  given  to  him  does  not 
correspond  with  the  time  at  which  his  tenancy  commenced,  it  is 
incumbent  on  him  to  prove  the  true  time  of  commencement (o). 
Where  the  commencement  of  a  tenancy  was  on  Old  Michaelmas 
Day,  a  notice  to  quit  at  Michaelmas  was  held  to  mean  Old  Style, 
and  was  therefore  good  {p). 

When  a  tenant,  on  being  applied  to  respecting  the  commence- 
ment of  his  holding,  informs  the  person  making  the  inquiry  that 
it  begins  on  a  certain  day,  and  notice  to  quit  on  that  day  is  given 
at  a  subsequent  time,  the  tenant  will  not  be  allowed  to  set  np  a 
holding  from  a  dififerent  day  (q).  It  makes  no  difference  whether 
the  information  so  given  proceeds  from  mistake  or  design  (9). 
The  mere  notice  to  quit,  at  a  certain  time,  given  by  the  landlord, 
is  not,  in  itself,  evidence  of  a  holding  from  that  time  (r) ;  but  if  it 
be  served  personally  on  the  tenant,  and  he  make  no  objection  at 
the  time,  this  is  pHmd  facie  evidence  from  which  a  jury  may  find 


(h)  Sideboiham  v.  Holland,  [1895] 
1  Q.  B.  378. 

(1)  Page  v.  Moore  (1850),  15  Q.  B. 
684. 

(k)  Infra,  p.  74,  in  note  [d) ;  Side^ 
hotham  v.  Holland,  supra,  judgment 
of  A.  L.  Smith,  L.J.,  p.  389. 

(Q  Harvey  v.  Copeland  (1892),  30 
L.  K.  It.  412.  So  held  by  Jolmson 
and  O'Brien,  JJ. ;  Gibson,  J.,  diss. 

im)  Doe  V.  ScoU  (1830),  6  Bing. 
362. 

(n)  Walker  v.  Oode  (1861),  6  H.  & 


N.  594 ;  supra,  p.  97. 

(0)  Doe  V.  Wrightman  (1801),  4 
Esp.  p.  7. 

(p)  Denn  v.  Walker  {ISOO),  Peike. 
Add.  Gas.  194 ;  Doe  v.  Fince  (1809), 
2  Camp.  256 ;  Doe  v.  Perrtw  (1840), 
9  0.  &  P.  467;  Furley  v.  WoodlllU), 
1  Esp.  198. 

{q)  Doe  y.  Lambley  (1798),  2  fisp. 
635. 

(r)  Per  Lord  EUenborough,  C.J.t 
in  Doe  v.  Forster  (1811),  13  Bwt. 
p.  406. 
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that  the  tenancy  commenced  at  the  period  specified  in  the 
notice  (8).  The  tenant,  however,  is  not  precluded  from  after- 
wards insisting  on  the  insufficiency  of  the  notice  (0«  And  a 
tenant  who  by  mistake  gives  notice  for  an  earlier  period  than  the 
end  of  the  year  is  not  bound  by  the  notice,  although  it  is  accepted 
by  the  landlord  (u). 

Where  a  tenant  continues  in  possession  after  the  expiration  of  Where  tenant 
his  lease  without  having  entered  into  any  new  contract,  he  holds  simf  aftS*^ 
upon  the  former  terms  as  to  the  time  of  quitting  (x).    If,  whilst  expiration  of 
holding  over,  he  assigns  his  interest,  the  tenancy  of  the  assignee 
will  also  be  held  to  commence  on  the  same  day  as  the  original 
lease  (y).    But  if  the  lease  has  already  been  assigned,  so  that 
it  is  the  assignee  and  not  the  original  lessee  who  holds  over, 
it  seems  that  the  yearly  tenancy  arising  on  payment  of  rent 
commences  on  the  expiration  of  the  lease  (z). 

A  void  lease  or  agreement,  under  which  a  tenant  has  entered,  where  tenant 
and  paid  rent>  will  regulate  the  terms  on  which  the  tenancy  ^^idTe^^^^ 
subsists,  including  the  time  of  the  year  when  the  tenant  is  to 
quit  (a).     If,  subsequently  to  the  expiration  of  the  term  fixed  by 
the  void  lease  or  agreement,  the  tenant  goes  on  paying  rent,  the 
tenancy  from  year  to  year  thus  arising  will  be  determinable  by 
notice  to  quit  expiring  at  the  time  of  his  original  entry  (b).    But 
no  notice  to  quit  is  necessary  at   the  expiration  of  the  term 
originally  contemplated  by  the  agreement  or  lease  (c).     A  stipu- 
lation for  two  years'  notice  cannot  be  incorporated  in  a  yearly 
tenancy  arising  upon  occupation  under  an  agreement  for  a  lease  (d). 
Where  a  tenant  from  year  to  year,  having  entered  in  the  middle  Where  tenant 
of  a  quarter,  pays  rent  to  the  next  quarter-day,  and  thenceforth  ^gj^g^  ^^^ 

quarter-days. 

(«)  Doe  V.  Forster,  13  East,  405 ;  against    the    lessor) ;     Simmons    v. 

Doe  V.    Woambwell  (1811),  2   Camp.  Underwood  {1891),  76  L.  T.  777. 

659;    Thomas  v.   Thomas  (1811),    2  (y)  Doe  v.  Samuel  (1805),  6  Esp. 

Camp.  647  ;   Doe  v.  Bigga  (1809),  2  173. 

Taunt.  109.  (2)  Doe  v.  Lines  (1848),  11  Q.  B. 

(0  Oakapple  v.   Copoiis   (1791),   4  402. 


A. 


361.  (a)  Doe  v.  Bell  (1793^,  5  T.  R  471. 

(u)  Doe    V.     Mil  ward    (1838),    3  [h)  See  judgment  of  Coltman,  J., 

M.  &  W.  328.  in  Berreij  v.  Lindley  (1841),  3  M.  & 

(x)  See  Doe  y.  Tiell  (1793),  5  T.  R.  Gr.  498,  p.  513. 

p.  472;  Boe  v.  Ward  (1789),  1  H.  Bl.  (c)  Doe  v.  Strattmi  (1828),  4  Bing. 

96 ;  Doe  y.  Weller  (1798),  7  T.  R.  478.  446;  Tress  v.  Savage  (1854),  4  E.  &  B. 

See  Doe  v.  Dobell  (1841)  1  Q.  B.  806 ;  36;  Doe  v.  Moffatt  (1850),  15  Q.  B. 

Humphreys    v.    Franks    (1856),    18  257.     See  SauiKtge  v.  Dupuis  (1811), 

C.  B.  323 ;  KeUy  v.  Patterrson  (1874),  3  Taunt.  410. 

L.  R.  9  C.  P.  681  (see  this  case  as  {d)  Tooker    v.     Smith    (1857),     1 

to  holding  over  by  an  underlessee  H.  &  N.  732. 
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from  quarter  to  quarter,  his  tenancy  is  held  to  commence  on  the 
quarter-day  after  his  entry  {e).    Where  he  has  not  paid  rent  for 
the  fraction  of  a  quarter,  the  period  of  his  entry  is  taken  to  be 
the  time  of  commencement  of  his  tenancy  (/) ;  unless  the  agree- 
ment specifies  a  quarter-day  as  the  day  for  the  first  payment 
of  reni(g). 
Where  tenant      In  cases  where  the  incoming  tenant  enters  upon  different  parts 
SffMentparts  ^^  ^^^  demised  premises  at  different  times,  it  is  sufficient  to  give 
of  demised       half-a-year's  notice  to  quit  before  the  substantial  time  of  entry  (A); 
different  ^       ^^^m  ^^^  time  of  entry  on  the  principal  part  of  the  premises.    Li 
times.  these  cases,  the  question  of  what  is  the  principal,  and  what  the 

accessory,  must  depend  upon  the  relative  value  and  importance 
of  the  premises  let  together,  and  is  a  matter  for  the  decision  of 
a  jury  (i). 

(c)   FOBM  OF  NOTICE. 

The  notice  to  quit  should  show  when  the  premises  are  to  be 
given  up  (k),  but  it  may  be  expressed  in  general  terms,  requiring 
the  tenant  to  quit  at  the  end  of  the  current  year  of  his  tenancy 
which  shall  expire  next  after  the  end  of  one  half-year  from  the 
date  of  the  notice  (/),  and  to  avoid  any  question  as  to  the  exact 
day  of  determination  of  the  tenancy  the  notice  is  usually 
expressed  in  the  alternative  (m).  A  notice  to  quit  ''at  the 
expiration  of  the  present  year's  tenancy  '*  is  sufficient,  although 
it  is  not  apparent  on  the  face  of  the  notice  that  it  was  given  six 
months  before  the  period  for  quitting  (n).  An  obvious  mistake 
in  the  notice  will  be  corrected ;  thus,  notice  served  at  Michael- 
mas, 1795,  to  quit  at  Lady  Day,  1795,  was  held  good  for 
Lady  Day,  1796  (o) ;  and  a  possible  but  absurd  construction  of 
the  notice  will  be  rejected  in  favour  of  one  which  will  make 
the  notice  effectual  (;)).     The  intention  of  the  landlord  is  to  be 

(f)  Doe  y.  Johnson  (1806),  6  Esp.      498,  501. 

10;i>ocv.  ^toi)/c<(/»*(1828),  3C.&P.  (k)  Qoode    v.    HotvtlU    (18381   4 

275.  M.  &  W.  p.  201. 

(/)  Doe   V.   Matthews    (1851),    11  (I)  Doe  y,  Butler  (1798),   2  Esp. 

C.  B.  675.  589  ;  I)oe  v.  Steel  (1811),  3  Camp,  at 

(g)  Saiidill    V.    Franklin    (1875),  p.  117; /)o€  v.  SmrtA  (1836),  5  A.4E 
L.  E.  10  C.  P.  377.  350. 

(h)  See  judgment  of  Lord  Ellen-  {m)  See    Sidehotham   v.    Holland, 

borough,   C.J.,   in  Doe   v.    Watkina  [1895]  1  Q.  B.  p.  389. 

(1806),  7  East,  p.  555  ;  Doe  v.  Snowden  (?i)  Doe  v.  Timothy  (1847),  2  C.  &  K. 

(1779),  2  W.  BL  1224;  Doe  v.  Spence  351. 

(1805),    6   East,   120,    123;    Doe  v.  (o)  Doe  v.  Kightly  (1796),  7  T.  B. 

Hughes  (1840),  7  M.  &  W.  139;  Doe  63. 

V.  Jihodea  (1843),  11  M.  &  W.  600.  (p)  Doe    v.    Culliford    (1824),   4 

(0  Doe  T.  Howard  (1809),  11  East,  D.  &  By.  248. 
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looked  at,  and  when  language  is  used  which  leaves  the  effect  of 
the  notice  open  to  doubt,  the  rule  of  construction  is  to  make  it 
sensible  and  not  insensible.  On  this  principle,  where  a  tenant 
held  on  a  yearly  tenancy  from  Lady  Day  to  Lady  Day,  and  the 
landlord  on  the  24th  March,  1898,  gave  her  notice  to  quit  ''  on 
the  24th  June,  1898,  or  at  the  end  of  your  current  year's 
tenancy,"  it  was  held  to  be  a  good  notice  to  quit  on  the 
25th  March,  1899  (q).  But  generally  a  notice  to  quit  at  the  end 
of  the  current  year  of  the  tenancy,  served  within  six  months  of 
the  date  of  determination,  is  not  construed  as  a  notice  for  the 
end  of  the  following  year  (r).  A  notice  to  quit  on  one  of  two 
days  is  good,  if  served  six  months  before  the  day  on  which  the 
tenancy  commenced  {s).  Where  the  tenant  simply  gives  notice 
of  his  desire  to  quit,  the  sufficiency  of  the  notice  may  be  aided 
by  the  reply  of  the  landlord  pointing  out  when  the  notice  will 
take  effect  (0- 

It  is  not  essential  that  a  notice  to  quit  should  be  in  writing  (/^) 
— at  least  where  the  tenancy  is  by  parol  (x) — or  that  it  should 
state  to  whom  possession  is  to  be  delivered  up  (y),  though  if  this 
is  stated,  it  should  be  done  with  certainty.  A  notice  to  give  up 
possession  to  ''  the  rector  and  churchwardens  for  the  time  being  " 
has  been  held  bad  for  uncertainty  (z). 

An  error  in  the  description  of  the  premises  will  not  invalidate 
the  notice  if  the  person  to  whom  it  is  given  has  not  been  misled 
by  it  (a),  and  a  mistake  in  the  christian  name  of  the  tenant  will 
not  be  fatal  if  the  notice  is  kept  by  him  without  objection  (6). 
A  notice  to  quit  a  part  only  of  premises  leased  together  is  void  (c).  Notice  to 
and  none  the  less  that  the  landlord  has  sold  the  reversion  to  the  ??!L?^*  ^' 
rest  {(i) ;  but,  in  the  case  of  a  tenancy  from  year  to  year  of  a 
holding  to  which  the  Agricultural  Holdings  Acts,  1888  and  1900, 


premises. 


{q)  WHde  v.  Dyer,  [1900]  1  Q.  B. 
23  2d. 

(r)  Doe  V.  Morphett  (1845),  7  a  B. 
577,  commented  upon  in  Wride  v. 
Dyer,  supra;  Mills  v.  Ooff  (1845), 
14  M.  &  W.  72. 

(8)  Doe  V.  Wrightman  (1801),  4 
£sp.  p.  6. 

(t)  General  A88uranc4i  Co,  v.  Wors^ 
ley  (1895),  72  L.  T.  358. 

(m)  Doe  V.  Crick  (1805),  S-Esp.  196. 

(x)  Bird  V.  Defonviefle  (1846),  2 
C.  &  K  415;  Roe  v.  Pierce  (1809),  2 
Camp.  96. 

(y)  Doe  V.  Foster  (1846),  3  C.  B. 


215. 

(z)  Doe  V.  Fair  dough  (1817),  6 
M.  &  S.  40. 

(a)  Doe  V.  Roe  (1803),  4  Esp.  185; 
Doe  V.  Wilkinson  (1840),  12  A.  &  E. 
743. 

(h)  Doe  V.  Spiller  (1807),  0  Esp. 
70. 

(c)  Doe  V.  Archer  (1811),  14  East, 
245. 

(rf)  Prince  v.  Evans  (1874),  29 
L.  T.  835.  See  Doe  v.  Church  (1811), 
3  Camp.  71.  A  notice  to  quit, 
given  by,  or  on  behalf  of,  the  land- 
lord, may  be  in  the  following  form. 
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Certainty  in 
notice. 


apply,  a  landlord  is  allowed,  under  sect.  41  of  the  Act  of  1883  (e\ 
to  resume  possession  of  a  part  only  of  the  holding  for  any  of  the 
purposes  specified  in  that  section,  subject  to  the  conditions 
imposed  by  the  section. 

The  notice  must  be  expressed  with  reasonable  certainty.  Thus 
a  notice  to  quit  if  a  breach  of  covenant  is  committed  (/),  or  upon 
a  contingency  ((/),  is  bad.  And  the  notice  is  bad  if  it  leaves  it 
uncertain  whether  the  tenant  contemplates  a  surrender  rather  than 
a  determination  of  the  tenancy  by  notice  (h).  It  was  formerly  con- 
sidered that  a  notice  was  not  effectual  which  gave  the  tenant  an 
option  either  to  go  or  to  stay  at  an  increased  rent  (t) ;  though  the 
tenant,  if  he  stayed,  was  bound  to  pay  the  increased  rent  (k),  A 
notice  to  quit  or  that  the  landlord  would  insist  on  double  rent  was 
good,  since  it  was  simply  a  threat  of  the  statutory  penalty,  and 
was  not  an  offer  of  a  new  agreement  ({).  However,  it  is  now 
settled  that  the  landlord  may  incorporate  with  the  notice  an  offer 
of  a  new  agreement,  and  the  addition  of  a  clause  that,  if  the  tenant 
retained  possession  of  the  premises  after  a  specified  date,  the 
annual  rent  would  be  increased  in  a   specified   manner,  was 


the  words  between  brackets  being 
used    when    the    notice    is    by    an 
agent : — 
To  Mr.  C.  D. 

I  hereby  [as  agent  for  and  on 
hehaif  of  Mr,  E,  F,,  your  landlord] 
give  you  notice  to  quit  and  deliver 
up  possession  of  the  premises,  situate 

at ,  in  the  county  of ,  which 

you  now  hold  of  me  [him']  as  tenant 

thereof,   on  the  day  of  

next,  or  at  the  expiration  of  the 
year  of  your  tenancy  thereof*  which 
shall  expire  next  after  the  end  of  one 
half-year  from  the  service  of  this 

notice.     Dated  the day  of , 

19-.  E.  F. 

[R,  S.y  agent  for  the  said  E,  F,] 

A  notice  to  quit,  given  by,  or  on 
behalf  of,  the  tenant,  may  be  in  the 
following  form,  the  words  between 
brackets  being  used*  when  the  notice 
is  by  an  agent : — 
To  Mr.  E.  T. 

I  hereby  [as  agent  for  and  on  he- 
^If  ^f  ^^^-  ^^'  ^'t  your  tenant]  give 

you  notice  that  on  the  day  of 

next  I  shall  [he  will]  quit  and 

deliver  up  possession  of  the  promises 
situate  at ,  in  the  county  of , 


which  I  [hel  now  hold  [holds']  of  you 

as  tenant  tnereof.    Dated  tne 

day  of ,  19—.  C.  D. 

[R.  S.,  agnit  for  the  said  C,  D.] 

(e)  46  &  47  Vict.  c.  61.  The  list 
section  requires  the  landlord's  notice 
to  quit,  in  such  a  case,  to  state  tibat 
it  is  given  with  a  view  to  the  use  of 
the  land  for  some  or  one  of  the 
specified  purposes,  and  provides 
(inter  alia)  that,  in  every  each 
case,  the  provisions  of  the  Act  as  to 
compensation  {infra.  Chap.  YIL, 
Sect  4  (1))  shall  apply  as  on  deter- 
mination of  a  tenancy  in  respect  of 
an  entire  holding. 

(/)  MuskeUy.Hill{lS39),5^sig. 
N.  C.  694. 

{g)  Farrance  v.  ElkingUm  (1811),  2 
Camp.  591. 

(h)  Gardner  v.  Ingram  (1890),  61 
L.  T.  729. 

(i*)  Doe  V.  Jackson  (1779),  1  DoogL 
175. 

(k)  Roberts  v.  Hayward  (1828),  J 
C.  &  P.  432. 

(/)  DoeY.  Jackson  (1779),  1  Dougl. 
175.  See  Doe  v.  Qoldwin  (1841).  2 
Q.  B.  p.  144. 
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held  not  to  invalidate  the  prior  notice  to  quit  (m).  So  an  intima- 
tion that  the  tenant  will  not  stop  unless  a  reduction  is  made  in 
the  rent  operates  as  a  notice  to  quit,  with  an  offer  to  go  on  at  a 
lower  rent  (n). 

(d)   BY  WHOM   NOTICE   MAY   BE   GIVEN. 

The  notice  may  in  all  cases  be  given  either  by  the  landlord —  f ^ndlord 
I.e.,  the  person  in  whom  the  legal  reversion  is  vested  (o) — or  by  ^^  ®^*°  * 
the  tenant.  The  notion,  thrown  out  by  Lord  Mansfield,  of  a 
tenancy  from  year  to  year,  in  which  the  lessor  binds  himself  not 
to  give  notice  to  quit,  has  been  long  exploded  (p).  A  notice 
given  by  the  reversioner  for  the  time  being  can  be  taken  advan- 
tage of  by  persons  deriving  title  through  him  (q). 

In  a  recent  case,  during  the  currency  of  a  yearly  tenancy  the  Assignee  of 
landlord  granted  a  lease  of  the  premises  for  a  term  of  fourteen  ''®^®™^^'^- 
years,  and  shortly  afterwards  gave  the  yearly  tenant  notice  to  quit. 
It  was  held  that  the  notice  was  bad,  on  the  ground  that  by  the 
lease  the  reversion  had  passed  to  the  lessees,  and  they  alone 
could  validly  give  such  a  notice  (r). 

A  notice  to  quit,  given  on  the  part  of  the  landlord,  must  be  Agents. 
such  as  the  tenant  may  safely  act. on  at  the  time  of  receiving 
it  (s) ;  that  is,  one  which  is  in  fact,  and  which  the  tenant  has 
reason  to  believe  to  be,  then  binding  on  the  landlord  (f).  A 
notice  to  quit  given  without  authority  will  not  be  made  valid  by 
the  subsequent  adoption  or  ratification  of  the  landlord  (8),  save 
that  a  notice  given  by  the  agent  of  one  joint  tenant  can  be  subse- 
quently recognized  by  the  others  (u).  It  is  not  essential  to  the 
validity  of  a  notice  to  quit  given  by  a  general  agent,  that  his 
agency  should  appear  on  the  face  of  the  document  (x).  There  is, 
however,  a  distinction  in  this  respect  between  a  general  agent 
and  one  having  a  special  or  limited  authority  (a:),  and,  in  the  case 
of  the  latter,  it  would  appear  that  a  notice  is  bad  if  it  does  not 
state  that  it  is  given  by  authority  or  in  the  name  of  the  principal  (y), 

{m)  Ahearn  v.  Bellman  (1879),  4  ford  (1903),  90  L.  T.  89. 

Ex.  D.  201.  («)  Doe  v.  Qoldwin  (1841),  2  Q.  B. 

(n)  Bury  v.    Thompson,    [1895]  1  143;  Doey.  Walters  (1830),  10  B.  & 

Q.  B.  231 ;  afP.  72  L.  T.  187.  C.  626. 

(o)  See    Doe  v.    Baker    (1818),    8  {t)  Jones  v.  Phipps  (1868),  L.  R.  3 

Taunt.  241.  Q.  B.  p.  572. 

(p)  Per  Lawrence,   J.,   in  Doe  v.  (u)  Qoodtitle  v.  Woodward  (1820), 

Bnyume  (1807),  8  East,  p.  167.  3  B.  &  A.  689. 

(q)  Doe  V.  Porwood  (1842),  3  Q.  B.  (x)  See  note  (<),  supra, 

627.     ^QB  Burton  Y,  Dickenson {l^QTi),  (y)  See    Jones  v.   Phipps    (1868), 

17  L.  T.  264.  L.  R.  3  Q.  B.  567  ;  Doe  v.  Goldwin 

(r)   Wf/rdsley  Brewery  Co,  v.  HaU  (1841),  2  Q.  B.  143. 
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Cestui  que 
trust, 

BeceiTer. 


Joint  tenant. 


•An  agent  to  receive  rents  and  to  let  has  authority  to  determine 
tenancies  {z).  The  acting  steward  of  a  corporation  can  give 
notice,  although  he  has  not  been  appointed  under  seal  (a).  But 
notice  given  by  an  agent  of  an  agent  requires  the  recognition  of 
the  principal  (6). 

In  cases  of  death  after  the  Slst  December,  1897,  real  estate 
devolves  upon  the  personal  representatives  of  the  deceased,  and 
while  it  remains  vested  in  them  they  are  the  proper  persons  to 
give  notice  to  quit ;  but,  save  under  exceptional  circumstances, 
the  notice  should  only  be  given  at  the  instance  of  the  heir-at-law 
or  devisee  (c). 

A  cestui  que  trust,  who  has  been  permitted  for  many  years  by 
the  trustees  to  have  the  entire  management  of  the  trust  estates  ((f), 
and  a  receiver  appointed  by  the  Court  of  Chancery,  with  a  general 
authority  to  let  lands  to  tenants  from  year  to  year  (e),  are  deemed 
general  agents,  and  may  give  valid  notices  to  quit  in  their  o^n 
names.  But  a  cestui  que  trust,  who  has  not  been  held  out  as  the 
agent  of  the  trustees,  can  neither  give  nor  receive  notice  (/). 

A  notice  to  quit,  signed  by  one  of  two  joint  tenants  on  behalf 
of  the  other,  is  sufficient  to  put  an  end  to  a  tenancy  from  year  to 
year  as  to  both  (g) . 


(e)    TO  V7H0M   NOTICE   IS   TO   BE   GIVEN. 

A  notice  to  quit  proceeding  from  the  landlord  must  be  served 
upon  the  original  tenant  or  his  assignee  (/i).  Since  there  is  no 
privity  of  contract  between  the  landlord  and  an  undertenant,  the 
landlord  cannot  entitle  himself  to  recover  against  such  under- 
tenant by  giving  a  notice  to  quit  in  his  own  name  (A).  Where  A., 
the  original  tenant,  quits  possession,  and  is  succeeded  by  £.,  it  is 
generally  to  be  presumed  that  B.  is  the  assignee  of  A.,  and  notice 


(z)  Doe  V.  Mizen  (1837),  2  Moo.  & 
E.  56.  See  E,  of  Erne  v.  Armstrwig 
(1872),  It.  E.  6  C.  L.  279. 

(a)  Boe  V.  Pierce {IS09),  2  Camp.  96, 
See  Doe  v.  Bold  (1847),  11  Q.  B.  127. 

(b)  Doe  V.  Bobinson  (1837),  3  Bing. 
N.  C.  677. 

(c)  Supra,  p.  61. 

(d)  Jones  v.  Phipps  (1868),  L.  E.  3 
Q.  B.  567. 

(e)  Wilkinson  y.  Colley  (1771),  5 
Burr.  2694;  Doe  v.  Bead  (1810),  12 
East,  57. 

(/)  Easton  v.  Penney  (1892),    67 


L.  T.  290. 

(g)  Doe  V.  Summersett  (1830),  1 
B.  &  Ad.  135 ;  Doe  v.  Hughes  (1^ 
7  M.  &  W.  139,  141;  Al/ord  v. 
Vickery  (1842),  Car.  &  M.  280.  See 
Doe  V.  Hulme  (1820),  2  M.  &  By. 
433;  Doe  v.  Chaplin  (1810),  3  Taunt 
120 ;  Jacobs  v.  Seward  (1872),  L.  B. 
5  H.  L.  464.  As  to  notice  by  execu- 
tors, see  Bight  v.  Cuthell  (1804).  5 
East,  491 ;  by  partners,  Doe  v.  Efi<d 
(1828),  2  M.  &  Ey.  433. 

(h)  Pleasant  v.  Benson  (1811),  H 
East,  234. 
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may  be  served  on  B.  (i).  Where  the  tenant  from  year  to  year  is 
dead,  notice  served  on  his  widow  is  good,  unless  it  is  shown  that 
some  other  person  is  executor  or  administrator  (A:) ;  and  it  is  not 
invalidated  by  the  subsequent  appointment  of  an  administrator  (Z). 
If  notice  is  to  be  given  to  the  lessor  or  his  assigns,  it  must 
be  given  to  each  assign,  though  the  assigns  are  trustees  (;/0* 


c.  61,  8.  28. 


if)    MODE   OP   SERVICE   OF  NOTICE   TO   QUIT. 

In  the  case  of  holdings  to  which  the  Agricultural  Holdings  i.  Service  on 
Acts,  1883  and  1900,  apply,  the  mode  of  service  of  a  notice  to  quit     ^^  ' 
is  governed  (w)  by  the  28th  section  of  the  Act  of  1883,  which  is 
as  follows  : — **  Any  notice,  request,  demand,  or  other  instrument  46  &  47  Vict. 
under  this  Act  may  be  served  on  the  person  to  whom  it  is  to  be 
given  either  personally  or  by  leaving  it  for  him  at  his  last  known 
place  of  abode  in  England,  or  by  sending  it  through  the  post  in  a 
registered  letter  addressed  to  him  there  ;  and,  if  so  sent  by  post, 
it  shall  be  deemed  to  have  been  served  at  the  time  when  the 
letter  containing  it  would  be  delivered  in  ordinary  course  ;  and, 
in  order  to  prove  service  by  letter,  it  shall  be  sufficient  to  prove 
that  the  letter  was  properly  addressed  and  posted,  and  that  it 
contained  the  notice,  request,  demand,  or  other  instrument  to  be 
served." 

At  common  law  it  is  not  necessary  that  the  notice  should 
be  directed  to  the  tenant  if  it  can  be  proved  to  have  been  delivered 
to  him  in  proper  time  (o) ;  and  his  own  references  to  the  receipt 
of  the  notice  may  be  relied  on  for  this  purpose  {p).  It  may  be 
either  served  upon  him  personally,  or  upon  his  attorney  (q) ;  or  it 
may  be  left  with  his  wife(r),  or  servant  («),  at  his  dwelling- 
house  (0»  but  in  this  case  an  explanation  of  the  nature  of  the 
notice  should  be  given  at  the  time  when  it  is  served  (u).  It  is 
not  necessary  that  it  should  be  delivered  by  the  servant  to  the 


(t)  Doe  V.  Williams  (1826),  6  B.  & 
C.  41. 

\k)'liee8  V.  Perrot  (1830),  4  C.  &  P. 
230. 

(/)  Sweeney  v.  Sweeney  (1876),  Ir. 
B.  10  C.  L.  375. 

(m)  Quariermaine  v.  Selhy  (1889), 
5  T.  li.  R.  223. 

(n)  Van  Grtttten  v.  Trevenen,  [1902] 
2  K.  B.  82. 

(o)  Doe  V.  Wrightman  (1801),  4 
'Esp.  5. 

ip)  Doe  V.  Hall  (1843),  5  M.  &  Gr. 
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(7)  See  Doe  v.  Ongleij  (1850),  10 
C   B  25 

(r)  See  Pulteney  y,  Shelton  (1799), 
5  Ves.  147;  lioe  v.  Street  (1834),  2 
A.  &  E.  329 ;  Smith  v.  Clark  (1840), 
9  Dowl.  202. 

(«)  School  Board  for  London  v. 
Peters  (1902),  18  T.  L.  R.  509. 

(0  Jones  V.  Marsh  (1793),  4  T.  E. 
464. 

(i/)  See  Doe  v.  Lucas  (1804),  5  Esp. 
153. 
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landlord. 
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tenant  before  the  commencement  of  the  six  months  (x),  or  indeed 
at  all,  provided  the  servant  can  be  considered  as  the  tenant's 
agent  to  receive  the  notice  (y). 

A  notice  put  under  the  door  of  the  tenant's  house  is  valid,  if  it 
can  be  proved  to  have  come  to  the  tenant's  hands  half-a-year 
before  the  expiration  of  the  current  year  of  the  tenancy  (z).  Bat 
where  it  is  provided  that  the  notice  shall  be  delivered  to  the 
tenant  or  his  assignees,  and  the  tenant,  after  having  mortgaged 
the  premises  by  subdemise,  disappears,  it  seems  that  no  notice 
can  be  served.  Notices  sent  to  the  lessee's  last  known  address, 
or  to  the  mortgagee,  or  to  the  occupier,  are  all  equally  ineffectual  (a). 

The  service  of  a  notice  upon  the  demised  premises  on  one 
of  two  tenants  holding  under  a  joint  demise,  is  presumptive 
evidence  that  the  notice  reached  the  other  (b),  though  it  seems 
that  notice  to  one  of  two  tenants  in  common  or  joint  tenants  is 
sufficient  apart  from  any  such  presumption  (c). 

Where  a  corporation  is  the  tenant,  the  notice  to  quit  may  be 
served  on  its  officers  (d). 

If  the  notice  proceeds  from  the  tenant,  it  should  be  given  to  his 
immediate  landlord  or  to  the  attorney  or  agent  of  such  landlord 
authorized  to  receive  such  notices,  and  not  to  a  mere  collector  of 
rents  (e).  When  a  notice  is  sent  by  post  to  the  landlord  or  his 
agent,  it  seems  that  the  day  on  which  the  letter  is  delivered  will 
be  considered  as  the  time  at  which  the  notice  is  given  (/).  Bat 
if  the  posting  is  proved,  it  will  be  presumed  that  the  letter  was 
delivered  in  due  course  of  post  (g).  It  is  sufficient  if  the  notice 
sent  by  post  can  be  proved  to  have  reached  the  office  of  the 
person  on  whom  it  is  served  at  any  time  during  the  last  day  on 
which  service  can  be  made,  although  after  business  hours  (A). 

At  the  time  of  service  of  a  notice  to  quit,  a  memorandum  of 
the  fact  of  such  service  should  be  indorsed  upon  a  duplicate  of 


(x)  Doe  V.  Dunbar  (1826),  Moo. 
&  M.  10. 

(y)  Tanham  v.  Nicholson  (1872), 
L.  E.  5  H.  L.  661.  See  Liddy  v. 
Kennedy  (1871),  L.  E.  5  H.  L.  134. 

(z)  Alfin-d  V.  Vickery  (1842),  Car. 
&  M.  280. 

(a)  Hogg  v.  Brooks  (1885),  15  Q.  B. 
D.  256.  See,  too,  Seaivard  v.  Drew 
(1898),  67  L.  J.  Q.  B.  322. 

(6)  Doey.  Watlcins  (1806),  7  East,  551 . 

(c)  Doe  V.  Crick  (1805),  5  Esp. 
196. 


(d)  Doe  V.  Woodman  (1807),  8  East. 
228 

(f)  Pearse  v.  Boidfer  (1860),  2  F.  4 
F.  133. 

(/)  See  Reg.  v.  Shawstone  (1852),  IS 
Q.  B.  388;  Jieg,  v.  Recorder  of  Birh- 
viond  (1858),  E.  B.  &  E.  253. 

[g)  Oreaham  House  Estate  Co.  v. 
Rossa  Gold  Mining  Co,  (1870).  W.  K. 
119. 

(h)  See  Papilhn  v.  Brunton  (I860), 
5  It.  &  N.  518,  522. 
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the  notice  (i).  The  duplicate  can  be  given  in  evidence  without 
notice  to  produce  the  original  (k),  and  the  indorsement,  if  made 
in  the  ordinary  course  of  business,  is  admissible  in  evidence  after 
the  death  of  the  person  who  made  it(0,  though  an  oral  state- 
ment, explaining  it  and  not  so  made,  is  not  admissible  (m). 


(g)   WAIVER   OP   NOTICE   TO   QUIT. 

If,  after  the  expiration  of  a  notice  to  quit,  the  parties  by  their 
acts  unmistakably  acknowledge  a  subsisting  tenancy  between 
them,  the  notice  will  be  deemed  to  be  waived  (n).  A  second  Second  notice 
notice^  to  quit  is  considered  as  such  an  acknowledgment  (o),  *^^^*" 
unless,  under  the  circumstances  of  the  case,  the  person  to 
whom  it  is  given  would  not  understand  it  as  waiving  the  former 
notice  ( J}). 

A  landlord  may  waive  a  notice  to  quit  by  accepting,  either  Acceptance 
personally  (^),  or  by  an  agent  specially  authorized  to  receive  it  (r),  ^'  ^^^' 
rent  (q)  due  for  the  occupation  of  the  premises  after  the  expira- 
tion of  the  notice  {s),  though  only  for  a  single  day  {t) ;  but  such 
acceptance  of  rent  is  only  evidence  of  waiver  to  go  to  the  jury  (s). 
It  is  no  waiver  if  in  fact  it  is  accepted  in  lieu  of  double  rent 
under  4  Geo.  2,  c.  28,  s.  2  («).  A  receipt  for  rent,  stipulating 
that  the  acceptance  shall  not  operate  as  a  waiver,  does  not 
require  an  agreement  stamp  (u). 

A  distress  for  rent,  on  the  other  hand,  is  an  express  confirma-  DiBtiess. 
tion  of  the  tenancy,  and  operates  in  itself  as  a  waiver  of  the' 
notice  {x).  A  tenant  who  submits  to  the  distress  acknowledges 
a  tenancy  (^),  but  till  a  new  tenancy  has  been  created  the 
landlord  is  not  entitled  to  distrain,  and  his  proper  remedy 
is  an  action  for  use  and  occupation  {z).     But  after  verdict  in 


(t)  See  2>o€  V.  Turford  (1832),  3 
B.  &  Ad.  890 ;  Doe  v.  StymtrUm  (1845), 
7  Q.  B.  58. 

(Jc)  Doe  V.  Somertony  supra, 

(/)  Doe  V.  Turfvrdy  supra. 

(m)  Stapylton  v.  Clough  (1853),  2 
E.  &  B.  933. 

(n)  See  Doe  v.  Palmer  (1812),  16 
East,  53,  56. 

(o)  Per  Jjord  EUenborougli,  in  Doe 
V.  Palmer y  16  East,  p.  56. 

(»)  See  Doe  v.  Humphreys  (1802), 

2  East,  p.  240;  Doe  v.  Steel  (1811), 

3  Camp.  p.  117. 

isi)  Ooodriyht  v.   Cordwent  (1795), 


6  T  IL  219 

(r)  See  Doe  v.  Calvert  (1810),  2 
Camp.  387. 

(«)  See  Doe  v.  Batten  (1775),  Cowp. 
243. 

(t)  Keiths  Prowse  tfc  Co,  v.  National 
Telephone  Co,y  [1894]  2  Ch.  147. 

(tt)  Doe  V.  i'W/er(1835),  Tyr.  &  G. 
17. 

{x)  Zouch  V.  WnUngaU  (1790),  1 
H.  Bl.  311. 

(y)  Pantoyl  v.  «7bw«  (1813),  3  Camp. 
372. 

(z)  Alford  V.  Vickery  (1842),  Car. 
&  M.  280. 
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Withdrawal 
of  notice. 


ejectment,  founded  on  notice  to  quit,  distress  is  no  waiver  of  th& 
notice  (a). 
Holding  over.       A  mere  demand  of  rent,  due  after  the  expiration  of  the  notice  (6), 

or  a  holding  over  or  accidental  detention  of  the  key  by  the  tenant 
after  that  event  (c),  does  not  necessarily  operate  as  a  waiver  of  the 
notice.     Such  matters  are  evidence  of  intention  for  the  jury  (6). 

When  a  valid  (d)  notice  to  quit  is  given  by  landlord  or  tenant, 
the  party  to  whom  it  is  given  is  entitled  to  count  upon  it,  and  it 
cannot  be  withdrawn  without  the  consent  of  both  parties.  If 
such  consent  is  given,  there  is  a  new  agreement  between  the 
parties,  and  a  new  tenancy  is  created  which  exists  only  under 
that  new  agreement  (e) ;  consequently  a  guarantor  of  the  rent 
under  the  original  tenancy  is  not  liable  for  rent  which  became 
due  after  the  time  when  the  notice  would  have  expired  (/).  An 
agreement  by  the  landlord,  at  the  request  of  the  tenant,  to 
suspend  the  exercise  of  his  rights  under  the  notice  to  quit,  will 
not  operate  as  a  waiver  of  the  notice,  or  as  a  licence  to  the  tenant 
to  be  on  the  premises  otherwise  than  subject  to  the  landlord's 
right  of  acting  on  such  notice  if  necessary  (g). 

If  at  the  end  of  a  year,  in  a  tenancy  from  year  to  year,  the 
landlord  accepts  another  tenant  in  the  room  of  the  former,  this  is 
equivalent  to  dispensing  with  notice  to  quit  (h). 

Irregularity  in  the  notice  may  be  cured  by  acquiescence  on 
the  part  of  the  party  to  whom  it  is  given  (t) ;  though  for  this 
purpose  a  mere  agreement  after  the  expiry  of  the  notice  to  give 
up  the  key  is  not  enough  (A:).  And  the  landlord's  acquiescence 
in  a  short  notice  does  not  bind  him  to  accept  it  if  he  subsequentlj 
insists  on  full  notice  {I), 


Dispensing 
witn  notice. 


Acqoiesoenoe 

ininega- 

larity. 


(a)  Doe  V.  Darhy  (1818),  8  Taunt. 
538. 

(h)  Bh/th  V.  DenneU  (1853),  13 
C.  B.  178. 

(c)  Jenner  v.  Clegg  (1832),  1  Moo. 
&  Bob.  213,  215 ;  Gray  v.  Bompaa 
(1862),  1 1  C.  B.  N.  S.  520.  See  Jones 
V.  Shears  (1836),  4  A.  &  E.  832. 

{d)  See  Doe  v.  Milward  (1838),  3 
M.  &  W.  328. 

(f)  But  it  has  been  held  in  Ireland 
that  a  notice  to  quit,  abandoned 
during  its  currency  by  consent  of 
both  parties,  does  not  in  itself  put 
an  end  to  a  tenancy  from  year  to 
year:  Inchiquin  v.  Lymis  (1887),  20 
L.  R  Ir.  474. 

(/)  Tayleur  v.  Wildin  (1868),  L.E. 


3  Ex.  303,  305;  Blyth  v.  Dennett 
(1863),  13  C.  B.  178;  Vance  v.  Vanv 
(1871),  It.  R.  6  C.  L.  363.  See  Giddent 
T.  Dodd  (1856),  3  Drew.  485. 

{g)  Whiteacre  v.  Symonds  (1806). 
10  East,  p.  16 ;  School  Board  far 
London  v.  Fetere  (1902),  18  T.  L.  B. 
509. 

(A)  Sparrow  v.  Eaivkes  (1797).  2 
Esp.  505. 

(i)  Shirley  v.  Newman  (1795),  1 
Esp.  266. 

(k)  Brown  v.  Burtinehaw  (1826),  7 
D.  &  Ry.  603. 

(2)  Beasell  y.  Landtiberg  (1845).  7 
Q.  B.  638;  Johnstone  y.  HudieOane 
(1825),  4  B.  &  C.  922;  Doe  t.  Johtim 
(1826),  M*01.  &  Y.  141. 
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(iii)  By  verbal  Disclaimer, 

If  a  tenant  from  year  to  year,  verbally  (m),  or  in  writing,  what 
unequivocally  denies  the  title  of  his  landlord,  and  renounces  his  5™^i^**  ^  * 
character  of  tenant,  either  by  setting  up  title  in  another,  or  by 
claiming  title  in  himself  (n),  the  tenancy  may  be  forthwith 
determined  by  the  landlord  without  any  notice  to  quit  (o).  It 
seems  that  whether  a  particular  expression  does  or  does  not 
amount  to  a  disclaimer  is  a  question  for  the  decision  of  a  jury  (p). 
An  omission  to  acknowledge  the  landlord  as  such,  by  requesting 
further  information,  will  not  be  enough;  nor  will  a  mere 
refusal  to  pay  rent.  A  refusal  to  deliver  possession,  or  a 
declaration  by  the  tenant  that  he  will  continue  to  hold  possession, 
at  a  time  when  the  landlord  has  no  right  to  claim  it,  cannot 
have  the  effect  of  a  disclaimer  {q). 


(4)  Determination  of  Tenancies  fob  Teems  of  Years. 

Where  the  demise  is  for  a  term  certain,  no  notice  to  quit  is 
^required  at  the  end  of  the  term  (r),  and  so  where  the  lease  is  to 
determine  on  a  certain  event  («).  If  under  an  agreement  foi*  a 
tenancy  of  buildings  for  a  term  the  landlord  is  to  do  repairs, 
there  is  no  implied  condition  that  the  tenant  may  quit  if  the 
repairs  are  not  done  (<).  Where  there  is  a  lease  by  a  partner  to 
himself  and  his  co-partners  for  the  use  of  the  firm,  the  lessor 


(to)  Doe  V.  WelU  (1839),  10  A.  &  E. 
427.  But  a  lease  for  a  term  cannot 
be  forfeited  by  mere  words,  S,  C, 

(n)  Per  Tmdal,  C.J.,  in  Doe  v. 
Cooper  (1840),  1  M.  &  Gr.  p.  139.  See 
Jones  V.  Mills  (1861),  10  C.  B.  N.  S. 
788,  796;  Doe  v.  Cawdor  (1834),  1 
Cr.  M.  &  E.  398;  Hunt  v.  Allgood 
(1861),  10  C.  B.  N.  S.  253. 

(o)  Vivian  v.  Moat  (1881),  16  0.  D. 
730 ;  Throgmortcm  v.  Whelpdah (1 769). 
Bull.  N.  P.  96;  Doe  v.  Whittickl\%2% 
Gow,  195;  Doe  v.  Pasqnali  (1794), 
Peake,  N.  P.  C.  p.  197  ;  Doe  v.  Frotud 
(1828),  4  Bing.  557;  Doe  v.  Orubb 
(1830),  10  B.  &  C.  816  ;  Doe  v.  Price 
(1832),  9  Bing.  356,  358 ;  Doe  v.  PiU- 
man  (1833).  2  Nev.  &  M.  673;  Doe 
▼.  Boilings  (1847).  4  C.  B.  188;  Doe 
V.  Et-ans  (1841),  9  M.  &  W.  48 ;  Doe 
T.  Gawer  (1851),  17  Q.  B.  589. 

(p)  See  />oc  V.  Long  (1841),  9  C.  & 

L.T. 


P.  773. 

(q)  See  judgment  in  Doe  v.  Sta?iion 
(1836),  1  M.  &  W.  p.  703. 

(r)  Cobb  V.  Stokes  (1807),  8  East, 
358.  A  term  of  years  lasts  during 
the  whole  anniversary  of  the  day 
Jrom  which  it  Ib  granted.  Hence  a 
lease  for  twenty-one  years  from  25th 
March,  1809,  did  not  expire  till  the 
end  of  25th  March,  1830 ;  Ackland  v. 
Lutley  (1839),  9  A.  &  E.  879.  See 
Cittting  V.  Derby  (1776),  2  W.  Bl. 
1075.  And  as  to  an  agreement  under 
which  part  of  the  premises  are  to  he 
retained  for  a  further  period,  see 
Doe  V.  Houghton  (1827),  1  Man.  & 
Ry.  208. 

(«)  Right  V.  Darhf  (1786),  1  T.  R. 
159,  per  Lord  Mansfield,  C.J.,  p.  162. 

{t)  Surplice  v.  Farnsworth  (1844), 
7  M.  &  Gr.  576. 
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can  recover  possession  upon  a  dissolution  without  notice  to  the 
other  partners  to  quit  (u). 

TenandeBfor       If  a  lease  is  made  determinable  at  certain  specified  periods, 
^!^°  and  nothing  is  said  as  to  the  person  by  whom  the  option  is  to 

Bj  whom        be  exercised,  the  lessee  only  can  exercise  it  (x),  and  specific  per- 
*^x**^Ued*^^  formance  of  an  agreement  for  a  lease  with  such  an  option  will  be 

decreed,  although  the  lessor  understood  that  he  was  to  have  the 
option  as  wellQ/).  If  the  lessee  has  assigned,  it  is  for  the 
assignee  for  the  time  being  to  exercise  the  option,  and,  if  he 
has  disappeared,  neither  the  lessee  nor  a  previous  assign  can 
determine  the  lease,  notwithstanding  that  they  are  liable  to  pay 
the  rent  (z).  If  the  option  is  in  a  lease  under  seal,  an  abandon- 
ment of  it  is  not  effectual  unless  also  under  seal  (a). 

But  a  lease  which  is  made  determinable  **  if  the  parties  think 
fit,*'  is  determinable  only  by  consent  of  both  parties  (6).  A  pro- 
viso whereby  the  option  to  determine  a  lease  is  given  to  either 
of  the  parties,  his  executors  or  administrators,  extends  to  the 
devisee  of  the  lessor,  who  is  entitled  to  the  rent  and  reversion  (c). 
Where  the  proviso  requires  notice  to  be  given  in  writing  of  the 
intention  to  exercise  the  option  to  determine  the  lease,  each 
notice  will  be  good  though  given  in  the  form  of  a  notice  to 
quit  (d),  but  it  may  not  be  by  parol  (e). 

The  notice  will  be  invalid  if  it  varies  from  the  terms  of  the 
proviso  as  to  the  time  at  which  the  option  is  to  be  exercised  (/). 


(«)  Doe  V.  Bluck  (1838),  8  C.  &  P. 
464;  Doey.  Miles (1S16),  1  Stark.  181. 

(x)  Price  v.  Dyer  (1810),  17  Ves. 
at  p.  363;  Dann  v.  Spurrier  {lSOS)y 
3  B.  &  P.  399 ;  ovemding  Goodriyhi 
V.  Richardson  (1789),  3  T.  E.  462; 
7  Ves.  231 ;  Doe  v.  Dixon  (1807),  9 
East,  15. 

(y)  Poivell  V.  Smith  (1872),  14  Eq. 
85. 

(z)  Seaward  v.  Drew  (1898),  67 
L.  J.  Q.  B.  322. 

(«)  Goodright  v.  Mark  (1815),  4 
M.  &  S.  30. 

{h)  FoweJl  V.  Tranter  (1864),  3 
H.  &  C.  458. 

(c)  Roe  V.  Hayley  (1810),  12  East, 
464;  11  R.  R.  455. 

(rf)  GiddetisY,  Dodd  (1856),  3  Drew. 
485.     Notice  may  be  giyen  by  the 
lessee  in  the  following  form : — 
ToMr.  E.  F. 

I  hereby  give  you  notice  that  I  am 


desirous  of  putting  an  end  to  the 
term  granted  by  an  mdenture  of  lease 

dated  the  day  of  ,  19—, 

and  made  between  [yourself]  of  the 
one  part  and  [myself]  of  the  other 
part,  at  the  end  of  the  first  [soTen] 
years  of  the  said  term,  in  pursuanoe 
of    a  proviso  contained  in  the  aid 

lease.    Dated  the day  of , 

19—. 

CD. 
For  a  case  of  a  power  for  hein, 
executors,  &c.,  of  either  party  dying 
within  the  term  to  give  notice,  see 
Legg  v.  Benioti  (1737),  Willes,  U 
As  to  notice  to  determine  a  lease 
made  by  the  Commissioners  of  Woods 
and  Forests,  see  Coonibes  v.  Dutkm 
(1839),  5  M.  &  W.  469. 

(e)  Legg  v.  Beniott  (1737),  WiUes, 
43. 

(/)  See  Cadby  v.  Martinez  (1840). 
11  A.  &E.  720. 
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The  period  for  which  notice  may  be  given  is  to  be  reckoned  from 
the  date  for  the  commencement  of  the  term,  and  not  from  the 
date  of  the  lease  (g). 

A  condition  depending  on  the  lease  being  determined,  and  the 
lessee  ''  leaving  '*  the  house,  is  satisfied,  although  the  lessee  con- 
tinues after  the  determination  of  the  lease  to  reside  in  the  house 
with  a  new  lessee  (h). 

Where  a  lease  has  been  determined  by  the  lessee  under  a 
power  enabling  him  to  determine  it,  the  lessor  can  maintain  an 
action  against  the  lessee  for  a  breach  of  covenant  existing  at 
the  time  of  the  determination  of  the  lease,  notwithstanding  that 
the  lessor's  right  so  to  do  was  not  expressly  reserved  (as  it 
usually  is)  in  the  lease  (i). 

(5)  Determination  of  Tenancies  for  Life. 

By  the  Cestui  que  Vie  Act,  1707  (A;),  s.  1,  provision  is  made 
for  the  production  of  a  cestui  que  vie  at  the  instance  of  the 
remainderman,  and  in  default  of  production  the  remainderman 
may  enter  as  though  the  cestui  que  vie  were  dead  (Q.  The  tenant 
for  life  may  re-enter  if  the  cestui  que  vie  is  afterwards  proved  to 
be  alive  (m).  The  Court  cannot  order  the  remainderman  to  pay 
to  the  tenant  pur  autre  vie  the  costs  of  producing  the  cestui  que 
ine  (rt). 

SECT,  n.— MODES  OF  DETERMINATION  GENERALLY 

APPLICABLE. 

(1)  Merger. 

Merger  occurs  where  a  greater  and  a  less  estate  coincide  and  When  merger 
meet  in  one  and  the  same  person,  without  any  intermediate  ^^^"• 
estate  (o) ;  as,  for  instance,  when  tenant  for  years  obtains  the 
fee  (jp).  The  doctrine  of  merger  is  illustrated  in  the  judgment 
of  the  King's  Bench  delivered  by  Bayley,  J.,  in  Doe  v.  Walker  {q)^ 
with  reference  to  the  case  of  a  term  of  years  and  an  estate  pur 
autre  vie.   If,  it  was  said,  a  tenant  for  years  acquires  a  life  interest 

(g)  Bird  v.  Baker  (1858),  1  E,  &  !^  the  mode  of    procedure    when    the 

12.  cestui  que  vie  is  Deyond  seas. 

(h)  Lucas  V.  Rideout  (1868),  L.  R.  (m)  6  Anne,  c.  72,  s.  3. 

3  H.  L.  153.  (n)  Re  Isaac  (1838),  4  M.  <&  Cr.  11. 

(t)  Blwe  V.  Oiulini,  [1903]  1  K.  B  (o)  See  BurUm  v.  Barclay  (1831),  7 

356.  Bing.  745,  756. 

(k)  6  Anne,  c.  72.    See  also  18  &  19  (p)  2  Black.  Com.  177. 

Car.  2,  c.  11.  (q)  (1826),  5  B.  &  C.  p.  121, 

(t)  See  6  Anne,  c.  72,  s.  2,  as  to 
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No  merger 
unless  in 
eqaity. 


in  the  estate  pur  autre  vie,  the  two  being  concurrent,  one  only  can 
exist,  and  the  other  is  merged ;  but  there  is  no  inconsistency  or 
incompatibility  in  a  man's  having,  not  two  concurrent,  but  two  sik:- 
cessive  estates.  If  a  lease  for  years  be  granted  to  a  ten&nt  pur  atUre 
vie,  to  commence  when  his  life  estate  ceases,  he  will  be  tenant  of 
the  freehold,  so  long  as  cestui  qu^  vie  lives,  but  amenable  to  the 
reversioner  for  every  duty  to  which  that  tenancy  is  subject ;  and 
he  will  be  tenant  for  the  term  when  cestui  que  vie  dies,  and  still 
amenable  to  the  reversioner  for  all  the  duties  of  4iat  tenancy. 
He  will  never  stand  in  the  character,  which  the  law  of  merger  is 
calculated  to  prevent,  of  reversioner  to  himself.  And  there  is  no 
merger  where  a  lessee  grants  to  his  sublessee  the  residue  of  his 
interest  from  the  termination  of  the  sublease  (r).  This  is  a  grant 
of  an  interesse  termini,  which  is  only  a  right,  not  an  estate,  and 
which  will  neither  cause  nor  prevent  a  merger  (r). 

Where  two  terms  of  years,  one  in  possession  and  the  other  in 
reversion,  meet  in  the  same  person,  so  that  a  merger  takes  place, 
it  is  the  estate  in  reversion  that  survives,  although  it  is  for  a 
shorter  term  («).  Thus  a  term  for  one  thousand  years  can  be 
merged  in  a  reversionary  term  for  five  hundred  years  (0* 

It  is  now  provided  that  there  shall  not  be  any  merger  by 
operation  of  law  only  of  any  estate,  the  beneficial  interest  in 
which  would  not  be  deemed  to  be  merged  or  extinguished  in 
equity  (tt).  In  equity  the  question  of  merger  is  governed  by 
the  intention,  actual  or  presumed,  of  the  person  in  whom  the 
interests  are  united  {x).  The  Court  looks  to  the  benefit  of  the 
person  in  whom  the  two  interests  coalesce ;  and  there  is  no  dis- 
tinction in  this  respect  between  a  beneficial  lease  and  a  term  to 
secure  a  charge.  In  either  case  the  term  is  taken  as  an  equivalent 
for  money  expended  iy).  There  is  no  merger  where  the  interests 
are  taken  in  different  rights  (j?).  Thus  where  C,  an  adminis- 
trator, granted  an  underlease,  and  the  underlessee  assigned  to 


(r)  Hyde  v.  Warden  (1877),  3  Ex. 
B.  72,  84. 

(«)  Bac.  Abr.  (S.  1  (2) ),  876. 

(t)  Stephens  v.  BHdges  (1821),  6 
Madd.  66. 

(u)  Judicature  Act,  1873,  s.  25  (4) ; 
Capital  and  Counties  Bank  v.  Rhodes^ 
[1903]  1  Ch.  681,  at  p.  653. 

{x)' Forbes  v.  MoffaU  (1811),  18 
Ves.  p.  390,  per  Grant,  M.B.  See 
Snow  V.  Boycott,  [1892]  3  Ch.  110. 


(y)  Per  Farwell,  J.,  in  Ingle  v. 
Vaughan  Jenkins,  [1900]  2  Ch.  368» 
at  p.  370 ;  approvea  in  C.  A.,  Capital 
and  Counties  Bank  y.  Rhodes,  supra, 

(z)  Chambers  v.  Kingham  (1878), 
10  Ch.  D.  743 ;  and  apparently  not  at 
law,  at  any  rate  if  tne  union  of  the 
interests  is  not  due  to  the  act  of  the 
party:  PlaU  v.  Sleap  (1612).  Cpo, 
Jac.  275;  Jones  v.  Danes  (1860),  5 
H.  &  N.  766;  7  H.  &  N.  507. 
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sableaaes. 


C.  for  the  residue  of  the  term,  it  was  held  that  there  was  no 
merger  (a).  Merger  is  sometimes  provided  against  by  taking  a 
conveyance  of  one  estate  to  a  trustee  (6);  but,  if  the  intention 
is  clearly  expressed,  this  device  is  needless.  In  the  absence, 
however,  of  any  intention  to  keep  the  term  alive,  it  will 
merge  in  the  reversion,  and  the  covenants  attached  to  it  will 
be  extinguished  (c). 

Formerly,  where  the  reversion  upon  a  sublease  was  merged  Effect  on 
in  the  fee,  the  covenants  in  the  sublease  were  destroyed  {d) ;  but 
now  it  is  enacted  (e)  that  when  the  reversion  expectant  on  a  lease 
shall  merge,  the  estate  which  shall  for  the  time  being  confer  as 
against  the  tenant  under  the  same  lease  the  next  vested  right  to 
the  hereditaments  shall,  to  the  extent  and  for  the  purpose  of 
preserving  such  incidents  to  and  obligations  on  the  same  rever- 
sion as  but  for  the  merger  thereof  would  have  subsisted,  be 
deemed  the  reversion  expectant  on  the  same  lease  (/). 

Although  a  lease  is  merged  by  the  purchase  of  the  reversion, 
the  owner  may  be  bound  in  equity  to  observe  the  building 
covenants  attached  to  it(^). 


(2)    SURRENDEB. 

Express. 

To  constitute  a  valid  express  surrender,  it  is  essential  that  it  Surrender 
should  be  made  to  and  accepted  by  the  owner  of  the  immediate  ^^  ^  ^' 
estate  in  reversion  or  remainder  (/<). 

Any  form  of  words  whereby  such  an  intent  and  agreement  of 
the  parties  may  appear  will  be  sufficient  to  work  a  surrender ; 
and  the  law  will  direct  the  operation  and  construction  of  the 
words  accordingly,  without  the  precise  or  formal  mention  of  the 
word  surrender  (i).    Lessee  for  years  may  surrender  to  a  leasehold 


(a)  Chambers  v.  Kingham  (1878), 
10  Ch.  D.  743 ;  approved  in  C.  A., 
Capital  and  Counties  Bank  y.  lihodeSf 
supra, 

(b)  See  Belaney  v.  Belaney  (1867), 
L.  E.  2  Ch.  138. 

(c)  See  Dynevar  v.  Tennant  (1888), 
13  App,  Cas.  279. 

{(l)  IVebb  V.  Bussell  (1789),  3  T.  B. 
393. 

(c)  The  Eeal  Property  Act,  1845 
(8  &  9  Vict.  c.  106),  8.  9 ;  infra, 
p.  493. 

(/)  See,    too,    Conv.  Act,   1881, 


8.  10. 

{g)  Birmingham  Joint  Stock  Co.  v. 
Lea  (1877),  36  L.  T.  843.  See,  too, 
Craig  v.  Greer,  [1899]  1  I.  E.  258. 

(/t)  Bac.  Abr.  (S.  1)  873  ;  Codfe  v. 
Moody  (1861),  30  L.  J.  Ex.  385. 

(0  Bac.  Abr.  (S.  1)  873.  See  Smith 
V.  Mapleback  (1786),  1  T.  R  441 ; 
Doe  V.  Stagg  (1839),  5  Bing.  N.  0. 
564.  The  stamp  duty  on  a  surrender, 
not  chargeable  with  duty  as  a  con- 
veyance on  sale  or  mortgage,  is  ten 
shillings.  (Stat.  54  &  55  Vict.  c.  39, 
Schedme.) 
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Surrender  to 
legal  tenant 
for  life. 


Parol  sur- 
render void. 


Statute  of 
Frauds  (n), 
s.  3. 

Leases  to  be 
surrendered 
by  writing. 


Stat.  Sk9 
Vict.  c.  106, 

8.3. 

Surrenders  to 
be  by  deed, 
except  as  to 
parol 
tenancies. 


reversioner,  although  his  term  exceeds  in  length  that  of  tiie 
reversioner  (j).  Where  the  lessor  had  assigned  the  reversion 
under  an  agreement  by  which  he  was  still  to  receive  the  rent,  it 
was  held  that  the  lessee  might  surrender  to  the  assignee  and 
so  stop  the  rent,  notwithstanding  that  he  had  had  notice  of  the 
agreement  (A:). 

A  legal  tenant  for  life  has  a  common  law  right  to  accept  the 
surrender  of  a  lease,  and  (in  the  absence,  of  course,  of  malafiiei) 
money  paid  to  such  a  life  tenant  as  the  consideration  for  accepting 
the  surrender  belongs  to  him  (2). 

Parol  surrenders  are  void  (m).  To  be  effectual  every  express 
surrender  must  be  either  by  deed  or  at  least  in  writing,  and, 
unless  the  interest  surrendered  might  have  been  created  b; 
parol,  the  surrender  must  be  by  deed. 

For  the  8rd  section  of  the  Statute  of  Frauds  enacts  that  no 
leases,  estates  or  interests,  either  of  freehold,  or  terms  of  years, 
or  any  uncertain  interest,  not  being  copyhold  or  customary 
interest,  in  any  messuages,  manors,  lands,  tenements,  or  here- 
ditaments, shall  be  assigned,  granted  or  surrendered,  unless  it 
be  by  deed  or  note  in  writing,  signed  by  the  party  so  assigning, 
granting  or  surrendering  the  same,  or  their  agents  thereonto 
lawfully  authorized  by  writing,  or  by  act  or  operation  of  law. 

And  by  the  Eeal  Property  Act,  1845,  a  surrender  in  writing 
of  an  interest  in  any  tenements  or  hereditaments,  not  being  a 
copyhold  interest,  and  not  being  an  interest  which  might  bjjr  law 
have  been  created  without  writing,  is  void  at  law  unless  made 
by  deed  (o) . 

it  follows  that  a  parol  agreement  for  the  determination  of  a 
tenancy  is  not  binding  (^),  even  though  the  tenancy  has  been 
created  by  parol  {q).  But  where  a  yearly  tenant  of  a  Lady  Day 
holding  entered,  in  December,  into  a  verbal  agreement  with  his 
landlord  that  the  tenancy  should  terminate  at  the  following 
Midsummer,  it  was  held  that  the  agreement  amounted  to,  and 


(J)  Hughes  v.  Rohotham  (1593), 
Cro.  Eliz.  302. 

{k)  Southwell  v.  Scatter  (1880),  49 
L.  J.  Q.  B.  356. 

(/)  Re  HunloJee'8  Settled  Estates, 
Fitzroy  v.  Hunhke,  [1902]  1  Ch. 
941 — 944.  That  was  a  case  outside 
the  Settled  Land  Act,  1882,  s.  13,  as 
to  which  see  supra,  p.  45. 

(m)  ^Q  Matthews  y,Sawell{l%'[%), 


8  Taunt.  270. 

{n)  29  Gar.  2,  c.  3. 

(o)  Formerly  a  lease  for  years 
mieht  be  surrendered  by  writing  not 
under  seal :  Farmer  v.  Rogers  (1755), 
2  Wils.  26. 

{p)  Thomson  v.  Wilsoii  (1818),  2 
Stark.  379. 

{q)  Mollett  V.  Brayne  (1809),  % 
Camp.  103. 
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might  be  construed  as,  an  agreement  by  the  tenant  to  accept,  a 
new  tenancy  for  about  six  months,  terminable  at  Midsummer,  in 
lieu  of  his  existing  tenancy,  and  that  that  acceptance  worked  a 
surrender  of  the  old  tenancy  by  operation  of  law  (?).  The  recital 
in  a  second  lease  of  the  surrender  of  the  first  is  not  equivalent  to 
a  surrender  by  deed  or  note  in  writing  (a). 

Where  a  lease  has  been  expressly  surrendered,  and  a  voidable 
lease  taken  in  its  place,  it  does  not  revive  upon  the  new  lease 
being  avoided  (t). 

hnplied. 

A  surrender  (u)  will  be  implied  (1)  from  delivery  of  possession 
by  the  lessee  to  the  lessor ;  (2)  acceptance  of  a  new  lease  by  the 
lessee ;  (3)  grant  of  a  new  lease  by  the  lessor  to  a  third  person 
with  the  consent  of  the  lessee  who  gives  up  possession;  and 
<4)  the  creation  of  a  new  relation  between  the  parties  inconsistent 
with  that  of  landlord  and  tenant. 

A  surrender  may  be  implied  by  operation  of  law  from  anything  i.  Delivery  of 
which  amounts  to  an  agreement  on  the  part  of  the  tenant  to  P***®^^*^°' 
abandon,  and  on  the  part  of  the  landlord  to  resume  possession 
of  the  premises  (j;).  An  agreement  to  quit,  if  conditional,  and 
if  the  condition  is  not  performed,  does  not  operate  as  a  sur- 
render (y) ;  nor  does  an  agreement  to  give  up  the  premisep  in 
the  future  (z). 

The.  following  circumstances  have  been  held  to  amount  to  a 
surrender  by  operation  of  law : — Delivery  by  the  tenant  to  the 
landlord,  and  acceptance  by  the  landlord  of  the  keys  of  the 
demised  house,  with  the  intention  that  there  shall  be  a  transfer 
of  possession  (a).  In  this  case,  however,  there  must  be  clear 
evidence  of  the  acceptance  of  the  key  by  the  landlord  (b).  The 
mere  fact  that  he  has  not  sent  back  the  key  which  the  tenant  has 


(r)  Fenner  v.  Blake,  [1900]  1  Q.  B. 
426,  428. 

(»)  £oe  V.  Archb.  of  York  (1805),  6 
East,  86. 

(0  Doe  V.  Bridges  (1831),  1  B.  & 
Ad.  847. 

(u)  See  artide  in  37  Solicitors* 
Journal,  539. 

(x)  Per  Erie,  C.J.,  in  Phene  v. 
Popplewell  (1862),  12  G.  B.  N.  S. 
p.  340. 

(y)  Coupland  v.  Maynard  (1810), 
12  East,  134. 


(z)  Doe  V.  Milward  (1838),  3  M.  & 
W.  328.  See  Weddell  v.  Capes  (1836), 
1  M.  &  W.  50. 

(a)  Dodd  V.  Ackhm  (1843),  6  M.  & 
Gr.  672  ;  Pheiie  v.  Popplewell  (1862), 
12  C.  B.  N.  S.  334.  See  WhiteJiead 
V.  Clifford  (1814),  5  Taunt  518; 
Griminan  v.  Leyge  (1828),  8  B.  &  C. 
324. 

(6^  Cannan  v.  Hartley  (1850),  9 
C  B.  634.  See  Brown  v.  Burtinshaw 
(1826),  7  D.  &  By.  603 ;  Fumivall  v. 
Orove  (1860),  8  0.  B.  N.  S.  496. 
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S.  Aoceptance 
of  new  lease. 


left  at  his  office  is  not  evidence  from  which  a  surrender  can  be 
implied  (c) ;  and  if  he  tries  to  return  the  key,  his  entry  for  the 
purpose  of  repairing  and  reletting  the  premises  is  not  each  an 
acceptance  of  possession  as  to  complete  the  surrender  (d).  Even 
if  he  keeps  the  keys,  his  attempt  to  get  a  new  tenant  (e),  or  the 
casual  occupation  of  part  of  the  premises,  is  not  sufficient  (/) ; 
but  it  is  otherwise  if  he  sets  about  repairs  in  such  a  way  as 
implies  that  he  regards  the  house  as  in  his  own  occupation  (g). 
An  agreement  for  giving  up  the  premises  may  be  a  surrender, 
notwithstanding  that  the  tenant  is  allowed  to  hold  oyer  part 
without  rent  (A) ;  though  where  part  is  kept  at  a  rednced  rent 
this  is  not  necessarily  a  surrender  and  a  new  tenancy  (i). 

A  parol  licence  to  quit  will  not  of  itself  operate  as  a  surrender 
of  the  tenant's  interest ;  but  when  the  tenant  gives  up  possession 
in  pursuance  of  such  a  licence,  and  the  landlord  accepts  posses- 
sion, the  licence,  coupled  with  the  fact  of  the  change  of  posses- 
sion, is  a  surrender  by  act  and  operation  of  law,  and  the  landlord 
cannot  recover  any  rent  which  becomes  due  after  his  acceptance 
of  the  possession  (J).  If,  after  the  tenant  has  quitted,  the  land- 
lord lets  to  another  tenant  who  occupies,  this  is  a  rescission  of 
the  first  contract  of  tenancy,  and  dispenses  with  a  written 
surrender  (A;). 

A  surrender  by  operation  of  law  takes  place  in  cases  where  the 
owner  of  a  particular  estate  has  been  a  party  to  some  act  the 
validity  of  which  he  is  by  law  afterwards  estopped  from  dis- 
puting (Z),  and  which  would  not  have  been  valid  had  hisparticolar 
estate  continued  to  exist.  Hence  the  acceptance  by  a  lessee  for 
years  of  a  new  lease  from  his  lessor  to  commence  during  the 
currency  of  the  first  lease  operates,  even  though  it  be  a  fature 
lease  (m),  as  an  immediate  surrender,  the  lessee  being  estopped 
from  saying  that  the  lessor  had  not  power  to  grant  the  new 
lease  (n).     The  surrender  in  this  case  is  the  act  of  the  law,  and 


(c)  See  note  (b)  on  p.  487. 

(({)  Smith  V.  Blackmwe  (1885),  1 
T.  L.  B.  267. 

{e)Oastler  v.  Ifejiderson  (1877),  2 
Q.  B.  D.  575;  Bedpath  y.  BoberU 
(1801),  3  Esp.  225. 

(/)  Oastler  v.  Hender&ony  supra. 

(V)  Smith  V.  BoberU  (1892),  9 
T.  L.  B.  77. 

(A)  Williams  v.  Satvyer  (1821),  3 
Br.  &  B.  70. 

(i)   Holme  V,  Brunskill  (1877),   3 


Q.  B.  D.  495. 

(J)  Per  Bayley,  J.,  in  Grimman  t. 
Legge  (1828),  8  B.  &  C.  p.  325. 

{k)  WaUs  y.  Atchesan  (1826),  & 
Bing.  462. 

(0  See  Fenner  v.  Blake,  [19001  I 
Q.  B.  426,  428,  a  case  of  estoppelV 
conduct. 

(m)  Ivt's  Case  (1597),  5  Bep.  U  »» 

(»)  Lyon  V.  ^c«i(1844),  13  M.ft W. 
285,  per  Parke,  B.,  at  j>.  306.  Sal 
judgment  of  Tindal,  C.J.,  in  Doddy* 
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will  prevail  in  spite  of  the  intention  of  the  parties  (o).  A  new 
lease  will  operate  as  a  surrender,  although  for  a  shorter  term 
than  the  prior  lease ;  and  a  new  valid  lease  by  parol  will  consti- 
tute a  surrender  of  a  prior  lease  by  deed  (p).  But,  where  the 
new  lease  does  not  pass  an  interest  according  to  the  contract 
between  the  parties,  the  acceptance  of  it  will  not  amount  to  a 
surrender  of  the  former  lease  (q).  For  though  the  acceptance  of 
a  new  lease  generally  operates  as  an  implied  surrender  "  by 
operation  of  law  "  within  the  meaning  of  sect.  3  of  the  Statute  of 
Frauds,  such  a  surrender  differs  from  an  actual  surrender  by 
deed :  it  is  not  absolute :  it  is  subject  to  an  implied  condition 
that  the  new  lease  is  good,  and,  if  that  is  not  so,  the  old  lease 
remains  in  force.  The  lessee,  notwithstanding  the  surrender  by 
operation  of  law,  retains  an  interest  in  the  original  lease,  and  he 
is,  therefore,  entitled  to  retain  the  instrument  of  lease  (r). 

Again,  the  acceptance  of  a  void  lease  {q),  or,  it  is  conceived,  a 
voidable  lease  (s),  or  the  execution  of  a  mere  agreement  for  a  new 
lease  (Q,  will  not  operate  as  a  surrender.  But  an  agreement  for 
a  new  lease  at  an  increased  rent,  which  is  acted  upon,  is  a 
surrender  of  the  old  lease  (u),  and  it  is  the  same,  probably,  now 
with  any  agreement  for  a  lease  which  is  capable  of  being  specifi- 
cally enforced  by  either  party,  and  under  which  possession  has 
been  given  and  taken  (x). 

Whether  an  agreement  operates  as  a  demise,  or  as  an  agree- 
ment only,  depends  on  the  intention  of  the  parties  (y).  An 
agreement  for  giving  up  part  of  the  premises  and  paying  a 
diminished  rent(^),  or,  where  the  parties  believe  the  tenancy  to 
have  come  to  an  end,  for  reduction  of  rent  only  (a),  may  be 


Ackhm    (1843),   6  M.   &  Gr.   679; 

Fulmeratoiie  v.  Steivard  (1554),  Plowd. 

106,  107  a ;  lie  v.  Sama  (15i)7),  Cro. 

Eliz.  at  p.  522;  Davison  y.  Stanley 

(1768),  4  Burr.  2210;  McDonnell  v. 

Jfope  (1852),  9  Hare,  705.     Cf,  Fmner 

V.  BlakCf  supra. 

(o)  Lyon  v.  Beedy  supra, 

(p)  Dodd  V.  Achlomy  supra, 

(a)  See  Doe  v.  Courtenay  (1848),  11 

a  B.  702,  712;  i>o<5  V.  Foole  (1848), 

11  Q.B.  713 ;  Zouch  v.  Parsons  (1765), 

3  Burr.  1807. 

(r)  Knight  v.    Williams,  [1901]  1 

Ch.  266. 

{s)  Boston    V.   Penney    (1892j,   67 

L.  T.  290.    Though  see  Boe  v.  Archb, 


of  York  (1805),  6  East,  86. 

{t)  Foquet  v.  Moor  (1852),  7  Ex. 
870.  See,  too,  OraJuim  v.  Whichelo 
(1832),  1  Cr.  &  M.  188 ;  judgment  of 
Holroyd,  J.,  in  Hamerton  v.  Stead 
(1824),  3  B.  «&  0.  p.  482 ;  and  cf, 
Forry  v.  Allen  (1590),  Cro.  Eliz.  173. 

(«)  Ex  parte  Vitale  (1883),  47  L.  T. 
480. 

(x)  See  Walsh  v.  Lonsdale  (1882), 
21  Ch.  D.  9;  supra,  p.  81. 

(y)  Sidebotham  v.  Holland,  [1895] 
1  Q.  B.  378,  385. 

(z)  Jones  V.  Bridgman  (1878),  39 
L.  T.  500.     Cf,  supra,  p.  488,  note  (i). 

(a)  Hodges  y.  Laimrance  (1854),  18 
J.  P.  347. 
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equivalent  to  a  new  demise,  and  so  operate  as  a  surrender ;  bafc 
this  result  does  not  follow  from  a  mere  abatement  {b),  or  agree- 
ment for  the  reduction  of  rent  made  during  the  continuance  of 
the  tenancy  (c) ;  or  from  an  agreement  for  the  increase  of  ient(tf), 
where  the  extra  sum  agreed  upon  would  not  bind  an  assignee  of 
the  lease  (e). 

An  attornment  by  the  lessee  to  the  sequestrators  of  the  lessor 
is  not  necessarily  a  surrender  of  the  lease  (/).  An  acceptance  of 
a  new  lease  for  part  of  the  demised  premises  is  a  surrender  only 
of  that  part  (^f). 

The  grant  of  a  new  lease,  by  the  landlord,  to  a  third  person, 
with  the  assent  of  the  tenant,  who  gives  up  his  own  possession 
to  the  new  lessee  (h) ;  or  the  acceptance  by  the  landlord,  with  the 
assent  of  a  tenant  from  year  to  year  (i)  or  for  a  term  (A),  of 
another  person  as  tenant,  who  takes  possession  (Z),  operates  as  a 
surrender  by  operation  of  law.  The  essential  element  is  the 
change  of  possession.  The  grant  of  a  new  lease  in  possession, 
with  the  oral  assent  merely  of  a  person  in  possession  under  a 
prior  subsisting  lease,  does  not  operate  as  a  surrender  in  law  of 
such  prior  lease  (m).  It  is  further  necessary  that  the  old  tenant 
should  give  up  possession  to  the  new  tenant  at  or  about  the  time 
of  the  grant  of  the  new  lease  (n).  There  is  no  surrender  upon 
negotiations  for  a  lease  to  a  third  person,  if  the  grant  of  the  new 
lease  is  ultimately  refused  (o) ;  but  a  surrender  may  be  implied 
from   an  agreement  for  a  lease  to  the  old  and  a  new  tenant 


(6)  Clarke  v.  Moore  (1844),  1  Jo. 
&  Lat.  723,  p.  728. 

(c)  Crowley  v.  Vittey  (1852),  7  Ex. 
319. 

(d)  Inchiquin  v.  Lyons  (1887),  20 
L.  R.  It.  474 ;  Qeekie  v.  Monk  (1844), 
1  C.  &  K.  307.  See  Doe  v.  Geekie 
(1844),  5  a  B.  841. 

(e)  Donellati  v.  Bead  (1832),  3 
B.  &  Ad.  899. 

(/)  Cornish  v.  Searell  (1828),  8 
B.  &  C.  471. 

(^)  E,  of  Carnari'Ofi  v.  Vilhhois 
(1844),  13  M.  &  W.  313,  342  ;  Fish  v. 
Campion  (1601),  2  Rol.  Abr.  498. 

iji)  Davison  v.  Qmi  (1857),  1 
H.  &  N.  744;  McDonnell  v.  Pope 
(1852),  9  Hare,  705.  See  Bex  v. 
Banbury  (1834),  1  A.  &  E.  136; 
Nickells  v.  Atherstone  (1847),  10 
Q.  B.  944  ;  Beeve  v.  Bird  (1834),  1 
Cr.  M.  &  B.  31. 


(0  Th(yinas  v.  Cook  (1818),  2 
B.  &  A.  119;  Stmiey,  Whiting  (1817), 
2  Stark.  235. 

ik)  Beeve  v.  Bird  (1834),  1  Cr.  M. 
&  R.  31. 

(I)  Taylor  v.  Chapman  (1795), 
Peake,  Add.  Cas.  19. 

(mj  Thomas  v.  Cook,  which  was  at 
one  time  thought  to  countenance  the 
opposite  view,  may  be  explained  by 
change  of  possesBion :  see  Lyon  t. 
Beed  (1844),  13  M.  &  W.  285,  309; 
Creagh  v.  Blood  (1845),  3  J^.  &  Lat. 
p.  160.  Walker\,Bichardson{lS3'l], 
2  M.  &  W.  882,  so  far  as  it  adopted 
the  doctrine  that  change  of  poesessioii 
was  not  necessary,  is  overruled. 

(«)  Wallis  V.  Hands,  [18931  2  Ch. 
75;  Doe  v.  Johnston  (1825),  M*CL& 
Y.  141. 

(o)  Dawson  v.  Lamb  (1852),  3  C.  i 
K.  269. 
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jointly  under  which  the  tenants  occupy  (p).  An  exchange  between 
two  tenants  holding  under  different  landlords,  the  exchange  being 
with  the  assent  of  the  landlords,  operates  as  a  surrender  and  the 
creation  of  a  new  tenancy  as  to  each  holding  (q). 

The  acceptance  of  a  new  tenant  is  a  question  of  fact  for  the 
}ury(r),  and  it  is  not  sufficient,  where  executors  are  the  land- 
lords, to  prove  acceptance  by  one  executor  only  («). 

Where  an  undertenant  is  in  possession,  the  acceptance  of  such 
undertenant  as  tenant  by  the  lessor  may  be  proved  by  his  having 
accepted  the  key  from  the  original  lessee,  or  by  his  acceptance  of 
rent  from  the  undertenant,  or  by  some  act  tantamount  to  it{t). 
Beceipts  for  rent  received  by  a  landlord  from  a  third  person  have 
been  said  to  be  strong  evidence  of  a  change  of  tenancy  with  the 
consent  of  the  landlord,  amounting  to  a  surrender  b}'  operation 
of  law  (u);  but  they  are  equally  consistent  with  such  third  person 
being  an  assignee  of  the  lease  (x).  Where  the  widow  of  the 
tenant  pays  rent  to  the  landlord,  this  does  not,  in  the  absence  of 
assent  by  his  personal  representative,  operate  as  a  surrender  (y). 

The^creation  of  a  new  relation  in  regard  to  the  demised  pro-  4.  Creation'of 
perty,  wholly  inconsistent  with  that  of  landlord  and  tenant  (r),  re^tion.^*"*^ 
operates  as  a  surrender ;  as,  for  instance,  where  the  tenant 
becomes  the  servant  or  caretaker  of  the  landlord,  accounting  to 
him''[for  all  the  profits  of  the  demised  premises,  and  being 
allowed  fixed  daily  wages  (^).  A  contract  of  purchase  by  the 
tenant  is  not  in  itself  a  surrender  of  the  lease,  since  the  contract 
implies  a  condition  of  good  title  (a).  A  redemise  by  the  lessee  to 
the  lessor  for  the  whole  term  with  a  reservation  of  rent  works  a 
surrender  (b),  and  the  rent  is  only  recoverable  as  a  sum  in  gross  (c). 

The' mere  cancelling  of  a  lease  is  not  a  surrender  by  operation  CanceUing  of 
of  law  of  the  term  thereby  granted  (d),  or  prima  facie  evidence  of 


(p)  Ilamerion  v.  Stead  (1824),  3 
S  ft  C   478 

(q)  Bees  v.  Williarns  (1835),  2  Cr. 
M.  &  R.  581. 

(r)  Woodcock  v.  Nutt  (1832),  8 
Bing.  170i 

(8)  Turner  v.  Hardey  (1842),  9 
M.  &  W.  770. 

(Q  Per  Lord  Kenyon,  C.J.,  in 
Harding  v.  Crtthom  (1793),  1  Esp.  57. 

(u)  Lavrrance  v.  Faux  (1861),  2 
P.  &  F  435. 

(x)  Copfland  v.  Watts  (1815),  1 
Stark.  96. 

(y)  Doe  V.  Wood  (1845),  14  M.  & 


"W  682. 

(z)  Peter  v.  Ketidaf  (1827),  6  B.  & 
C.  703,  710;  Lambert  v.  M'lhnutH 
(1864),  15  It.  C.  L.  R  136. 

(a)  Doe  V.  Stanwn  (1836),  1  M-.  & 
W.  695;  TarU  v.  Darby  (1846),  15 
M.  &  W.  601,  606. 

(6)  Loyd  V.  Lang/ord  (1777),  2 
Mod.  174;  Smith  v.  MapkbackillSQ), 
1  T.  R.  441.  See  Doe  v.  Bidotit  (1814), 
5  Taunt  519. 

(c)  Smith  V.  Maplehackf  supra. 

[d)  Roe  V.  Archbishop  of  York 
(1805),  6  East,  86;  Wootley  y.  Gregory 
(1828),  2  Y.  &  J.  536. 


r» 
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a  surrender  by  deed  or  in  writing  (e).  The  cancelling  does  not 
destroy  the  estate  vested  in  the  lessee,  and  the  lessor  can  still 
sue  for  recovery  of  rent  (/). 

Rent  after  Swrender. 

No  rent  accrues  due  after  the  surrender  of  a  lease  (g),  thoaghi 
if  the  lease  is  by  deed,  and  contains  a  covenant  for  payment,  the 
lessor  remains  a  specialty  creditor  for  rent  accrued  due  before 
the  surrender  (A).  Where  the  demise  was  by  parol,  he  can 
recover  such  accrued  rent  in  an  action  for  use  and  occupation 
under  11  Geo.  2,  c.  19,  s.  14  (i). 

Whether  there  is  a  surrender  or  no,  the  tenant  can  excuse 
himself  from  payment  of  rent  by  showing  a  contract  by  the 
landlord  to  abandon  the  rent  if  the  tenant  gave  up  possession  (it). 

Operation  of  Surrender. 

Bights  of  Though  a  surrender  operates  between   the    parties  as  an 

third  persons,  extinguishment  of  the  interest  which  is  surrendered,  it  does  not 

so  operate  as  to  third  persons  who,  at  the  time  of  the  surrender, 
had  rights  which  such  extinguishment  would  destroy.  As  to 
them  the  surrender  operates  only  as  a  grant  subject  to  their 
right,  and  the  interest  surrendered  still  continues  so  far  as  is 
necessary  for  the  preservation  of  their  right  (!).  A.  lessee  can, 
by  a  surrender,  give  title  to  his  lessor  only  to  the  same  extent  as 
he  could  give  it  to  another  person  by  his  assignment.  He  has 
no  power  to  effect  by  surrender  anything  that  he  could  not  do  by 
assignment  to  a  third  person ;  the  reason  being  that  he  cannot 
convey  to  his  landlord,  any  more  than  to  any  one  else,  anything 
that  he  has  not  got  (m).  In  this  respect  a  surrender  differs  from 
a  forfeiture,  and  the  rights  of  underlessees  are  preserved, 
although  at  the  time  of  the  surrender  the  term  was  liable  to 
forfeiture  (n).     So  a  mortgagee  of  tenant's  fixtures  can  enter  and 


(e)  Doe  V.  Thomas  (1829),  9  B.  &  C. 
288. 

(/)  Ward  V.  Lumley  (1860),  5  H.  & 
N.  87. 

((/)  Southwell  V.  Scotter  (1880),  49 
L.  J.  Q.  B.  356. 

(/i)  Att'Gen.  v.  Cox  (1850),  3 
H.  L.  C.  240. 

(0  The  Distress  for  Rent  Act,  1737 ; 
see  Shaw  v.  Lomas  (1888),  59  L.  T. 
477  ;  aupray  p.  330. 

{k)  Gore  v.  Wright  (1838),  8  A.  &  E. 


118.  See  Smith  y.  Lovell  (1850),  l^ 
C.  B.  6,  p.  22. 

(0  Co.  Litt.  338b ;  Doe  y.  P^ 
(1816),  5  M.  &  S.  p.  154;  PUatant^. 
^cfi«cm(1811),  4  East,  234,  288.  S» 
Mellor  V.  Watkiru  (1874),  L.  R  9  a  B. 
400 ;  Pike  v.  Eyre  (1829),  9  B.  4  C. 
909   914 

(m)  Per  Channell,  J.,  in  Fatter  T. 
Yalden,  [1902]  2  K.  R  at  p.  810. 

(n)  G.  W.  My.  Co,  v.  SmUh  (1875)» 
2  Gh.  D.  235.     See  3  App.  Caa.  165. 
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remove  them  notwithstanding  the  surrender  (o),  provided  he 
does  so  within  a  reasonable  time  (p) ;  and  so  can  a  purchaser 
of  fixtures  from  a  trustee  in  bankruptcy  who  surrenders  the 
lease  (q).  But  the  assignee  of  future  crops  takes  them  subject  to 
the  landlord's  rent  and  to  the  expenses  of  cultivation  subsequent 
to  the  surrender  (r). 

Building  covenants  affecting  the  demised  premises  may  be 
enforceable  in  equity  notwithstanding  that  at  law  they  have  been 
extinguished  by  a  surrender  («).  But  it  has  been  said  not  to  be 
clear  that  the  doctrine  that  the  rights  of  third  parties  cannot 
be  prejudiced  by  a  surrender  applies  to  rights  acquired  under  a 
covenant  or  regrant  taken  in  the  leade  for  the  benefit  of  the 
lessor  (t). 

By  virtue  of  the  Eeal  Property  Act,  1845,  the  surrender  of  a  Underiessees. 

lease  places  the  lessor  in  the  position  of  immediate  lessor  to 

underiessees  of  the  demised  premises ;  the  9th  section  of  that  ^tat.  s  &  9 

Act  providing  that,  when  the  reversion  expectant  on  a  lease  of  8.9. 

any  tenements  or  hereditaments  is  surrendered  or  merges,  the  When  rever- 

estate  which  for  the  time  being  confers,  as  against  the  tenant  le^e^S  sur- 

under  the  same  lease,  the  next  vested  right  to  the  same  tene-  rendered  or 

ments  or  hereditaments,  shall,  to  the  extent  and  for  the  purpose  nextvested 

of  preserving  such  incidents  to  and  obligations  on  the  same  ?^^^^^ 

reversion,  as,  but  for  the  surrender  or  merger  thereof,  would  revereion. 

have  subsisted,  be  deemed  the  reversion  expectant  on  the  same 

lease. 

Surrender  and  Renewal. 

By  4  Geo.  2,  c.  28  {u),  s.  6,  where  a  lease  is  duly  surrendered 
in  order  to  be  renewed  and  a  new  lease  granted,  the  new  lease  is 
as  valid  as  if  all  the  underleases  had  been  likewise  surrendered ; 
and  the  respective  rights  and  liabilities  of  the  new  lessee  and  the 
underiessees  are  regulated  as  though  the  original  lease  had  been 
still  continued ;  and  the  landlord  has  the  same  remedy  by 
distress  or  entry  upon  the  premises  in  the  underleases  for  the 
rents  reserved  by  the  new  lease  (not  exceeding  the  rents  reserved 

(o)  London  and  Westm.  Loan  Co.  (a)    PiggoU  v.    Stratton   (1859),    1 

V.  Ih-akf  (1859),  6  C.  B.  N,  S.  798.  D.  F.  &  J.  33.     See  aujyra,  p.  485, 

(p)  Moss  V.  James  (1878),  38  L.  T.  note  (g). 

595.  (0  Byjievor  v.  Tennant  (1888),  13 

(q)  Saint  v.  PiUey  (1875),  L.  R.  10  App.   Cas.    279.      See  judgment  of 

Ex.    137.    Cf.    Be    Glasdir    Copper  Lord  Herschell,  at  p.  292. 

Works,  [1904]  1  Ch.  819,  824.  (w)  The  Landlord  and  Tenant  Act, 

(r)    Clements  v.   MaUhews   (1883),  1730. 
11  a  B.  D.  808. 
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by  the  old  lease)  as  if  the  old  lease  had  been  continued.  The 
intention  of  the  Legislature  in  framing  this  enactment  was  to 
place  all  parties,  as  to  every  matter,  in  the  same  position  as  if 
no  surrender  had  taken  place  (v) ;  and  the  new  lease  passes  an 
immediate  estate  and  not  an  interesse  termini  only  (x). 

(8)    FOBFBITURE. 

A  lease  may  be  forfeited  (i)  upon  the  happening  of  an  event 
which  entitles  the  lessor  at  once  to  treat  the  lease  as  determined, 
although  there  is  no  express  proviso  for  re-entry ;  or  (ii)  under 
an  express  proviso  for  re-entry  attached  to  a  breach  of  a  stipula- 
tion in  the  lease. 

(i)   Where  there  ia  no  Express  Proviso  for  Re-entry. 

Disclaimer  of       As  a  general  rule,  any  act  of  a  lessee  by  which  he  disaffirms 
Landlord's        ^j,  impugns  the  title  of  his  lessor  occasions  a  forfeiture  of  his 

lease ;  for  to  every  lease  the  law  tacitly  annexes  a  condition,  that 
if  the  lessee  do  anything  that  may  affect  the  interest  of  his  lessor, 
the  lease  shall  be  void,  and  the  lessor  may  re-enter  (y).  Thus  a 
lessee  may  incur  a  forfeiture  where  he  sues  out  a  writ,  or  resorts 
to  a  remedy,  which  claims  or  supposes  a  right  to  the  freehold  (^), 
or  where,  in  an  action  by  his  lessor  grounded  upon  the  lease,  he 
resists  the  demand  under  the  grant  of  a  higher  interest  in  the 
land  (?/) ;  or  where  he  acknowledges  the  fee  to  be  in  a  stranger  (y) ; 
or  where,  in  fraud  of  the  lessor,  he  delivers  the  demised  premises 
to  a  stranger  claiming  under  a  hostile  title,  with  the  intent  of 
enabling  him  to  set  up  that  title  (z).  It  has,  however,  been  held 
that  the  mere  payment  of  rent  by  a  tenant  for  a  term  certain  to  a 
third  person  (a) ,  or  a  merely  verbal  denial  by  such  a  tenant  of 
the  landlord's  title  (6),  will  not  operate  as  a  forfeiture  of  the 
lease. 
On  breach  of  Forfeitures  are  also  incurred  by  the  breach  of  express  or  con- 
annexedTo      ventionary  conditions  annexed  by  the  lessor  to  his  grant ;  for 

(v)  Doe  V.  Marclietti  (1831),  1  B.  &  based  upon  the  fraud  of  the  tenant 

Ad.  715;  per  Lord  Tentorden,  C.J.,  See  per  Lord  Denman,  C.J.,  in  Dot 

at  p.  721.      See  Coimns  v.  Phillipa  v.  WdU  (1839),  10  A.  &  E.  427,  at 

(1865),  3  H.  &  0.  892,  901.  p.   435,   where    the    cases    on  this 

(x)  Ecc.  Comm.  v.  Treemer,  [1893]  subject  are  oommented   upon  and 

1  Ch.  166.  classified.       Of.  Ackland  v.  Lu^ 

[y)  Bac.  Abr.  (T.  2)  884.  (1839),  9  A.  &  E.  879. 

(2)  Doe  V.  Flynn  (1834),  1  Cr.  M.  &  (a)  Doe  v.  Parker  (1820),  Gow,  180. 

R.  187.     This  decision  must  be  re-  (6)  Doe  y.  Wells,  supra, 
garded,  it  is  conceived,  as  haying  been 


grant. 
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the  lessor,  having  the  jiis  disponendi,  may  annex  whatever 
conditions  he  pleases  to  his  grant,  provided  they  are  not  illegal 
or  repugnant  to  the  grant  itself,  and  upon  a  breach  of  those 
conditions  may  avoid  the  lease  (c). 

In  a  lease  for  years,  no  precise  form  of  words  is  necessary  to 
make  a  condition ;  it  is  sufficient  if  it  appear  that  the  words 
used  were  intended  to  have  that  effect  {d) ;  hence  a  clause  in  a 
lease  whereby  it  is  stipulated  and  conditioned  that  the  lessee 
shall  not  assign,  creates  a  condition  for  the  breach  of  which  the 
lessor  may  maintain  an  ejectment  (e).  But  if  the  words  amount 
only  to  an  agreement  on  the  part  of  the  lessee  that  he  will  not 
assign,  the  lessor  cannot  determine  the  lease  except  under  an 
express  proviso  for  re-entry  on  breach  of  the  stipulation  (/). 
So  an  agreement  by  the  lessee  to  give  up  part  of  the  land  on 
requisition  of  the  lessor,  without  any  clause  of  re-entry,  is  a 
contract,  and  not  a  condition  (g). 

A  clause  of  forfeiture,  it  is  said,  is  construed  strictly  (h).  Construction 
Hence,  where  it  applies  in  case  no  sufficient  distress  is  found  on  cL^e^^^^^^^ 
the  premises,  there  is  no  forfeiture  unless  every  part  of  the 
premises  is  searched  (i).  And  a  forfeiture  on  assignment  with- 
out licence,  or  on  charging,  is  not  incurred  if  the  assignment  (k) 
or  charge  (l)  turns  out  to  be  void.  Under  a  condition  against 
assignment  an  equitable  charge  on  the  lease  without  change  of 
possession  is  no  forfeiture  {in).  But  though  it  is  a  question  of 
forfeiture,  the  covenant  must  be  construed  fairly ;  its  meaning 
must  be  ascertained  without  regard  to  forfeiture :  and  it  must 
be  seen  whether,  upon  that  ascertained  meaning,  a  forfeiture  has 
been  incurred  (n). 

Upon  forfeiture  of  a  lease  the  underlessee  loses  his  estate  as  Effect  on 
well  as  the  lessee  himself  (o) ;  and  the  underlessee  of  part  of  the 


underlessees. 


(c)  Bac.  Abr.  (T.  2)  885. 

{(I)  Di>€  V.  WaU  (1828),  8  B.  &  C. 
p.  315. 

(c)  I)o€  V.  Watt,  8  B.  &  C.  308.  See 
Simpson  v.  Titterell{\bdQ),  Cro.  Eliz. 
242  ;  Pembroke  v.  Berkeley  (1595),  ih, 
384 ;  Harrington  v.  Wise  (1596),  ib. 
486  ;  Co.  Litt.  203  b. 

(/)  Shaiu  V.  Coffin  (1863),  14  CB. 
N   S  372 

\g)  Doe'Y,  Phillips  (1824),  2  Bing. 
13. 

(/i)  Doe  V.  Poxvell  (1826),  5  B.  &  C. 
308,  p.  313. 

(i)  Bees  V.  King  (1800),  Forr.  19. 


{k)  Doe  V.  Powell y  supra, 

(0  Denn  v.  Dolman  (1794),  5  T.  R. 
641. 

(m)  Bowser  v.  Colby  (1841),  1  Hare, 
109,  p.  138. 

(»)  Corp.  of  Bristol  v.  Westcott 
(1879),  12  Ch.  D.  461 ;  per  Cotton, 
L.J.,  at  p.  467. 

(o)  G.  W,  Hy.  Co.  V.  Smith  (1876),  2 
Ch.  D.  p.  253.  But  an  underlessee 
may  now  generally  protect  himself 
against  such  loss  by  means  of  an 
application  under  sect.  4  of  the  Con- 
vej'ancing  Act,  1892 ;  see  infra y 
p.  505. 
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EnforciDg 
forfeiture. 


By  whom 
lease  may  be 
determined 
under  proviso 
for  re-entry. 


Forfeiture 

under 

proviso. 


premises  vfill  forfeit  his  estate  for  breach  of  a  covenant  relating 
to  the  other  part  (p). 

After  a  grant  of  the  reversion  neither  the  lessor  nor  the 
assignee  can  take  advantage  of  a  forfeiture  incurred  before  the 
grant  (q) ;  nor  can  the  lessor  enforce  the  forfeiture  against  a 
purchaser  of  the  lease  whom  he  has  advised,  after  the  cause  of 
forfeiture,  to  purchase ;  unless  under  special  circumstances,  as 
where  the  purchaser  was  already  interested  in  the  lease  as 
incumbrancer,  and  the  lessor's  advice  was  simply  that  he  should 
"  take  to  "  the  premises  (r). 

(ii)  Where  there  is  an  Express  Proviso  for  Re-entry. 

The  construction  of  a  proviso  for  re-entry  by  the  lessor  on 
non-performance  by  the  lessee  of  the  covenants  of  the  lease,  and 
that  upon  such  non-performance  the  term  shall  cease  and  become 
void,  is  that  the  lease  shall  be  voidable  (s),  and  voidable  only  at 
the  option  of  the  lessor ;  for  the  lessee  who  has  been  guilty  of  a 
wrongful  act  cannot  avail  himself  of  the  wrongful  act  to  insist 
that  thereby  the  lease  has  become  void  to  all  intents  and  pur- 
poses (f),  and  the  tenancy  will  therefore  continue  until  some  act 
is  done  by  the  lessor  showing  his  intention  to  determine  (ti). 
And  it  is  the  same  where  the  condition  is  incorporated  in  favour 
of  the  Crown  by  statute  {x), 

A  proviso  for  re-entry  in  case  of  breach  or  non-performance 
of  covenants  or  stipulations  applies  to  a  provision  against  assign- 
ment though  not  strictly  in  the  form  of  a  covenant  (y).  Where 
the  lessor  is  entitled  to  re-enter  ''as  if  the  indenture  had  never 
been  made,"  he  is  not  debarred  from  suing  on  the  covenant  for 
rent  accrued   before  the  forfeiture  (2:).     It  has   been  doubted 


(p)  Darlington  y,  IlamiUon  (1854), 
Kay,  650;  CreawellY.DavidsonllSS*!), 
56  L.  T.  811. 

(q)  Fenn  v.  Smart  (1810),  12  East, 
444. 

(r)  Doe  V.  Eykitis  (1824),  1  0.  &  P. 
154. 

(«)  Bowser  v.  Colby  (1841),  1  Hare, 
109. 

{t)  Judgment  of  Bay  ley,  J.,  in 
Doe  V.  BancIcB  (1821),  4  B.  &  A.  p.  406 ; 
Beid  V.  Parsons  (1817),  2  Chit.  247 ; 
Becle  V.  Farr  (1817),  6  M.  &  S.  121 ; 
Amsby  v.  Wooduxird  (1827),  6  B.  & 
C.  519 ;  Dakin  v.  Cope  (1827),  2  Buss. 
170;  Doe  v.  Birch  (1836),  1  M.  &  W. 
402;  Jones  v.  Carter  (1846),  15  M.  & 


W.  p.  725 ;  Toleman  v.  Portbury 
(1871),  L.  E.  6  a  B.  p,  250;  Jfe 
Tickle  (1886),  3  Morr.  126.  Formerly 
a  condition  that  the  lease  should  Im> 
void  was  construed  literally:  Pfl«- 
nanVs  Case  (1596),  3  Bep.  64  h.  See 
1  Sm.  K  C.  11th  ed.  42. 

(u)  See  judnnent  of  Denman,  C.J., 
in  Roberts  y,  Davey  (1833),  4  B.  &  Ad. 
p.  671. 

(x)  Davenport  v.  Reg,  (1877),  3 
App.  Cas.  115. 

(y)  Brooks  v.  Drysdah  (1877),  3 
C.  P.  D.  52. 

(z)  Hartshorne  v.  Watson  (1838),  4 
Bing.  N.  C.  178.  C/.  Bhre  v.  Giulini, 
[1903]  1  K.  B.  356. 
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whether  non-insurance  is  a  cause  of  forfeiture  if  under  the  lease 
the  lessor  is  entitled  to  insure  upon  default,  and  to  distrain  for 
the  premium  (a). 

It  is  for  the  lessor  to  prove  that  the  forfeiture  has  been  Proof  of 
incurred.  Hence,  in  forfeiture  for  breach  of  a  covenant  to  ^"^®^^"^®- 
insure,  the  omission  to  insure  must  be  proved  by  the  plaintiff. 
It  is  not  sufficient  that  the  lessee  fails  to  produce  the  policy  {b). 
The  Court  will  not  grant  discovery  of  documents  or  give  leave 
to  administer  interrogatories  for  the  purpose  of  establishing  a 
forfeiture  (c). 

A  proviso  for  re-entry  can  operate  only  during  the  existence  Forfeiture 
of  the  term :  hence  it  cannot  be  exercised  so  as  to  deprive  a  f^^ofe^^^^' 
tenant,  who  is  holding  over,  of  his  right  to  emblements  (d). 
But  if  the  tenant  by  paying  rent  while  he  is  holding  over  becomes 
a  yearly  tenant,  the  proviso  for  re-entry  on  non-payment  of  rent 
attaches  to  this  yearly  tenancy  (e).  A  proviso  for  re-entry  on 
breach  of  covenant  contained  in  an  agreement  for  lease  was 
formerly  held  to  apply  to  the  yearly  tenancy  created  by  posses- 
sion and  payment  of  rent  under  the  agreement  (/) ;  and  such  a 
proviso  is  now,  it  is  conceived,  enforceable  in  the  case  of  an 
agreement  for  a  lease  to  which  the  doctrine  of  Walsh  v. 
Lonsdale  (g)  applies. 

Before  advantage  can  be  taken  of  a  proviso  for  re-entry  for  Demand  of 
non-payment  of  rent,  a  formal  demand  of  rent  must  be  made  (h) ;  ^^"^' 
unless  such  demaild  has  been  either  expressly  dispensed  with  in 
the  proviso  or  condition  (i),  or  one  half-year's  rent  is  in  arrear 
and  no  sufficient  distress  can  be  found  on  the  premises  (A;).  The 
demand  must  be  of  the  sum  due  for  rent  for  the  last  term  of 
payment  (l),  and  must  be  made  at  a  convenient  time  before  sunset 


(a)  Doe  V.  Sutton  (1841),  9  0.  &  P. 
706. 

{b)  Doey.  Whitehead  (1838),  8  A.  & 
E.  571.  See  Doe  v.  Iioh8<m  (1826), 
2  C.  &  P.  245. 

(c)  E.  of  Mexborough  v.  Whitwood 
Urban  District  Council^  [1897]  2  Q.  B. 
Ill ;  overruling  Seaward  v.  Denning- 
ton  (1896),  44  W.  R.  696. 

(d)  Jokm  V.  Whitley  miO),  3  Wils. 
127,  p.  140. 

(c)  Thomas  v.  Packer  (1857),  1 
H.  &  N.  669. 

(/)  Doe  V.  Ameif  (1840),  12  A.  &  E. 
476;  Z)o6V.J?rcacA  (1806),  6  Esp.  106. 

L.T. 


((/)  (1882),  21  Ch.  D.  9;  suj^a,  p.  81. 

(A)  Doe  V.  Robson  (1826),  2  C.  &  P. 
246 ;  Hill  v.  Kempshall  (1849),  7  C.B. 
976,  See  Jackson  v.  Northampton 
Tramways  Co.  (1886),  56  L.  T.  91. 

(?•)  Doe  V.  Masters  {1S24),  2  B.  &  C. 
490. 

(k)  15  &  16  Vict.  c.  76,  8.  210, 
quoted  in/ra^  p.  498.  See  Doe  v. 
Wandlass  (1797),  7  T.  R.  117. 

(I)  See  Doe  v.  Paul  (1829),  3  C.  & 
P.  613;  Fabi4in  v.  Winston  (1590), 
Cro.  Eliz.  209 ;  Scot  v.  Scot  (1687), 
Cro.  Eliz.  73. 
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16&16  Vict, 
c.  76,  8.  210. 

Where  one 
half-year's 
rent  is  in 
arrear  and 
landlord  has 
right  to  re- 
enter, he  majt 
instead  of 
fonnal  de- 
mand, serre 
writ  in  eject- 
ment. 


on  the  last  day  of  payment  (y/i),  and  continued  till  sunset  (n). 
The  demand  must  be  made  upon  the  land :  if  there  is  a  house 
on  the  premises,  at  the  front  door  of  such  house  (o) ;  or  if  the 
premises  consist  of  lands  and  woods  upon  the  lands  (p);  or  if 
they  consist  of  woods  only,  at  the  gate  of  the  vrood,  or  at  some 
highway  leading  through  it,  or  other  most  notorious  place  (9). 
It  is  not  material  whether  the  tenant  is  there  or  not  (0).  The 
demand  may,  in  the  absence  of  the  lessee,  be  made  upon  an 
undertenant  or  other  stranger  to  the  lessor  (?*).  If  tender  of  the 
rent  is  made  to  him  who  is  to  receive  it  upon  any  part  of  the 
land,  at  any  time  on  the  last  day  of  payment,  the  tender  will 
save  the  condition  (q). 

Under  certain  circumstances  the  demand  of  the  rent  may  be 
dispensed  with,  the  210th  section  of  the  Common  Law  Pro- 
cedure Act,  1862,  providing  as  follows : — 

''  In  all  cases  between  landlord  and  tenant,  as  often  as  it 
shall  happen  that  one  half-year's  rent  shall  be  in  arrear  («),  and 
the  landlord  or  lessor,  to  whom  the  same  is  due,  hath  right  by 
law  to  re-enter  for  the  non-payment  thereof  (0»  such  landlord  or 
lessor  shall  and  may,  without  any  formal  demand  or  re-entry, 
serve  a  writ  in  ejectment  for  the  recovery  of  the  demised 
premises,  .  .  .  which  service  in  ejectment  shall  stand  in  the 
place  and  stead  of  a  demand  and  re-entry;  and  in  case  of 
judgment  against  the  defendant  for  non-appearance,  if  it  shall 
be  made  appear  to  the  Court  where  the  said  action  is  depending, 
by  affidavit  (n),  or  be  proved  upon  the  trial  in  case  the  defendant 
appears,  that  half-a-year's  rent  was  due  before  the  said  writ  was 
served,  and  that  no  sufficient  distress  was  to  be  found  (x)  on  the 
demised  premises  countervailing  the  arrears  then  due,  and  that 
the  lessor  had  power  to  re-enter,  then  and  in  every  such  case 


(to)  Co.  Litt.  202  a ;  Doe  v.  Paul, 
supra.  See  A  cocks  v.  Phillips  (1860), 
5  H.  &  N.  183. 

(«)  See  Wood  and  Chivers*  Case 
(1573).  4l.€on.  179. 

(o)  Co.  Litt.  201  b. 

( />)  Poph.  68. 

Iq)  Co.  Litt.  202  a. 

(r)  See  Doe  v.  Brydges  (1822),  2 
D.  &  Ry.  29. 

(«)  There  is  not  a  half-year's  rent 
in  arrear  if,  though  originally  the 
arrears  were  greater  than  this,  they 
have  been  made  less  by  distraint: 
Cotesworth  v.  Spokes  (1861),  10  C.  B. 


N.  S.  103. 

(t)  The  time  prescribed  before  re- 
entry must  have  elapsed :  Doe  v.  Roe 
(1849),  7  C.  B.  134. 

(m)  See  Cross  v.  Jordan  (1852),  8 
Ex.  149. 

(jr)  Doe  V.  Franks  (1847),  2  C.  &K. 
678.  If  the  tenant  has  locked  ud 
the  demised  premises,  it  may  be  hela 
proved  that  no  sufficient  distress  i^ 
*  *  to  be  found  "  there.  See  Hammoitd 
V.  Mather  (1862),  3  F.  &  F.  IM; 
Doe  V.  Dyson  (1827),  M.  &  M.  77; 
Doe  V.  Boe  (1847),  5  D.  &  L.  272. 
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the  lessor  shall  recover  judgment  and  execution,  in  the  same 
manner  as  if  the  rent  in  arrear  had  been  legally  demanded,  and 
a  re-entry  made." 

The  above  enactment,  in  the  cases  to  which  it  applies,  dis-  Re-entry, 
penses  both  with  demand  and  also  with  re-entry.  The  question 
whether,  in  general,  re-entry  was  necessary  before  bringing 
ejectment  on  a  forfeiture  for  breach  of  covenant  was  avoided 
under  the  old  practice  by  the  circumstance  that  the  defendant, 
the  lessee,  by  entering  into  the  consent  rule,  confessed  the 
lessor's  entry.  Consequently  an  actual  re-entry  was  not 
necessary  (y).  Under  the  present  practice  the  supposed  re-entry 
does  not  take  place,  but  the  right  of  the  lessor  is  not  thereby 
affected,  and  he  can  still  bring  an  action  to  recover  possession 
without  previously  entering  on  the  land(2r).  For  the  purpose 
of  taking  advantage  of  the  forfeiture,  bringing  the  action  is 
equivalent  to  actual  entry  (a).  The  commencement  of  proceed- 
ings, consequently,  is  a  final  election  by  the  lessor  to  determine 
the  term,  and,  even  though  no  judgment  is  obtained,  he  cannot 
afterwards  treat  the  tenancy  as  subsisting^  so  as  to  sue  for  rent 
diie,  or  covenants  broken,  subsequently  to  such  commence- 
ment (b).  There  is  a  final  determination  of  a  tenancy  under  a 
lease  when  the  lessor  by  some  final  and  positive  act  which 
cannot  be  retx-acted — ^for  instance,  by  issue  of  a  writ  for  recovery 
of  possession  and  service  of  it  upon  the  tenant  in  occupation — 
treats  a  breach  of  covenant  by  the  lessee  as  constituting  a  for- 
feiture (c).  A  reletting  of  the  premises  by  the  lessor  to  an  under- 
tenant of  the  lessee  is  a  sufficient  re-entry  to  avoid  the  lease  (d). 

Where  a  lease  to  a  company  contains  a  power  of  re-entry  upon  Entry  upon 
the  company  being  wound  up,  the  landlord's  right  to  re-enter  ^''°<^^°&-"P- 
accrues  on  the  making  of  a  winding-up  order,  and  is  not  deferred 
until  the  conclusion  of  the  winding-up  (e). 

(iii)  Waiver  of  Forfeiture. 

A  forfeiture  is  waived  if  the  lessor  elects  not  to  take  advantage 
of  it,  and  shows  his  election  either  expressly,  by  a  statement  to 

(y)  OoodHght  v.    Cator   (1780),    2  M.  &  W.  718. 

Dougl.  477.  {c)  Serjeant  v.  Nash,  Field  dr.  Co., 

(z)  Ware  v.  Booth  (1894),  lOT.  L.R.  G.  A.,  [1903J  2  K.  B.  304,  at  pp.  310, 

446.   Tlie  question  was  left  undecided  313,  approving   Grimwood  v.   Moea, 

in  Ex  parte  Dyke  (1882),  22  Ch.  D.  anpra. 

410.  (d)  Baylis    v.    Le   Groa  (1858),    4 

(a)  Grimivood  v.  Moss  (1872),  L.  R.  C.  B.  N.  S.  537. 

7  C.  P.  360,  per  Willes,  J.,  at  p.  364.  (e)  General  Share,  &c,,  Co,  v.  Wetley 

(h)  Jones    v.     Carter    (1846),     15  Brick  Co,  (1882),  20  C!h.  J).  260. 
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that  effect  to  the  lessee,  or  impliedly,  by  acknowledging  the 
continuance  of  the  tenancy  (/).  And  if  the  lessor,  after  a  cause 
of  forfeiture  has  come  to  his  knowledge,  does  anything  whereby 
he  recognizes  the  relation  of  landlord  and  tenant  as  still  sub- 
sisting, he  is  precluded  from  saying  that  he  did  not  do  the  act 
with  the  intention  of  waiving  the  forfeiture  (,9).  Direct  notice 
of  the  cause  of  forfeiture  to  the  lessor  is  perhaps  not  necessary 
if  such  cause  is  equally  within  the  cognizance  of  himself  and 
the  lessee  (/i),  but  in  general  both  knowledge  on  the  part  of 
the  lessor  (i),  and  a  positive  act  affirming  the  tenancy  (^),  are 
necessary  to  constitute  a  waiver.  Mere  acquiescence,  as  by 
standing  by  and  seeing  the  lessee  making  alterations  which  are 
in  breach  of  covenant  (2),  is  not  sufficient  (m). 
Acts  amount-  A  tenancy  is  affirmed,  and — assuming  knowledge  on  the  part 
ing  to  waiver,  ^j  ^.j^^  lessor — ^the  forfeiture  is  waived,   under  the  following 

circumstances : — 

(1)  Acceptance  by  the  landlord  from  the  tenant  of  rent  which 
has  accrued  due  since  the  cause  of  forfeiture  (n).  The  rule 
applies  to  a  Grown  lease  (0),  and  to  receipt  of  rent  from  an 
undertenant  (jp),  or  from  any  other  person,  in  satisfaction  of 
rent  {q).  Payment  into  the  lessor's  banking  account  has  been 
held  to  be  a  waiver,  where  such  payment  was  usual,  although 
the  lessor  had  instructed  the  bank  not  to  receive  it,  no  step 
having  been  taken  to  inform  the  lessee  or  to  return  the  rent  (r). 
And  the  acceptance  of  subsequent  rent  bars  a  forfeiture  f<Nr 
condition  broken,  as  well  as  a  forfeiture  depending  upon  an 


1.  Receipt  of 
rent. 


(/)  Ward  V.  Bay  (1864),  5  B.  &  S. 
p.  362.  See  Ex  parte  NewiU  (1881), 
16  Ch.  D.  522. 

(a)  Toleman  v.  F</rthury  (1871), 
L.  B.  6  Q.  B.  245,  p.  248.  And  see 
this  case  as  to  setting  up  two  incon- 
sistent grounds  of  forfeiture. 

(/*)  Ear  vet/  v.  Oswald  (1697),  Cro. 
Eliz.  553,  572. 

(f)  Pennant's  Case  (1596),  3  Eep. 
64  a ;  Hoe  v.  Harrison  (1788),  2  T.  B. 
425 

(A)  Green's  Ca«e(1582),  Cro.  Eliz.  3. 

(l)  Ferry  v.  DavU  (1858),  3 
C.  B.  N.  S.  769. 

(w)  Per  Heath,  J.,  in  Doe  v.  Allen 
(1810),  3  Taunt,  p.  81. 

(?0  Ooodright  v.  Davids  (1778), 
Cowp.  803;  Pennanfs  Cast  (1596).  3 
Rep.  64  b,  note  (b)  ;  Amshy  v.  Wood^ 


ward  (1827),  6  B.  &  0.  519;  Doe  t. 
Rees  (1838),  4  Bing.  N.  C.2S4;  Doe 
V.  Pritchard  (1833),  5  B.  &  Ad.  765 ; 
3f*7c8  ▼.  Tobin  (1868),  17  L.T.  432; 
PdlaU  V.  Booaey  (1862),  31  L.  J.  C.  P. 
281.  See  Whitchcot  v.  Fox  (1617), 
Cro.  Jac.  398.  As  to  the  disb'nctioo 
in  Pennanfs  Case  (1596),  3  Eep.  64  b, 
between  leases  which  are  void  and 
those  which  are  voidable  on  breach 
of  condition,  see  1  Sm.  L.  C.  Utiicd* 
42  ;  suproy  p.  496. 

(o)  Bridges  v.  Lont/man  (1857),  24 
Beav.  27. 

(p)  Price  V.  Worwood  (1859),  4 
H.  &  N.  512. 

(</)  Pellatt  V.  B(tosf^,  supra, 

(r)  Fierson  v.  Harvey  (1885),  1 
T.  L.  R.  430. 
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express  power  of  re-entry  («).  The  landlord  cannot  prevent  the 
waiver  hy  accepting  the  rent  conditionally  and  without  prejudice 
to  his  right  to  insist  on  the  forfeiture  (t). 

But  a  forfeiture  is  not  waived  by  the  acceptance  by  the  land- 
lord of  rent  due  before  the  forfeiture  was  incurred  {u). 

(2)  An  absolute  and  unqualified  demand  of  rent  due  after  2.  DemAnd 
the  forfeiture,  made  by  a  person  having  suflBcient  authority  (x).     °^  ^^^^ 

(8)  Bringing  an  action  for  rent  accruing  due  subsequently  3.  Action. 
to  the  forfeiture  (^),  or  taking  other  proceedings,  such  as  a 
claim  to  an  injunction  (^),  based  upon  the  continuance  of  the 
tenancy  (a).  Hence,  where  a  writ  claims  possession  for  the 
forfeiture  and  also  arrears  of  rent  accruing  due  subsequently  to 
the  forfeiture,  the  latter  claim  operates  as  a  waiver  of  the 
forfeiture  (b) ;  though  if  the  breach  is  a  continuing  one — as  in 
the  case  of  non-repair — the  lessor  may  still  be  entitled  to  forfeit 
in  respect  of  the  breaches  subsequent  to  the  date  up  to  which 
rent  has  been  claimed  (c). 

(4)  Distress  for  rent,  whether  due  before  or  after  the  cause  4.  Distraw. 
of  forfeiture  (d). 

The  Landlord  and  Tenant  Act,  1709,  ss.  6,  7  (e),  which  allows 
distress  within  six  months  after  the  determination  of  the  tenancy, 
does  not  apply  where  the  tenancy  is  determined  by  forfeiture  (y) ; 
and,  apart  from  the  statute,  a  distress  can  only  be  made  during 
the  existence  of  the  tenancy.  Hence  the  distress  recognizes 
the  tenancy  and  operates  as  a  waiver,  unless  it  is  capable  of 
«ome  other  explanation,  as  where  it  is  levied  as  a  preliminary 
to  showing  insufficiency  of  distress  and  so  gaining  a  title  to  sue 
in  ejectment  under  sect.  210  of  the  Common  Law  Procedure  Act,  • 


($)  Marsh  v.  Curteya  (1598),  Cro. 
Eliz.  528. 

(t)  Davenport  v.  Beg.  (1877),  3  App. 
C?as.  115;  Cro/t  v.  Lumley  (1855),  5 
E.  &  B.  648,  see  6  H.  L.  C.  672, 

£744;  Gn'ffin  ▼.  Tomkins  (1880),  42 
.  T,  359;  Strony  v.  Stringer  (1889), 
Si  L.  T.  470. 

(w)  Green's  Case  (1582),  Cro.  Eliz. 
4J.  See  Price  v.  Woriuood  (1859),  4 
H.  &  N.  512. 

(ac)  Per  Parke,  B.,  in  Doe  v.  Birch 
<1836),  1  M.  &  W.  p.  408. 

(y)  Boe  V.  Minshall  (1760),  Bull. 
N.  P.  96;  Dendy  v.  Nicholl  (1858),  4 
C.  B.  N.  S.  376. 

(2)  EvansY.  Davis  (1878),  10  Ch.  D. 
747. 


(a)  PdlaU  V.  Boosey  (1862),  31 
L.  J.  0.  P.  281. 

(6)  Bevan  v.  Barnett  (1897),  13 
T.  L.  E.  310. 

(c)  Penton  v.  Barnett  (1898),  1  Q.  B. 
276.  See  Be  Serle  [1898],  1  Ch. 
652. 

(rf)  Pennant's  Case  (1596),  3  Eep. 
64  b  ;  />oc  V.  Peck  (1830),  1  B.  &  Ad. 
428;  Doe  v.  Williams  (1835),  7 
C.  &  P.  322  (as  to  waiver  of 
disclaimer). 

(e)  8  Anne,  c.  14,  supra,  p.  276. 

if)  Orimwoody.Moss{lS12),L.lBi. 
7  C.  P.  p.  365 ;  Kir/dand  v.  Brian- 
court  (1890),  6  T.  L.  E.  441.  See 
Ward  V.  Day  (1864),  5  B.  &  8. 
359. 
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5    Recital. 


6.  Agreement 
to  grant  new 
lease  after 
expiration  of 
forfeited 
lease. 

7.  Notice  to 
repair. 


Continuing 
breach. 


1852(g).    And  the  mere  continuing  in  possession  of  distress 
taken  before  the  forfeiture  is  not  a  waiver  (/i). 

But  if  the  lessor  has  already  commenced  proceedings  in 
ejectment,  since  this  is  a  final  determination  to  insist  on  the 
forfeiture  (i),  neither  distress  (A;)  nor  the  receipt  of  rent  dne 
subsequently  to  the  forfeiture  (I)  operates  as  a  waiver ;  though 
such  receipt  of  rent  may  be  evidence  of  a  new  tenancy  from  year 
to  year  on  the  old  terms  (m). 

(5)  A  recital  of  the  existence  of  the  tenancy  in  an  instrument 
subsequent  to  the  forfeiture  (n). 

(6)  An  agreement  by  the  landlord  to  grant  a  new  term  after 
the  expiration  by  effluxion  of  time  of  a  term  in  respect  of 
which  a  forfeiture  has  been  incurred  (o). 

(7)  Where  there  is  a  general  covenant  to  repair,  and  also  a 
covenant  to  jrepair  after  notice,  a  notice  to  repair  within  a 
specified  period,  as  three  months,  is  a  waiver  of  the  general 
covenant  (^),  and  there  is  no  forfeiture  till  the  period  has 
elapsed.  Consequently  there  is  no  waiver  of  the  forfeiture 
for  breach  of  the  special  covenant  by  receipt,  after  the  period 
of  the  notice,  of  rent  due  while  the  notice  was  running  (9). 
But  where  the  notice  is  to  repair  " forthwith "  (r),  or,  "in 
accordance  with  the  covenants  of  the  lease  "(s),  the  general 
covenant  is  not  waived,  and  the  lessor  can  enter  at  onee 
for  non-repair. 

Where  the  breach  of  covenant  causing  a  forfeiture  is  con- 
tinuous {t)y  the  receipt  of  rent,  or  other  acknowledgment  of 
tenancy  by  the  landlord,  will  not  preclude  him  from  taking 
advantage  of  a  forfeiture  incurred  subsequently  to  such  acknow- 
ledgment (ii)* 


(y)  15  &  16  Vict.  0.  76 ;  Tliomaa  v. 
Lnlham,  [1895]  2  a  B.  400  ;  Brewer 
V.  Eato7i  (1783),  3  Dougl.  230  (on  the 
previous  provisions  of  4  Geo.  2,  c.  28). 

(h)  Doe  V.  Johnso7i  (1816),  1  Stark. 
411. 

(1)  Supruy  p.  502. 

(k)  Orimwood  v.  Moss  (1872),  L.  E. 
7  C.  P.  360. 

(0  Doe  V.  Meux  (1824),  1  C.  &  P. 
346. 

(m)  Evans  v.  WyaU  (1880),  43  L.  T. 
176. 

(«)  Green's  Case  (1582),  Cro. 
Eliz.  3. 

(o)  Ward  V.  Day  (1864),  5  B.  &  S. 


359.     See  Doe  v.  Curtvood  (1835),  1 
Har.  &  W.  140. 

(p)  Doe  V.  Meiix  (1825),  4  B.  &  C. 
606.     See  also  Doe  v.  Lewis  (1SS6),  5 

A.  &  £.  277,  cited  supra,  p.  342. 
(9)  Cronin  v,  Bogers  (1884),  C.  A 

£.  348. 

(r)  Boe  V.  Faine  (1810),  2  Om^k 
520. 

(«)  Few  V.  Perh'ns  (1867),  L.  B.  2 
Ex.  92.  See  Cove  v.  Smith  (1886),  2 
T.  L.  E,  778. 

(t)  Supra,  pp.  338,  381. 

(u)  Doe  V.    Woodbridge  (1829),  9 

B.  &  C.  376;  Doe  v.  Jones  (1850),  5 
Ex.  498. 
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A  covenant  to  repair  admits  of  continuing  breach  (x),  and  if 
the  neglect  continues  from  day  to  day,  distress  is  no  waiver  of 
the  forfeiture  in  respect  of  the  subsequent  breach  (y).  A  covenant 
to  insure  is  a  continuing  covenant,  and  a  waiver  extends  only  to 
past  breaches  (z).  Where  there  is  a  covenant  against  assigning 
or  demising  the  premises,  or  permitting  any  other  person  than 
the  lessee  to  occupy  them,  and  the  lessee  underlets,  it  has  been 
held  that  permitting  the  underlessee  to  remain  is  not  a  con- 
tinuing breach,  and  a  distress  with  knowledge  of  the  underletting 
is  a  waiver  (a);  but  where  the  covenant  is  against  using  the 
premises  otherwise  than  in  a  particular  way,  a  use  by  an  under- 
lessee  in  any  other  than  such  particular  way  may  be  a  continuing 
breach  on  the  part  of  the  lessee  {h).  The  lessor  cannot  insist  on 
forfeiture  for  a  continuing  breach  where  he  has  received  rent  and 
required  repairs  to  be  done  (c). 

According  to  the  doctrine  of  Dumpor's  Case^d),  a  condition  Effect  of 
was  not  apportionable,  and  a  waiver  of  a  breach,  like  a  licence  to  do  J^t^^tg^  to 
an  act  otherwise  prohibited,  dispensed  with  the  condition  alto-  breach  to 
gether,  and  not  merely  in  respect  of  the  particular  breach ;  but  this  ^^^uy 
effect  of   waiver  has  been  removed   by  the  Law  of  Property  relates. 
Amendment  Act,  1860,  the  sixth  section  of  which  is  as  follows : — 

"Where  any  actual  waiver  of  the  benefit  of  any  covenant  or  28 & 24 Vict, 
condition  in  any  lease  on  the  part  of  any  lessor,  or  his  heirs,  ^'  ^'  ®-  ^' 
executors,  administrators  or  assigns  shall  be  proved  to  have 
taken  place,  after  the  passing  of  this  Act,  in  any  one  particular 
instance,  such  actual  waiver  shall  not  be  assumed  or  deemed 
to  extend  to  any  instance,  or  any  breach  or  covenant  or  condition, 
other  than  that  to  which  such  waiver  shall  specially  relate,  or  to 
be  a  general  waiver  of  the  benefit  of  any  such  covenant  or 
condition,  unless  an  intention  to  that  effect  shall  appear." 

(iv)  Relief  against  Forfeiture. 

Belief  against  forfeiture  can  be  granted  under  sect.  14  of  the 
Conveyancing  Act  of  1881  (e),  as  amended  by  the  Conveyancing 

(x)  Cotwtrd    V.     Gregory    (1866),  (6)  SeejudgmentofBramwell,L.J., 

L.    R.  2   C.  P.   153.     See  Fryett  v.  in  LawHe  v.  Lees  (IttSO),  14  Oh.  D. 

JeJB^reyB  (1796),  1  Esp.  393.  249.     C/.  7  App.  Caa  p.  30. 

iy)  Doe  V.  Dimiford  (1832),  2  Cr.  (c)  Oriffin  v.   Tirmkiiis   (1880),  42 

&  J.  667.  L.  T.  359. 

(2)  Doe  V.  Gladwin  (1845),  6  Q.  B.  (d)  (1603),  4Rep.  119;  1  Sm. L.  C. 

953.  11th  ed.  32. 

(a)  Walrond  v.   Hawkins    (1875),  (c)  44  &  45  Vict  c.  41. 
L.  R  10  C.  P.  342. 
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Act  of  1892  (/),  except  to  lessees  for  non-payment  of  rent, 
and  in  certain  cases  specially  excluded  from  the  operation  of 
the  section.  The  relief  of  lessees  against  forfeiture  for  non- 
payment of  rent  is  provided  for  by  statutes  which  were  already 
in  force  in  1881 ;  and,  under  the  Conveyancing  Act  of  1892,  an 
underlessee  may  be  relieved  against  forfeiture  of  the  head- 
lease  for  non-payment  of  rent.  Belief  in  the  above  excluded 
cases  can  be  given  only  under  special  circumstances  recognized 
as  justifying  the  intervention  of  equity.  The  right  to  relief  is  a 
chose  in  cLCtwn  which,  in  the  event  of  the  bankruptcy  of  the 
lessee,  vests  in  his  trustee,  and  the  trustee  is  entitled  to  sell  such 
right  and  to  assign  it  to  the  purchaser  (g). 


Conveyancing 
Act,  1881, 
8. 14,'sub-8.(l). 

No  forfeiture 
tiU  after 
notice  to 
repair  breach. 


Sub-sect.  (2). 

Belief  against 
forfeiture. 


(a)    BELIEF    UNDEB  THE   CONVETANCIKG  ACTS. 

By  the  first  and  second  sub-sections  of  sect.  14  of  the 
Conveyancing  Act,  1881,  it  is  enacted  as  follows ; — 

"  (1)  A  right  of  re-entry  or  forfeiture  under  any  proviso  or 
stipulation  in  a  lease  {h),  for  a  breach  of  any  covenant  or  con- 
dition in  the  lease,  shall  not  be  enforceable  by  action  or  otiierwise, 
unless  and  until  the  lessor  (t)  serves  on  the  lessee  a  notice 
specifying  the  particular  breach  complained  of,  and,  if  the  breach 
is  capable  of  remedy,  requiring  the  lessee  to  remedy  the 
breach  (j),  and,  in  any  case,  requiring  the  lessee  to  make  com- 
pensation in  money  for  the  breach,  and  the  lessee  fails  within 
a  reasonable  (fc)  time  thereafter  to  remedy  the  breach,  if  it  is 
capable  of  remedy,  and  to  make  reasonable  compensation  in 
money  to  the  satisfaction  of  the  lessor  for  the  breach. 

"  (2)  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to 
enforce  such  a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in 
the  lessor's  action,  if  any,  or  in  any  action  brought  by  himself, 


(/)  56  &  56  Vict.  c.  13. 

\g)  HovHird  v.  FanBhawe^  [1895]  2 
Ch.  581,  589. 

{h)  **  Lease "  includes  an  original 
or  derivative  underlease,  and  * '  lessee  " 
has  a  correspondingly  extended  mean- 
ing (sub-sect.  (3)).  See,  too,  sect.  5 
of  the  Act  of  1892,  as  to  **  lease," 
**  underlease,"  and  **  underlessee." 

(tj  For  the  purposes  of  this  14th 
section  '*  a  lessor  includes  an  original 
or  derivative  underlessor,  and  the 
heirs,  executors,  administrators,  and 
assigns  of  a  lessor"  (sub-sect.  (3)). 


But  the  "  assigns"  so  indnded  are 
legal  assigns,  and  the  person  vbo 
owns  an  equity  of  redemption  does 
not  come  within  that  deecriptioD: 
Mattheira  v.  Usher,  [1900]  2  Q.  B. 
535,  at  p.  537. 

(f^  A  notice  requiring  the  lessee  to 
repair '  *  within  one  monm  or  a  reaflcm- 
able  time  thereafter,"  when  the  lease 
allows  three  months,  is  good  within 
this  provision :  Be  Serle,  [1896]  1 
Ch,  652. 

(k)  See  Hor»ey  Estate,  Lm*  ▼• 
Steiger,  [1899]  2  Q.  R  79. 
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apply  (l)  to  the  Court  for  relief ;  and  the  Court  may  grant  or 
refuse  (m)  relief,  as  the  Court,  having  regard  to  the  proceedings 
and  conduct  of  the  parties  under  the  foregoing  provisions  of  this 
section,  and  to  all  the  other  circumstances,  thinks  fit ;  and  in 
case  of  relief  may  grant  it  on  such  terms  (n),  if  any,  as  to  costs, 
expenses,  damages,  compensation,  penalty,  or  otherwise,  includ- 
ing the  granting  of  an  injunction  to  restrain  any  like  breach 
in  the  iuture,  as  the  Court,  in  the  circumstances  of  each  case, 
thinks  fit." 

The  last-mentioned  sub-sect.  (2)  did  not  enable  an  under- 
lessee  to  obtain  relief  against  a  forfeiture  of  the  headlease  for 
breach  of  a  covenant  combined  in  it;  but  this  defect  was 
remedied  by  the  Conveyancing  Act,  1892,  s.  4,  which  is  as  conyeyano- 

follows:—  (55  &  66  Vict. 

"  Where  a  lessor  is  proceeding  by  action  or  otherwise  to  c.  13),  s.  4. 
enforce  a  right  of  re-entry  or  forfeiture  under  any  (o)  covenant, 
proviso,  or  stipulation  in  a  lease,  the  Court  may,  on  applica- 
tion by  any  person  claiming  as  underlessee  any  estate  or  interest 
in  the  property  comprised  in  the  lease  or  any  part  thereof  either 
in  the  lessor's  action  (if  any)  or  in  any  action  brought  by  such 
person  for  that  purpose,  make  an  order  vesting  for  the  whole 
term  of  the  lease  or  any  less  term  the  property  comprised  in  the 
lease,  or  any  part  thereof,  in  any  person  entitled  as  underlessee 
to  any  estate  or  interest  in  such  property  upon  such  conditions 
as  to  execution  of  any  deed  or  other  document,  payment  of  rent, 
costs,  expenses,  damages,  compensation,  giving  security,  or 
otherwise  as  the  Court  in  the  circumstances  of  each  case  shall 
think  fit,  but  in  no  case  shall  any  such  underlessee  be  entitled 
to  require  a  lease  to  be  granted  to  him  for  any  longer  term  than 
he  had  under  his  original  sublease.'* 

This  section  gives  to  the  Court  the  most  ample  discretion  to  Court's  dis. 
say  upon  what  conditions  and  terms  the  property  comprised  in  ^feve  under- 
the  headlease  shall  be  vested  in  the  underlessee — a  discretion  lessees. 
absolutely  unfettered  by  any  limitation  except  that  contained  in 

(/)  As  to  mode  of  applying,  see  has  executed  the  repairs  to  come  in 

RuUUdye  v.  Whelan  (1882),  10  L.  K.  and  have  the  terms  of  relief  settled, 

It.  263.  see  West  v.  Bogm  (1888),  4  T.  L.  E. 

(wi)  E,g,y  Batson  v.  London  School  229. 

Board  (1903),  20  T.  L.  R  22,  where  (o)  The  section  accordingly  applies 

landlords  were  held  entitled  to  re-  to  a  forfeiture  of   a  headlease  for 

cover  possession,  notwithstanding  a  non-payment    of     rent :     Gray    v. 

daim  of  title  set  un  by  the  Board.  Botuall,  0.  A.,  [1904]  1  K.  B.  601. 

(n)  As  to  compelling  a  tenant  who 
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Sub-sect.  (9). 


Notice  to 
repair  breach. 


the  words  at  the  end  of  the  section.  The  "  circumstances  of  each 
case  "  involve  the  terms  of  the  headlease,  the  terms  of  the  under- 
lease, the  circumstances  of  the  forfeiture,  what  has  been  caased 
by  the  forfeiture,  and  the  position  of  the  parties  generally.  Bat 
it  must  not  be  forgotten  that,  when  the  underlessee  comes  to  the 
Court  for  assistance,  he  does  so  on  the  footing  that  the  original 
lessee's  rights  are  gone  in  favour  of  the  original  lessor,  who,  by 
virtue  of  the  forfeiture  which  he  has  enforced  against  the  original 
lessee,  is  for  the  purposes  of  this  section  entitled  to  be  treated  as 
having  vested  in  him  all  the  rights  of  that  lessee  (p). 

The  Court's  discretion  under  this  sect.  4  may  be  exercised, 
in  favour  of  an  underlessee,  even  in  cases  where  relief  could  not 
have  been  granted  to  the  original  lessee  ;  as,  for  instance,  in  the 
case  of  a  forfeiture  for  breach  of  a  covenant  not  to  assign  withoat 
licence ;  but  in  such  cases  the  jurisdiction  will  be  exercised  with 
caution  and  sparingly  (q).  An  application  under  the  section  by 
an  underlessee  may  be  made  by  defence  and  counterclaim  in  the 
lessor's  action  for  recovery  of  possession  (r). 

Sect.  14  of  the  Act  of  1881  applies  (sub-sect  (9) )  to  leases 
made  either  before  or  after  the  commencement  of  the  Act,  and 
has  efifect  notwithstanding  any  stipulation  to  the  contrary. 

The  statutory  notice  is  necessary  as  a  preliminary  to  the 
lessor's  obtaining  possession  either  by  means  of  an  action,  or  by 
peaceable  entry  without  action.  Accordingly,  where  a  lease 
contained  a  proviso  for  re-entry  on  the  bankruptcy  of  the  lessee, 
and,  the  lessee  having  been  adjudicated  bankrupt,  the  lessor 
purported  to  re-enter  under  the  proviso  without  giving  a 
statutory  notice,  it  was  held  that  the  re-entry  was  void  as 
against  the  lessee's  trustee  in  bankruptcy  (s) . 

It  was  held  by  Eay,  J.,  that  even  though  notice  had  not 
been  served  under  sub-sect.  (1)  of  sect.  14,  sub-sect.  (2)  left  it 


(p)  Ewart  V.  Fryer,  [1901]  1  Ch. 
at  pp.  513,  old,  516.  In  this  case  it 
was  held  that  tiie  Court,  in  fixing  the 
terms  of  a  new  lease  to  be  granted 
to  an  underlessee,  could  alter  the 
amount  of  the  rent  from  that  reserved 
by  the  underlease;  and  such  an 
alteration  was  made,  after  an  inquiry, 
the  costs  of  which,  and  also  of  the 
new  lease,  were  ordered  to  be  paid  by 
the  underlessee:  8,  C.  (1902),  86 
L.  T.  676 ;  18  T.  L.  R.  590. 


(q)  Imray  v.  Oakihette,  C.  A., 
[1897]  2  Q.  B.  218,  225,  227 ;  Hig^- 
gate  School  v.  Sewell,  [1894]  2  Q.  B. 
906  (bankruptcy  of  lessee). 

(r)  HighgaU  School  v.  Seiodl,  [1893] 

2  Q.  B.  254  ;  Keith  v.  R.  Gancia  A  Co., 

C.   A.   [1904],  1   Ch.  774;  Liwdoa 

Bridge    Building$     Co,   v.   Thmion 

(1903),  89  L.  T.  50. 

(b)  Be  Biggs,  Ex  parte  Lovdl,[l90\] 

2  K.  B.  16. 
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discretionary  with  the  Court  to  refuse  relief  (t) ;  but  the  correct 
view  appears  to  be  that  the  serving  of  the  notice  is  a  necessary 
preliminary  to  insisting  on  the  forfeiture  (u).  It  is  not  necessary 
that  the  notice  should  require  payment  of  compensation  in 
money  (x).  It  is  sufficient  if  it  is  addressed  to  the  lessee  by 
that  designation  without  his  name,  or  generally  to  the  persons 
interested,  without  any  name  (y).  But  where  a  lessee  has 
executed  a  declaration  of  trust  of  his  leasehold  property  in 
favour  of  a  trustee  for  the  benefit  of  his  creditors,  the  lessee  is 
still  a  person  interested,  and  service  of  the  notice  on  the  trustee 
alone  will  not  be  sufficient  (z).  If  the  lease  has  been  assigned, 
a  notice  addressed  to  the  original  lessee  and  **  all  others  whom 
it  may  concern,"  and  served  on  the  person  in  occupation,  is 
sufficiently  addressed  to,  and  validly  served  on,  the  assignee  (a). 
The  notice  must  be  such  as  will  enable  the  tenant  to  understand 
with  reasonable  certainty  what  it  is  which  he  is  required  to  do. 
It  must  be  so  distinct  as  to  direct  his  attention  to  the  particular 
things  of  which  the  landlord  complains,  so  that  the  tenant  may 
have  an  opportunity  of  considering  his  position,  and  deciding 
what  to  do,  before  an  action  is  brought  to  enforce  the  for- 
feiture (&).  A  notice  by  the  lessor  to  the  lessee,  ''You  have 
broken  the  covenants  for  repairing  the  inside  and  outside  of  the 
houses,"  specifying  the  premises,  but  not  giving  any  details  of 
the  want  of  repair,  is  insufficient  (2>).  So  was  a  notice  which 
referred  only  to  a  breach  of  covenant  as  to  which  there  had 
been  a  waiver,  and  omitted  to  mention  another  covenant,  as  to 
which  there  was  a  continuing  breach  (c). 

(/)  Scott  V.  Matthew  Brown  &  Co.  lie  Serle,   [1898]   1   Ch.   652.      The 

(1885),  51  L.  T.  746.  notice  may  be  as  follows  :— 

(tt)  Greenfield  v.  Hamon  (1886),  2  To  Mr.  C.  D. 
T.  Lu  B.  876.     See,  too,  Jacqties  v.  I  hereby  give  you  notice  that  you 

Harrison  (1884),  12  Q.  B.  B.  p.  167.  have  broken  the  covenant  contained 

(x)  Lock  V.  Pearc€y  [1893J  2  Ch.  in  your  lease  dated  the day  of 

27 i  ;   disapproving  N,  Londoji  Free-  ,  19 — ,  of  [describe  premises \  for 

hold  Land  Co,  v.  Jacques  (1884),  49  painting  the  outside  of  the  said  pre- 

L.  T.  659,  which  had  been  followed  mises  at  the  end  of  the  third  year  of 

in    Greenfield    v.   Hanson  (1886),   2  your  tenancy,  and  I  require  you  to 

T.  L.  B.  876.  paint  the  outside  of  the  said  premises 

(y)  Conv.   Act,   1881,  s.  67,  sub-  m  accordance  with  the  said  covenant 

sect.  (2).  and  to  pay  me  £ by  way  of  com- 

(z)  Gentle  v.   Faulkner,    [1900]   2  pensation  for  the  said  breach. 

Q.  B.  267,  at  pp.  276,  278.  Dated  this day  of ,  19—. 

(a)  CroninY,  Rogers  [ISS4),C,&'E.  E.  F. 
348.  But    usually    the    details    will    be 

(b)  Horsey  Estate,  Ltd.  v.  Steiger,  numerous,    and    there    will    be    a 
[1899]  2  Q.  B.  79,  at  p.  91 ;  Fletcher  schedule  of  dilapidations. 

v.  Nokes,  [1897]  1  Ch.  271.    See,  too,  (c)  Jacob  v.  Doumy  [1900]  2  Oh.  156. 
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BeUef. 


Compensa- 
tion. 


Conveyanc- 
ing Act. 
1892,  8.  5. 

Agreements 
for  leases. 


But  if  a  lessor  gives  a  notice  specifying  (say)  three  things  as 
breaches,  and  it  turns  out  that  two  of  them  are  breaches  and  the 
third  is  not,  the  notice  is  not  necessarily  bad  as  a  whole.  Such 
a  notice  contains  too  much ;  but  it  may,  nevertheless,  be  a  good 
notice  within  the  Act,  as  regards  the  actual  breaches  specified 
in  it  (d). 

A  lessee  who  desires  to  obtain  relief  must  apply  before  the 
lessor  has  actually  re-entered  (e),  and,  if  no  action  is  pending 
by  the  lessor,  he  must  commence  proceedings  by  writ.  He 
cannot  apply  by  originating  summons  (/).  But  relief  can  be 
granted  in  appropriate  proceedings  although  not  claimed  by  the 
pleadings  (g),  and  relief  has  been  granted  against  breach  of  a 
covenant  to  repair,  although  the  premises  were  in  a  very 
dilapidated  condition  (g).  It  was  held,  shortly  after  the  passing 
of  the  Act,  that  it  applied  to  proceedings  pending  at  the  passing 
of  the  Act  in  respect  of  breaches  previously  committed  (/i). 

The  lessee  will  be  required  to  make  compensation  only  where 
there  is  some  damage  to  be  made  good,  and  the  compensation  is 
measured  by  the  same  rule  as  damages  in  an  action  for  the  breach 
of  covenant  (t).  It  was  held  that,  under  the  Act  of  1881,  the 
demand  for  compensation  in  the  notice  before  forfeiture  could  not 
include  the  costs  incurred  by  the  lessor  in  consulting  and  employing 
a  solicitor  and  surveyor  in  respect  of  the  preparation  of  the  notice 
under  sub-sect.  (l)(t);  but  such  expenses  are  now  recoverable 
under  the  Conveyancing  Act,  1892  (A:),  though  not  by  the  lessor 
against  an  underlessee  (I),  or  against  a  lessee  who  compUes  with 
a  notice  under  sect.  14  (1),  and  so  saves  the  forfeiture  (0. 

In  sect.  14  of  the  Conveyancing  Act,  1881,  as  amended  by  the 
Act  of  1892,  and  in  the  Act  of  1892,  "  lease  "  includes  an  agree- 
ment for  a  lease  where  the  lessee  has  become  entitled  to  have 
his  lease  granted  (7/1) ;  and  *'  underlease  "  includes  an  agreement 


{(i)  Pannell  v.  City  of  Landoti 
Brewery  Co.,  [1900]  1  Ch.  496,  500. 

(e)  Itogera  v.  Bice,  [1892]  2  Ch. 
170. 

(/)  Lock  V.  Fearce,  [1893]  2  Ch. 
271. 

(</)  Mitchison  v.  Thomeon  (1883), 
C,  &  E.  72. 

(h)  Quilter  v.  Maphaoji  (1882),  9 
Q.  B.  D.  672. 

(O  Skintiera'  Co.  v.  Knight,  [1891] 
2  Q.  B.  542.  But  the  restnction  does 
not  apply  where  the  Court  is  settling 


teims  of  relief  under  sub-sect,  (i), 
and  payment  may  be  required  of  the 
lessor's  costs  as  between  solicitor  and 
client,  as  well  as  the  cost  of  survej 
and  schedules  of  dilapidations :  Bridge 
V.  Quick  (1892),  61  L.  J.  a  B.  375; 
Bond  V.  Freke  (1884),  W.  N.  p.  47. 

(k)  55  &  56  Vict  c.  13. 

(0  Nind  V.  Nineteenth  CetUurif 
Builditiy  Society,  [1894]  2  Q.  R  2i6. 

(m)  See  Swain  v.  Ayree  (1888),  21 
Q.  B.  D.  289;  Strong  v.  Siringtr 
(1889),  61  L.  T.  470. 
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for  an  underlease  where  the  underlessee  has  become  entitled  to 
have  his  underlease  granted.  But  a  lessee  who  has  entered 
under  an  agreement  for  a  lease,  and  has  committed  breaches  of 
covenants  contained  in  the  agreement  which  were  to  be  inserted 
in  the  lease,  is  not  entitled  to  have  his  lease  granted — that  is,  to 
specific  performance  of  the  agreement — and  cannot  obtain  relief 
under  sect.  14  (n). 

Sect.  14  of  the  Act  of  1881  does  not  extend  (sub-sect.  (6) )  to  Ck)nveyancing: 
'*  a  covenant  or  condition  against  the  assigning,  underletting,  g,  i4^      ' 
parting  with  the  possession,  or  disposing  of  the  land  leased  (o) ;  s^^"^.  (6). 
or  to  a  condition  for  forfeiture  on  the  bankruptcy  of  the  lessee  {p),  cimtecTfroni 
or  on  the  taking  in  execution  of  the  lessee's  interest " ;  or  to  relief, 
certain  covenants  or  conditions  in  mining  leases  (q).     And  it  has 
been  settled  by  a  decision  of  the  House  of  Lords  (r),  that  a  pro- 
viso for  re-entry  **if  and  whenever  the  lessees,  being  a  company, 
shall  enter  into  liquidation  whether  compulsory  or  voluntary,"  is 
a  "  condition  for  forfeiture  on  the  bankruptcy  of  the  lessee " 
within  the  meaning  of  the  last-mentioned  sub-section. 

But  a  condition  against  execution  by  the  lessee  of  an  assign- 
ment for  the  benefit  of  his  creditors  is  not  a  condition  against 
"  disposing  of  the  land  leased,"  those  words  in  the  sub-section 
applying  only  to  a  covenant  or  condition  which  upon  its  face  is 
an  absolute  covenant  or  condition  against  such  disposal  (s). 

By  sect.  2  (2)  of  the  Conveyancing  Act,  1892,  the  exclusion  of 
forfeiture  on  bankruptcy  or  execution  from  the  relief  afforded 
by  sect.  14  (1)  of  the  Act  of  1881  was  modified  in  favour  of 
creditors,  and  on  their  behalf  relief  can  be  obtained  within  a  year 
from  the  date  of  the  bankruptcy  {t).  This  modification  does  not 
apply,  however,  to  leases  of  (a)  agricultural  or  pastoral  land ; 
(b)  mines  or  minerals ;  (c)  public-houses  (u) ;  (d)  furnished 
houses ;  or  (e)  any  property  with  respect  to  which  the  personal 


(n)  Coatsworth  v.  Johnson  (1886), 
55  L.  J.  a.  B.  220. 

(o)  But  there  is  no  such  restriction 
in  sect.  4  of  the  Act  of  1892,  and  an 
underlessee  may,  but  only  in  an 
exceptional  case,  be  relieved  under 
that  section  against  forfeiture  of  the 
original  lease  for  breach  of  a  covenant 
against  assigning  or  underletting.  See 
Iviray  v.  OaksheUe,  [1897]  2  Q.  B. 
218,  221;  Ilighfjate  School  v.  Sewelf, 
[1894]  2  a  B.  906  (bankruptcy  of 
lessee). 


(»)  See  Ex  parte  Gould  (1884),  la 
Q.  B.  D.  454. 

{q)  As  to  these  covenants  or  con- 
ditions, see  supra,  p.  212. 

(r)  Fryer  v.  Ewarty  [1902]  A.  C. 
187,  affirming  Ewart  v.  Fryer,  [1901] 
1  Oh.  499. 

(«)  Gentle  v.  Faulkner,  [1900]  2 
Q.  B.  267,  at  p.  275. 

(t)  See  Re  lit'ggs.  Ex  parte  Lovell, 
[1901]  2  K.  B.  at  p.  20. 

(h)  See  Fryer  v.  Ewart,  [1902] 
A.  C.  at  p.  196. 


510 


DETERMINATION   OF   THE   TENANCY.       [CHAP.  VI. 


qualifications  of  the  tenant  are  of  importance  for  the  pre- 
servation of  the  property,  or  on  the  ground  of  lifeighbourhood  to 
the  lessor  or  his  tenants. 

(b)    RELIEF   IN   RESPECT   OF   NON-PAYMENT   OF   RENT. 

Sect.  14  of  the  Conveyancing  Act,  1881,  does  not  aflfect  the 
law  relating  to  re-entry  or  forfeiture  or  relief  in  case  of  non- 
payment of  rent  (a:).  In  such  cases  equity  formerly  granted 
relief  on  pajrment  of  the  rent  with  full  costs  (y),  but  it  is  now 
provided  by  statute  that  this  can  only  be  done  within  six  months 
after  execution  executed  (z),  and  the  mode  of  granting  relief  is 
regulated  by  statute,  and  a  similar  jurisdiction  was  conferred 
upon  the  courts  of  common  law  (a).  The  jurisdiction  is  now 
exercisable  by  the  High  Court  (b).  Relief  is  granted  only  upon 
payment  to  the  landlord  or  into  Court  of  the  rent  and  costs  (c). 


(c)    RELIEF   IN    OTHER  CASES. 

For  breaches  of  covenants  other  than  for  payment  of  a  sum  of 
money,  courts  of  equity  gave  relief  only  upon  the  grounds  of 
fraud,  accident,  surprise  or  mistake  (d).  In  the  absence  of  such 
special  circumstances  there  was,  for  instance,  no  jurisdiction  to 
grant  relief  in  respect  of  a  breach  of  a  covenant  not  to  assign 
or  underlet  without  consent  (e),  not  to  permit  a  way  over  the 


(x)  Sub-sect.  (8). 

(y)  See  cases  referred  to  in  Howard 
V.  Fanahawe,  [1895]  2  Ch.  pp.  586, 
587.  But  relief  ought  not  to  be 
granted  unless  the  landlord  and 
other  parties  interested  can  be  put 
in  the  same  position  as  before ;  Stan- 
hope  V.  ffaworth  (1886),  3  T.  L.E.  3-1. 

(z)  Common  Law  Procedure  Act, 
1852  (15  &  16  Vict.  c.  76),  s.  210. 
See  Bowser  v.  Colby  (1841),  1  Hare, 
p.  125,  on  the  earlier  provision  to  the 
same  effect  in  4  Geo.  2,  c.  28.  Eelief 
can  also  be  granted  where  the  lessor 
has  resumed  possession  without  the 
assistance  of  the  Court ;  but  in  such 
a  case  it  seems  that  the  lessee  would 
be  limited,  on  the  analogy  of  the 
statute,  to  six  months  from  the  re- 
entry :  Howard  v.  Famhawe^  [1895] 
2  CJh.  681,  589. 

(a)  23  &'24  Vict.  c.  126,  s.  1. 

(6)  See  Wih<m  v.  Bolton  (1893),  10 
T.  L.  E.  17.   As  to  relief  to  an  under- 


lessee,  see   Doe  v.  Byron   (1845),  1 

C.  B.  623,  and  supra,  p.  505,  note(o); 
and  as  to  relief  in  favour  of  a  mort- 
gagee by  subdemise,  see  Newbolt  v. 
Bingham  (1895),  72  L.  T.  852 ;  Harf 
V.  Elms,  [1893]  1  Q.  B.  604. 

(c)  See  C.  L.  P.  A.  1852,  s.  211. 
As  to  coste,  see  Croft  v.  London  awl 
County  Banking  Co.  (1885),  14  Q.  B. 

D.  347. 

{d)  Gregory  v.  Wilson,  9  Hare, 
p.  689;  Hill  v.  Barclay  (1811),  18 
Ves.  p.62;  BamftyrdY.  Creasy  (IW), 
3  Giff.  675;  Bargent  v.  Thompsun 
(1863),  4  Giff.  473.  See  judgment  of 
Kay,  L.J.,  in  Barrow  v.  IsaacSy 
[1891]  1  Q.  B.  417,  p.  425.  The 
statutory  jurisdiction  to  grant  relief 
in  respect  of  non-insurance  (22  &  23 
Vict.  c.  35,  ss.  4—6 ;  23  &  24  Vict 
c.  126,  s.  2)  is  replaced  by  the  pro- 
visions of  sect.  14  of  the  C.  A  1881. 

(f)  Hill  V.  Barclay  {iSll),  18  Ves. 
56,  at  p.  63. 
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land  (/),  or  of  a  covenant  to  repair  (g).  And  the  jurisdiction  is 
now  similarly  limited  in  cases  not  falling  within  sect.  14  of  the 
Conveyancing  Act,  1881  (A).  Where  a  breach  of  a  covenant 
against  underletting  was  due  to  the  lessee's  solicitor  forgetting 
that  the  consent  of  the  lessor  was  required,  the  Court  refused  to 
grant  relief  (i).  Either  this  was  not  a  '^ mistake"  within  the 
meaning  of  the  rule  (A;),  or  at  any  rate,  since  it  was  due  to 
negligence  for  which  the  lessee  was  responsible,  the  case  was  not 
one  in  which  a  court  of  equity  would  interpose  to  grant  relief  (i). 

(/)  DeacarkU  ▼.  DenneU  (1722),  9  417.     See  Eaatern   Telegraph  Co.  v. 

Mod.  22.  Bent,  [1899]  1  Q.  B.  835. 

{a)  Hill  V.  Barclay^  supra;  Gregory  (k)    JPer    Lord    Esher,    M.B.,    in 

T.  Wilson  (lSo2),  9  Hare,  683;  Brace-  Barrow  v.  Isaacs,  supra,  at  p.  422. 

Mdge  y.  Buckley  (ISld),  2  Price,  200.  (I)  Per  Lopes  and  Kay,  L.JJ.,  in 

{h)  Sc,  as  amended  by  the  Con-  Barrow  v.  Isaacs,  supra,  at  pp.  422, 

veyancing  Act,  1892.  426. 

(t)  BarrQW  v.  Isaacs,  [1891]  1  Q.  B. 
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SECT.  L— FIXTURES. 

A  chattel  which  is  annexed  to  the  freehold  by  the  tenant  in 
such  manner  and  nnder  such  circumstances  as  to  become  a  part 
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of  the  freehold  is  a  fixture.  Ordinarily  the  property  in  fixtures 
passes  to  the  landlord,  in  accordance  with  the  maxim,  Quicquid 
plantatur  solo,  solo  cedit(a);  but  the  tenant  may  be  entitled, 
either  under  the  general  law  or  under  the  terms  of  his  agree- 
ment, to  sever  the  fixture  and  to  regain  his  property  in  it  (a). 
Hence  it  is  necessary  to  ascertain  (1)  what  articles  are  fixtures  ; 
(2)  when  a  tenant  is  entitled  to  remove  fixtures  in  the  absence 
of  express  agreement ;  (8)  when  a  tenant  is  entitled  to  remove 
them  under  the  terms  of  his  agreement. 

(1)  Whit  Articles  are  Fixtures. 

The  question  whether  a  chattel  is  so  fixed  as  to  become  parcel  of  Tests  whether 
the  freehold  is  a  question  of  fact  depending  on  the  circumstances  ^^ure  * 
of  each  case,  and  principally  on  two  considerations : — First,  the 
mode  of  annexation  to  the  soil  or  to  the  fabric  of  the  building, 
and  the  extent  to  which  it  is  united  to  them ;  whether  it  can  be 
easily  removed,  integre,  salve,  et  commode,  or  not,  without  injury 
to  itself  or  the  fabric  of  the  building :  and  secondly,  the  object 
and  purpose  of  the  annexation;  whether  it  was  for  the  per- 
manent and  substantial  improvement  of  the  dwelling  or  of  the 
inheritance,  or  merely  for  a  temporary  purpose,  or  the  more 
complete  enjoyment  and  use  of  it  as  a  chattel  (6). 

It  has  been  said  that  a  fixture  is  anything  annexed  to  the  i.  Mode  of 
freehold — that  is,  fastened  to  or  connected  with  it,  not  in  mere  ^'^'^^^^^^^^o- 
juxtaposition  to  the  soil  (c).    In  general,  articles  standing  merely 
by  their  own  weight  upon  the  ground,  or  upon  foundations  pre- 
pared for  them,  are  not  fixtures.     Thus  the  following  articles  or  instances  of 
erections  have  been  held  not  to  be  fixtures : — a  barn  placed  upon  '^^'^-fi^^^res- 
pattens  and  blocks  of  timber  lying  upon  the  ground  (d),  or  upon 
a  foundation  of  brick  and  stone  (e) ;  a  wooden  windmill  resting 
upon  a  brick  foundation  (/) ;  vats  supported  by  and  rested  on 

(a)  Bain  v.  Brand  (1876),  1  App.  v.  Brand  (1876),  1  App.  Cm.  p.  772  ; 

Cas.  762,  judgment  of  Lord  Chelms-  and  see  the  definition  of  a  fixture  in 

ford,  p.  772.    See  Gibson  v.  Hammer ^  Amos  and  Ferard  on  Fixtures,  3rd 

smith  By.  Co.  (1862),  2  Dr.  &  Sm.  ed.  p.  2,  quoted  in  Turner  y*  Cameron 

p.  608.    As  to  the  limitations  upon  (1870),  L.  B.  5  Q.  B.  p.  311. 

this  maxim,  see  Wake  v.  Hall  (1883),  (d)  Culling  y.  Tuff  nail  {1694),  Bull. 

8  App.  Gas.  195.  N.  P.  34.     See  Wiltshear  v.  CoUrell 

(6)  Per  Parke,  B.,  in  Hellawell  v.  (1853),  1  E.  &  B.  674. 

Eastwood  (1851),  6  Ex.  295 ;  approved  (e)  Wanshroiigh  v.  Maton  (1836),  4 

in  Holland  v.  Hodgson  (1872),  L.  R.  A.  &  E.  884. 

7  C.  P.  328,  though  the  correctness  (/)  B.  v.  Otley  (1830),  1  B.  &  Ad. 

of  the  decision  in  Hellawell  v.  East-  161 ;    B.   v.   Londonthorpe  (1795),  6 

wood  on  the  facts  was  douhted.  T.  B.  377. 

(c)  Per  Lord  Chelmsford  in  Bain 

L.T.  L  L 
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brickwork  and  timber,  but  not  fixed  in  the  ground  (g) ;  tanks, 
mash-tuns,  &c.,  in  a  distillery,  heavy  and  unattached,  except  by 
communicating  pipes,  to  the  walls  or  to  the  piers  on  which  they 
stand  (h) ;  cisterns  standing  by  their  own  weight  (t);  metal  plates 
laid  on  the  ground  for  flooring  (k) ;  weighing-machines  placed  in 
holes  dug  in  the  ground  and  lined  with  brickwork  so  that  the 
weighing-plate  is  on  a  level  with  the  surface  of  the  ground  (i) ; 
tram  lines  fastened  to  sleepers  laid  upon  the  ground,  notwith- 
standing that  they  have  sunk  into  the  ground  owing  to  the 
pressure  of  the  traffic  (rn),  provided  the  soil  has  not  been  specially 
prepared  to  receive  them  (n). 

On  the  other  hand,  the  cases  in  which  the  annexation  has 
been  held  sufficient  to  constitute  the  article  a  fixture  are 
numerous.  The  matter  admits  of  little  doubt  where  the  chattel 
cannot  be  removed  without  great  damage  to  the  land  (o),  bat  an 
article  easily  removable  may  nevertheless  be  a  fixture.  The 
following  articles  have  been  held  to  be  fixtures : — ^^ills  set  in 
brickwork  and  let  into  the  ground  (p) ;  a  steam-hammer  screwed 
to  stone  fastened  with  mortar  to  a  foundation  in  the  ground  (^*), 
and  a  boiler  and  furnace  fixed  in  brickwork  (A:) ;  a  gas-engine 
fastened  by  bolts  and  screws  to  a  bed  of  concrete  (q) ;  a  portable 
engine  and  boiler  bolted  to  a  wooden  framework,  the  framework 
being  embedded  in  mortar  laid  upon  a  brick  foundation  (r); 
steam-engine,  hay-cutter,  and  malt-mill  fastened  with  screws  and 
nuts  (s) ;  an  engine  screwed  down  to  thick  planks  which  lie  upon 
the  ground,  and  a  boiler  fixed  in  brickwork  (t) ;  straightening- 
plates  embedded  in  the  floor  of  a  mill  (u) ;  a  railway  nailed  to 
sleepers  laid  in  ballast  (x) ;  a  steam-crane  screwed  on  to  large 


{g)  Horn  v.  Baker  (1808),  9  East, 
215 ;  oommented  upon  in  Reynolds  v. 
Ashby  and  Son,  [1903]  1KB.  87. 

{h)  Chidley  v.  West  Ham  Church- 
toardens  (1874),  32  L.  T.  486. 

(•)  Mather  v.  Fraser  (1856),  2 
E.  &  J.  536,  559. 

{k)  Metrop,  Counties  Society  v. 
Brown  (1859),  26  Beay.  454,  461. 

(l)  Ex  parte  Astbury  (1869),  L.  R. 
4  Ck  630. 

(m)  D.  of  Beaufort  v.  Bates  (1862), 
3D.  F.  &J.  381.  See  Wood  Y.  HeweU 
(1846),  8  a  B.  p.  919;  Huntley  v. 
Bussell  (1849),  13Q.  B.  p.  577,note(a). 

(>0  See  Turner  v.  Cameron  (1870), 
L.  R.  5  Q.  B.  306. 

(o)   Wake  V.  Hall  (1883),  8  App.  Cas. 


195,  204. 

(p)  Horn  V.  Baker  (1808),  9  East, 
215,  222. 

{q)  Hohson  v.  Gorringe,  [1897]  1 
Ch.  182 ;  followed  in  Reynoldt  t. 
Ashby  and  Son,  supra. 

(r)  Cross  v.  Barnes  (1877),  46  L.  J. 
a  B.  479. 

(«)  Walmsley  v.  Milne  (1859),  7 
0.  B.  N.  S.  115. 

(t)  Climie  v.  Wood  (1869),  L.  B.  3 
Ex.  257 ;  L.  R  4  Ex.  328. 

(«)  Ex  parU  Astbury  (18G9),  L  B. 

4  Ch.  630. 

{x)  Turner  v.  Cameroti  (1870),  L.  B. 

5  Q.  B.  306  ;  Ex  parU  Moore  and 
Robinson* s  Banking  Co.  (1880),  H 
Ch.  D.  379,  386, 
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stones  cramped  together  and  laid  on  a  prepared  bed  of  mortar, 
the  crane  being  kept  in  position  by  guys  {y) ;  looms  in  a  cotton- 
mill  fastened  by  nails  through  the  loom  feet  to  wooden  plugs  in 
the  floor  {z),  or  to  beams  built  into  the  floor  (a) ;  machinery 
annexed  to  the  floor,  ceilings,  or  sides  of  a  building  in  a  ''  quasi- 
permanent  manner "  by  means  of  bolts  and  screws  (fe)  ;  steam- 
engines  and  boilers  and  mill-gear  fastened  in  a  mill  and  not 
standing  merely  by  their  own  weight  (c) ;  the  signboard  of  an 
inn,  which  on  account  of  its  special  value  has  been  removed  to 
the  inside  of  the  inn  and  affixed  to  the  wall  of  the  hall  {d) ;  a 
greenhouse  the  framework  of  which  is  laid  upon  walls  built  for 
the  purpose  and  which  is  fastened  to  them  with  mortar  {e).  It 
has  been  questioned,  perhaps  unnecessarily,  whether  a  building 
becomes  a  fixture  till  it  is  completed ;  but  at  any  rate,  if  the 
landlord  supplies  the  materials,  these  cannot  be  taken  away  by 
the  tenant  (/). 

But  the  'test  of  physical  annexation  is  not  sufficient.  When  2.  The  object 
an  article  is  no  further  attached  to  the  land  than  by  its  own  o^^^^^exation. 
weight,  it  is  in  general  considered  to  be  a  mere  chattel ;  but  even 
in  such  a  case  the  article  will  become  part  of  the  land  if  such 
appears  to  be  the  intention  {g).  Thus  a  wall  built  with  blocks  of 
stone  without  mortar  is  a  fixture,  though  the  stones  stacked  in 
the  same  shape  in  a  builder's  yard  would  be  chattels.  The 
question  is  not  whether  the  thing  itself  is  easily  removable,  but 
whether  it  is  essentially  a  part  of  the  building  itself  from  which 
it  is  proposed  to  remove  it,  as  in  the  case  of  the  grindstone  of 
a  flour-mill  (h).     So,  statues  and  vases  and  stone  garden  seats. 


{jy)  Ex  jiarte  Moore  and  Bohinaoii'a 
linnking  Co.,  supra.  See  Davis  v. 
Jones  (1818),  2  B.  &  A.  165,  where 
jibs  fixed  in  a  warehouse  and  easily 
i*einovable  were  held  to  be  chattels. 

(2)  Boyd  V.  Shorrock  (1867),  L.  R. 
5  Eq.  72. 

(tf)  Holland  V.  Hodgson  (1872), 
L.  K.  7  C.  P.  328. 

(6)  Long  bottom  v.  Berry  (1869), 
L.  R.  o  a  B.  123. 

(c)  Mather  v.  Eraser  (1856),  2 
K.  &  J.  536.  Cf,  Lincolnshire  Finance 
Co.  V.  Fnrrant  (1886),  2  T.  L.  R.  248. 

(f/)  hx  parte  Willoughhy  D'Eresby 
(1S81),  44L.  T.  781. 

(e)  West  V.  Blakeway  (1841),  2 
M.  &  Gr.  J).  729  ;  Jenkins  v.  Oething 
(1862),  2  J.  &H.  520. 


(/)  Smith  V.  Render  (1857),  27 
ij,  J.  jiiX.  83. 

ig)  Holland  v.  Hodgson  (1872), 
L.  R.  7  C.  P.  p.  335.  But  the  in- 
tention can  only  be  proved  from  the 
degree  and  object  of  the  annexation  : 
6'.  C, ;  unless,  indeed,  there  is  also 
evidence  of  an  agreement  as  to  the 
articles,  see  Wmtd  v.  Hewett  (1846), 
8  Q.  B.  p.  919,  and  Mant  v.  Collins^ 
there  cited. 

{h)  D'Eijncourt  v.  Gregory  (1866), 
L.  R.  3  Eq.  at  p.  396.  The  case  of  a 
]iatui*al  history  collection  was  dis- 
cussed in  Viscount  Hill  v.  Bullock, 
[1897]  2  Ch.  482,  and  it  was  held 
that  the  collection  was  not  a  fixture 
so  as  to  pass,  with  the  house,  to  the 
devisee. 
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purpose. 


though  resting  by  their  own  weight,  are  fixtures  if  they  are  part 
of  the  architectural  design  of  the  premises.  Perhaps  the  true 
rule  is,  that  articles  not  otherwise  attached  to  the  land  than  by 
their  own  weight  are  not  to  be  considered  as  part  of  the  land, 
unless  the  circumstances  are  such  as  to  show  that  they  were 
intended  to  be  part  of  the  land,  the  onus  of  showing  that  they 
were  so  intended  lying  on  those  who  assert  that  they  have  ceased 
to  be  chattels ;  and  that,  on  the  contrary,  an  article  which  is 
affixed  to  the  land  even  slightly  is  to  be  considered  as  part  of  the 
land,  unless  the  circumstances  are  such  as  to  show  that  it  was 
intended  all  along  to  continue  a  chattel,  the  onus  lying  on  those 
who  contend  that  it  is  a  chattel  (t). 
Whether  for  And  even  though  the  physical  annexation  might  be  sufficient 
orpeimaB^t  *^  constitute  a  fixture,  it  is  further  necessary  to  determine 
whether  the  article  has  been  affixed  for  a  temporary  or  permanent 
purpose.  Things  which  are  affixed  to  a  building  for  its  per- 
manent improvement,  such  as  doors  and  windows,  are  fixtures(A'); 
and  so  are  pictures  in  panels  and  tapestry  (Z),  and  machinery 
erected  for  the  better  enjoyment  of  land  (m).  On  the  other  hand, 
articles  annexed  to  the  building  for  a  temporary  purpose  or  the 
more  complete  use  of  them  as  chattels  are  not  fixtures.  An 
instance  commonly  referred  to  is  a  carpet  stretched  on  the  floor 
by  nails.  This  is  not  a  fixture  (n),  nor  are  curtains,  looking- 
glasses,  pictures,  and  other  matters  of  an  ornamental  nature 
which  have  been  slightly  attached  to  the  walls  of  a  dwelling  as 
furniture  (o).  And,  similarly,  it  was  held  in  a  recent  case(p) 
that  chairs  supplied  on  hire,  and  screwed  down  to  the  floor  of  a 
hippodrome,  had  not  ceased  to  be  chattels,  and  accordingly  had 
not  passed,  as  against  the  upholsterers  who  had  let  them  for 
hire,  by  a  mortgage  of  the  building  and  fixtures. 

In  HellaiveU  v.  Eastwood  {q)  it  was  held  that  spinning  mnles 
fixed,  some  by  screws  to  the  wooden  floor  of  a  mill,  and  some  by 
screws  fastened  with  lead  into  holes  in  the  floor,  were  not  fixtores, 


Machines  in 
a  factory. 


(i)  Holland  v.  Hodgson ,  uhi  sup. 

(k)  Co.  Litt.  63  a;  Herlake7iden*s 
Case  (1589),  4  Eep.  64  a;  Climie  y. 
Wood  (1869),  L.  E.  4  Ex.  328. 

(0  D'Eyncourt  v.  Gregory  (1866), 
L.  E.  3  Eq.  382.  See,  too,  Leigh  v. 
Taylor,  [1902]  A.  C.  157. 

(w)  Fisher  v.  Bixon  (1845),  12 
CI.  &  F.  312. 

(n)  HelJawell  v.  Eastwood  (1851), 


6  Ex.  295,  p.  313;  Bmjd  v.  Skornxk 
(1867).  L.  E.  5  Eq.  72,  79, 

(o)  HellaioeU  v.  Eastwood,  supra; 
Climie  v.  Wood  (1869),  L.  E  4  Ex. 
p.  329. 

(/>)  Lyon  V.  London  City  and  Mid- 
land Bank,  [1903]  2  K,  B.  135. 

(q)  Supra.  See  WaterfaU  v.  Peni- 
stone  (1856),  6  E.  &  B.  876. 
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on  the  ground  that  they  were  affixed  for  a  temporary  purpose, 
the  object  of  the  annexation  not  being  to  improve  the  inheritance, 
but  merely  to  render  the  machines  steadier  and  more  capable  of 
convenient  use  as  chattels.  But  this  appears  to  have  been 
erroneous  both  in  the  use  of  the  word  **  temporary  "  and  in  the 
object  assigned  for  the  annexation.  The  annexation  is  not  tem- 
porary if  it  is  intended  to  last  during  the  interest  of  the  tenant 
in  the  premises  (r),  and  if  the  machines,  although  steadied  by 
the  annexation  and  made  more  useful  as  machines,  are  really 
meant  to  enhance  the  value  of  the  mill.  Hence,  in  other  similar 
cases,  machines  have  been  held  to  be  fixtures  («).  But  a 
hydraulic  press,  fixed  by  bricks  and  mortar  to  the  floor  of  a 
factory,  which  is  a  convenience,  but  not  essential  to  carrying  on 
the  works,  has  been  held  to  be  a  chattel  (0»  and  so  has  a  switch- 
back railway,  upon  the  ground  that  it  was  erected,  not  for  the 
purpose  of  enhancing  the  value  of  the  land,  but  only  for  the 
purpose  of  its  more  convenient  use  as  machinery  (u). 

A  gas-meter  fixed  in  a  private  house  is  a  chattel  (x) ;  but  the 
retorts,  boilers,  gas-holders,  &c.,  at  gas  works,  which  are  essential 
for  the  purpose  of  the  woi-ks,  are  fixtures  (i/). 

Physical  connection  with  the  land  is  not  essential  to  constitute  Physical 
a  fixture.     Keys  are  so  identified  with  a  house  as  to  rank  as  co^^ection 

^  not  essential 

fixtures  ;  and  it  is  the  same  with  the  stone  belonging  to  a  mill  (z). 
Similarly  when  machinery  becomes  a  fixture,  parts  of  it  which 
are  not  fixed,  but  which  are  essential  to  its  working,  are  fixtures 
also  (a). 


<2)  Tenant's  Eight  to  Remove  Fixtures  where  there  is  no 

Express  Agreement. 

The  general  rule  is,  that  where  a  lessee,  having  annexed  a  Relaxations 
personal  chattel  to  the  freehold  during  his  term,  afterwards  takes  J^^^*^^^^^ 


tenant. 


(r)  See  judgment  of  Wood,  V.-C, 
in  Biri/d  V.  Shorrocl\  supra  ;  Holland 
V.  HiHigaon  (1872),  L.  R.  7  C.  P.  328. 

(«)  Holland  v.  Hodgson y  supra ; 
Mather  v.  Fraser  (1856),  2  K.  &  J. 
536;  LonyhoUmn  v.  Btrry  (1869), 
L.  11.  5  Q.  B.  123 ;  Cross  v.  Harnes 
(1877),  46  L.  J.  Q.  B.  479 ;  Walms- 
ley  V.  Milne  (1859),  7  C.  B.  N.  S. 
115. 

(0  Parsons  v.  Hind  (1866),  14 
W.  R.  860. 

(«)  Chamherlayne  v.  Collins  (1894), 


70L.  T.  217. 

(a^)  But  a  gaselier  passes  upon  the 
sale  of  a  house  with  n  stures  :  Sequel  I 
V.  Auyerstein  (1868),  18  L.  T.  300. 

(y)  R.  V.  Lee  (1866),  L.  R.  1  Q.  B. 
241. 

(z)  Moody  V.  Steygles  (1879),  12 
Ch.  D.  p.  267.  See,  too.  Place  v. 
Fa(/g  (1829),  4  M.  &  Ry.  277. 

(a)  Fisher  v.  Dixon  (1845),  12 
CI.  &  F.  p.  330;  Ex  parte  Asthury 
(1869),  4  Ch.  630;  Metrop,  Counties 
Society  V.   Brown  (1869),  26   Beav 
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it  away,  it  is  waste  (b) ;  and  the  fact  that  the  tenant  cannot 
commit  waste  is  the  only  reason  why  he  cannot  pull  down  and 
remove  buildings  during  the  term  (c).  In  the  progress  of  time, 
however,  the  rule  has  been  relaxed  by  judicial  decision  in  the 
case  of  fixtures  put  up  for  the  purposes  of  trade  or  for  ornament 
or  domestic  utility  (d),  and  by  statute  in  the  case  of  agricultural 
fixtures.  Belaxations  in  the  strict  rule  of  the  ownership  of 
fixtures  have  also  been  made  as  between  the  executor  of  a  tenant 
for  life  and  the  remainderman,  and,  perhaps,  as  between  the 
executor  and  the  heir  of  a  tenant  in  fee.  But  the  greatest 
latitude  in  favour  of  the  removal  of  fixtures  is  allowed  in  the  case 
of  landlord  and  tenant  («),  and  consequently  decisions  in  favour 
of  the  executor  in  the  other  two  cases  are  a  fortiori  decisions  in 
favour  of  a  tenant. 

(i)  Trade  Fixtures. 

A  tenant  of  premises  who  has  himself  erected  fixtures  for  the 
tradefixturea  P^^'P^ses  of  his  trade  may  at  any  time  within  the  term  remove 
them,  provided  they  can  be  removed  without  material  injury  to 
the  freehold  (/).  This  relaxation  is  allowed  at  common  law,  and 
not  by  virtue  of  any  special  custom,  in  favour  of  trade  and  to 
encourage  industry  (g) ;  or,  as  it  has  also  been  said,  in  support  of 
the  interests  of  trade,  which  is  become  the  pillar  of  the  state  (h). 
Thus  the  tenant  can  remove  machinery  and  utensils  of  a  chattel 
nature,  such  as  salt-pans  (i),  vats,  &c.,  for  soap-boiling  (k),  engines 
for  working  collieries  (Z)  or  other  trade  purposes  (m) ;  and  also 


Rule  as  to 


454,  459;  Afather  v.  Fraser  (1856), 
2  K.  &  J.  636;  Sheffield  Building 
Society  v.  Harrison  (1885),  15 
Q.  B.  D.  358  (leathern  belts  for 
driving  machinerj'). 

(b)  Per  Lord  Eilenborough,  C.J., 
in  Elwes  v.  Maiv  (1803),  3  East, 
p.  51 ;  per  Dallas,  C.  J.,  in  Buckland 
V.  Butterfield,  2  Br.  &  B.  at  p.  58. 

(c)  Per  Selbome,  L.C.,  in  Wake 
V.  Hall  (1880),  7  Q.  B.  D.  p.  301. 
As  to  damages  where  tenant  fails 
to  deliver  up  fixtures  to  a  land- 
lord who  has  mortgaged  them,  see 
Watson  V.  /.awe  (1850),  11  Ex.  769. 

(d)  See  Climie  v.  Wood  (1869), 
L.  k  4  Ex.  p.  329;  Holland  v. 
Hodgson  (1872),  L.  R.  7  C.  P.  p.  333 ; 
Gibson  v.  Hammersmith  Ry,  Co. 
(1862),  2  Dr.  &  Sm.  pp.  608,  609. 

(e)  Elwes  v.  Maw  (1803),  3  East, 


p.  51 ;   Whitehead  v.  Bennett  (185Ji), 
27  L.  J.  Ch.  p.  475. 

(/)  Per  Kindersley,  V.-C.  in 
Oibson  V.  Hammersmith  By,  Co. 
(1862),  2  Dr.  &  Sm.  p.  608;  Lufrio» 
V.  Salman  (1782),  1  H.  Bl.  259, 
note  (a). 

(g)  Per  Holt,  C.J.,  in  Poole  t  Vhk 
(1704),  1  Salk  368 ;  Ehoes  v.  Mnv 
(1803),  3  East,  p.  52. 

{h)  Per  Kenyon,  C.J.,  in  PeuUm 
v.  Bohart  (1801),  2  East,  p.  90. 

(i)  Lawton  v.  Salmon  (1782),  1 
H.  Bl.  259,  note  (a). 

(k)  Pooh*8  Casey  supra. 

(/)  Lawton  v.  Lawton  (1743),  3  Atk. 
13;  Dudley  v.  Warde  (1751),  Ambl. 
113;  Ward  v.  Countess  of  Di(dlrt/ 
(1887),  57  L.  T.  20. 

(m)  C7f?ni>  v.  Moor/  (1869),  L  B. 
4  Ex.  328,  330. 
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buildings  of  a  slight  description  erected  by  the  tenant  for  the 
purpose  of  carrying  on  his  business,  such  as  a  varnish  house, 
though  on  a  brick  foundation  (n),  or  a  shed,  called  a  Dutch  barn, 
set  up  for  trading  purposes  (o).  But  a  substantial  building, 
although  erected  for  the  sole  purpose  of  trade,  cannot  be 
removed  (^),  unless  it  is  merely  accessory  to  trade  fixtures  (9). 
The  right  of  removal  exists  where  things  either  can  be  taken 
away  bodily,  or,  if  by  reason  of  their  bulk  and  complexity  it  should 
be  necessary  to  take  them  to  pieces,  can  be  put  together  in  the 
same  form  in  some  other  place  (r). 

Ordinarily  a  tenant  cannot  remove  trees  or  shrubs  («),  and  a 
farmer  who  raises  young  fruit  trees  on  the  demised  land  for  the 
purpose  of  filling  up  the  lessor's  orchards  is  not  entitled  to 
remove  them  (t).  At  common  law  it  is  plain  that  a  tenant  cannot 
cut  down  orchard  trees,  or  remove  them,  or  claim  compensation 
for  leaving  them  (u).  But  a  nurseryman  or  market-gardener,  in 
addition  to  his  statutory  rights  to  be  presently  mentioned,  has  a 
common  law  right  (in  the  absence  of  any  covenant  or  stipulation 
to  the  contrary  in  his  lease),  to  remove  trees  and  shrubs  grown 
for  sale  (x) ;  and  also  hothouses  and  glass-houses  erected  by 
him  {y) ;  but  mere  destruction  is  not  allowed  (z). 

In  the  case  of  market  gardens  it  is  enacted  by  the  Market  Market 
Gardeners'  Compensation  Act,  1895,  s.  3,  that  where,  after  the  fS^tmente.^ 


(n)  Penton  v.  BohaH  (1801),  2 
East,  88. 

(o)  Dean  v.  Allaley  (1799),  3  Esp. 
11.  See  Fitzherhert  v.  Shaw  (1789), 
1  H.  Bl.  258,  decision  of  Gould,  J. 

(jp)  Whitehead  v.  BenneU  (1858), 
27  L.  J.  Ch.  474;  Wake  v.  Hall 
(1880),  7  a  B.  D.  p.  301.  See 
Thresher  v.  U,  London  Waterworks 
(1824),  2  B.  &  C.  608. 

(q)  Lawton  v.  Laivton  (1743),  3 
Atk.  13,  16;  per  Lord  Bramwell,  in 
Wake  V.  Hall  (1883),  8  App.  Gas. 
p.  210 ;  though  in  Whitehead  v. 
Bennett  Eindersley,  V.-C,  held  that 
this  fact  did  not  make  the  building 
removable. 

(r)  Whitehead  v.  Bennett^  supra,  at 
p.  475. 

(«)  Empson  v.  Soden  (1833),  4 
B.  &  Ad.  p.  657. 

{t)  Wyndham  v.  Way  (1812),  4 
Taunt.  316. 

(m)  Per  Cozens-Hardy,  J. ,  in  Mears 
V.  Callender,  [1901]  2  Ch.  at  p.  395. 


(x)  Wyndham  v.  Way  (1812),  4 
Taunt.  316,  per  Heath,  J. ;  Penton  v. 
Bobart  (1801),  2  East,  p.  90;  Oakley 
V.  Monck  (1866),  L.  R.  1  Ex.  p.  167; 
Warden  v.  Usher  (1841),  3  Sc.  N.  R. 
508. 

(y)  See  per  Cozens-EEardy,  J.,  in 
Mears  v.  Callender,  [1901]  2  Ch.  388, 
at  pp.  396, 397,  discussing  the  opinions 
expressed  by  Lord  Kenyon,  O.J.,  in 
Penton  v.  Bohart  (1801),  2  East,  88, 
90,  and  by  Lord  EUenborough  in 
Elwes  V.  Maw  (1802),  3  East,  38, 
57.  See,  too,  Buckland  v.  Butterfield 
(1820),  2  Br.  &  B.  at  p.  58 ;  Amos 
and  Ferard  on  Fixtures,  3rd  ed. 
p.  103.  In  Scotland  ^greenhouses 
erected  by  nursery  gardeners  have 
been  held  to  be  removable,  at  any 
rate  so  far  as  they  do  not  consist  of 
brickwork:  Syme  v,  Harvey  (1861), 
24  Sess.  Ca&  2nd  series,  202. 

(2)  Oakley  v.  Monck,  supra  ; 
Watherell  v.  HowelU  (1808),  1  Camp. 
227. 
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Removal 
mast  be 
without 
injury  to 
freehold. 


Compulsory 
ptirchase. 

Right  of 
removal  as 
against 
mortgagee. 


commencement  of  that  Act  (i.e.,  after  the  1st  January,  1896),  it  is 
agreed  in  writing  that  a  holding  shall  be  let  or  treated  as  a  market 
garden,  it  shall  (sub-sect.  (5))  be  lawful  for  the  tenant  to  remove 
all  fruit  trees  and  fruit  bushes  planted  by  him  on  the  holding 
and  not  permanently  set  out ;  but  that  if  he  does  not  remove 
them  before  the  termination  of  his  tenancy,  they  shall  remain 
the  property  of  the  landlord,  and  the  tenant  shall  not  be  entitled 
to  any  compensation  in  respect  thereof  (a).  The  tenant  of  an 
allotment  under  the  Allotments  Act,  1887  (fc),  may,  before  the 
expiration  of  his  tenancy,  remove  any  fruit  and  other  trees  and 
bushes,  planted  or  acquired  by  him,  for  which  he  has  no  claim 
for  compensation  (c).  He  may  also,  before  the  expiration  of  his 
tenancy,  remove  any  building  which  he  is  permitted  under  the 
statute  to  erect  upon  the  allotment — Le,,  a  tool-house,  shed, 
greenhouse,  fowl-house,  or  pig-stye  (rf) . 

It  seems  that  a  custom  of  the  neighbourhood  as  to  the  removal 
of  articles  erected  by  a  tenant  may  be  taken  as  an  explanation  of 
their  nature  and  character  (e). 

Trade  fixtures  can  only  be  removed  if  the  removal  can  be 
effected  without  material  injury  to  the  freehold  (/).  If  they 
cannot  be  removed  without  material  injury,  the  tenant  has  no 
right  to  inflict  that  injury  or  to  remove  them  at  all  {g).  But  for 
the  purpose  of  the  removal  of  fixtures  trifling  damage  is  not 
regarded  (fe). 

A  railway  company  which  takes  leasehold  premises  compul- 
sorily  is  bound  to  take  the  trade  fixtures  as  well  (i). 

The  rules  as  to  the  right  of  removing  fixtures  which  have  been 
established  as  between  landlord  and  tenant  have  no  application 
where  the  person  who  affixes  chattels  to  the  soil  is  himself  the 
owner  in  fee,  and,  upon  a  conveyance  by  him  in  fee  by  way  of 


(a)  As  to  the  holdings  to  which 
this  Act  (58  &  59  Vict.  c.  27)  applies, 
and  its  application  to  tenancies  current 
at  the  date  of  its  commencement,  see 
in/ra^  p.  562.  As  to  the  right  under 
the  same  Act  to  remove  fixtures  and 
buildings,  see  tw/ra,  p.  524. 

(b)  50  &  51  Vict.  c.  48. 

(c)  Sect  7  (6). 
(«)  Sect.  7  (5). 

(e)  Judgment  in  Davis  v.  Janes 
(1818),  2  B.  &  A.  p.  168 ;  Trapi^er 
v.  Hart  (1833),  2  Cr.  &  M.  p.  181  ; 
CuUing    V.     TujBfnall    (1694),    Bull. 


N.  P.  34. 

(/)  Trapper  v.  HaH  (1833),  2 
Cr.  &  M.  p.  181. 

{g)  Qibson  v.  Hammtrsmith  /?y.  Co. 
(1862) ,  5  Dr.  &  Sm.  p.  608.  See,  too. 
Wake  V.  Hall  (1883),  8  App.  Cas. 
p.  205. 

{h)  ifarfm  v.A>u«( 1 857),  7  E.&R 
244.  As  to  the  right  of  an  under- 
lesttee  to  remove  trade  fixtures,  see 
Porter  v.  />rcM7 (1880),  5  C.  P.  D.  143: 
supra,  p.  417. 

(f)  Gibsofi  V.  Hammersmith  By.  Co, 
(1862),  2  Dr.  &  Sm.  603. 
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mortgage,  the  fixtures,  unless  expressly  excepted,  will  pass  to  the 
mortgagee,  and  the  mortgagor  will  have  no  right  to  remove  them 
as  against  the  mortgagee,  whether  they  have  been  affixed  before  (k) 
or  after  (Z)  the  mortgage.  It  is  clear  law  that,  though  a  fixture 
may  be  removable  as  between  landlord  and  tenant,  or  as 
between  tenant  for  life  and  remainderman,  being  attached  so  and 
under  such  circumstances  as  to  show  it  to  be  a  fixture  in  that 
sense  only,  and  not  so  as  to  make  it  permanently  part  of  the 
freehold,  yet  it  nevertheless  will  form  part  of  the  property  subject 
to  a  mortgage  of  the  premises,  and  a  mortgagor  cannot  remove  it 
as  against  a  mortgagee  (m).  What  are  commonly  known  as  trade 
or  tenant's  fixtures  form  part  of  the  land,  and  pass  by  a  con- 
veyance of  it  (n) ;  and  though,  if  the  person  who  erected  those 
fixtures  was  a  tenant  with  a  limited  interest  in  the  land,  he  has  a 
right,  as  against  the  freeholder,  to  sever  the  fixtures  from  the 
land,  yet  if  he  be  a  mortgagor  in  fee  he  has  no  such  right  as 
against  his  mortgagee  (o).  And  the  effect  of  a  mortgage  by  a 
lessee  by  way  of  assignment  of  the  term  is  the  same  as  regards 
fixtures,  whether  affixed  before  or  after  the  mortgage,  as  if  the 
mortgagor  had  been  a  freeholder  and  the  mortgage  a  mortgage 
in  fee  (p).  Hence  trade  fixtures  and  the  right  of  removing  them 
will  pass  to  the  mortgagee  (q).  Trade  fixtures  will  equally  pass 
under  a  mortgage  by  subdemise,  but  in  this  case  the  absolute 
property  in  the  fixtures  as  separate  chattels  with  the  right  to 
remove  and  sell  them  will  not  pass  to  the  mortgagee  unless  an 
intention  to  that  effect  is  apparent  in  the  deed  (r). 


{k)  Mather  v.  Fraaer  (1856),  2 
K.  &  J.  536;  Climie  v.  Wood  (1868), 
L.  R.  3  Ex.  257 ;  L.  K.  4  Ex.  328 ; 
Holland  v.  HodyBon  (1872),  L.  R.  7 

(0  Waimsleij  v.  Mylne  (1859),  7 
C.  B.  N.  S.  115,  p.  138;  Longbottom 
V.  Berry  (1869^,  L.  R.  5  Q.  B.  123. 

(m)  Fer  Collins,  M.R.,  in  Beyiwlds 
V.  Ashby  atid  Son,  [1908]  1  K.  B.  87, 
at  p.  99. 

(n)  A  morijgaffe  of  a  house  **witli 
all  fixtures  "  includes  such  things  as 
are  substantially  part  of  the  house, 
so  that  they  could  not  be  removed 
without  depriving  the  house  of  what 
was  intended  to  be  used  with  it: 
Smith  V.  Maclure  (1884),  32  W.  R. 
459.  Thus  gas  fittings  and  gaseliers, 
pier-glasses  in  frames,  and  cornice- 


poles  were  held  to  be  fixtures;  but 
not  vallances  sepai'ate  frorm  the  cor- 
nices, or  mantel-ooai-ds  lying  unfixed 
on  the  mantel-pieces. 

(o)  Per  Blackburn,  J.,  in  delivering 
judgment  of  the  Exch.  Ch.  in  Holland 
v.  Hodgson y  supra y  at  p.  333, 

{p)  Meiix  V.  Jacobs  (1875),  L.  R.  7 
H.  L.  481.  See  Boyd  v.  Shorrock 
(1867),  L.  R.  5  Eq.  72. 

(q)  Meux  V.  Jacobs,  supra,  at  p.  491. 
An  express  power  for  the  mortgagee 
to  sell  trade  fixtures  separately  from 
the  land  constitutes  the  mortgage  a 
bill  of  sale  as  to  those  fixtures : 
Johns  V.  Ware,  [1899]  1  Ch.  359. 

(r)  Southport  Banking  Co,  V. 
Thompson  (1887),  37  Ch.  D.  64, 
explaining  Hawtry  v.  Butlin  (1873), 
L.  R.  8  Q.  B.  290. 
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Rights  of 
third  parties 
as  against 
mortgagee. 


Right  of 
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mortgagee. 


No  relaxation 
at  common 
law  as  to 
agricultural 
fixtures. 


Statutory 
relaxations. 


Landlord  and 
Tenant  Act, 
1851,8.3. 


Where  machinery  or  other  fixtures  are  put  up  by  a  third  party 
at  the  order  of  the  mortgagor,  under  an  agreement  that  such 
third  party  shall  in  certain  events  have  the  right  to  remove 
them — as  where  they  are  put  up  under  a  hire  and  purchase 
agreement — the  third  party  will  be  entitled  to  remove  them  as 
against  the  mortgagee,  if  they  were  put  up  after  the  mortgage, 
and  while  the  mortgagor  was  in  possession ;  for  the  mortgagee 
by  allowing  the  mortgagor  to  remain  in  possession  acquiesces  in 
his  making  agreements  for  fixing  and  removing  trade  fixtures  (<). 
But  where  the  fixture  is  put  up  previously  to  the  mortgage,  a 
mortgagee  without  notice  takes  the  fixture  free  from  the  agree- 
ment, unless  the  agreement  has  been  made  in  such  a  way  as  to 
run  with  the  land  (f). 

Upon  the  same  principle,  where  a  mortgagor  in  possession  lets 
premises  to  a  tenant,  the  tenant  is  entitled  to  remove  fixtures  as 
against  the  mortgagee,  even  though  the  tenancy  is  not  binding 
on  the  mortgagee  (?«). 

(ii)  Agricultural  Fixtures, 

At  common  law  the  relaxation  in  favour  of  the  tenant,  which 
has  been  allowed  in  the  case  of  trade  fixtures,  is  denied  to  agri- 
cultural fixtures,  and  farm  buildings,  machinery,  &c.,  erected  by 
agricultural  tenants,  and  affixed  to  the  soil  (x),  before  24th  July, 
1851,  could  not  be  removed  by  them  {y)  unless  there  was  an 
express  agreement  to  that  effect. 

Buildings,  engines,  and  machinery  erected  since  that  date, 
with  the  consent  of  the  landlord  in  writing,  may  be  removed  by 
virtue  of  the  Landlord  and  Tenant  Act,  1851(-?);  and  further 
relaxations  in  favour  of  the  tenant  have  been  introduced  by  the 
Agricultural  Holdings  Acts  of  1888  and  1900  (a). 

The  Act  of  1851  enacts  {h)  that  if  any  tenant  of  a  farm  after 
24th  July,  1851,  with  the  consent  in  writing  of  the  landlord,  at 


(a)  Oough  V.  Wood  &  Co,,  [1894] 
1  Q.  B.  713.  The  decision  in  Cum- 
herland  Banking  Co.  v.  Maryport 
Iron  Co,,  [1892]  1  Ch.  415,  can  be 
supported  on  the  same  ground. 
See,  however,  the  observations  upon 
Govgh*s  Case  in  the  judgments  of 
the  C.  A.  in  Reynolds  v.  Ashhy  and 
Son,  [1903]  1  K.  B.  87. 

[t)  Hohson  V.  GorHvgf,  [1897]  1 
Ch.  182  ;  Thornas  v.  Jennings  (1896), 
45  W.  R.  93;   Reynolds  v.  Ashby  and 


Son,  supra.  Distinguish  Lym  v. 
London  City  a7id  Midland  Bank, 
[1903]  2  K  B.  135,  139. 

{u)' Sanders  v.  Dan's  (1885),  lb 
Q.  B.  D.  218. 

(x)  See  supra,  p.  513. 

{y)  Ehoes  v.  Maw  (1802),  3  East 
38. 

(z)  14  &  15  Vict.  c.  25. 

(a)  46  &  47  Vict.  c.  61  and  68  &  64 
Vict,  c  50. 

(6)  Sect.  3. 
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his  own  cost  erects  any  farm  building,  or  puts  up  any  other 
building,  engine,  or  machinery,  either  for  agricultural  purposes 
or  for  the  purposes  of  trade  and  agriculture  (not  erected  in 
pursuance  of  an  obligation  in  that  behalf),  such  buildings, 
engines,  and  machinery  are  the  property  of  the  tenant,  and  are 
removable  by  him,  notwithstanding  that  they  are  permanently 
affixed  to  the  soil,  provided  the  land  or  buildings  of  the  landlord 
are  not  injured ;  but  the  tenant  must  give  the  landlord  one 
month's  notice  of  his  intention  to  remove  the  fixtures,  and  the 
landlord  has  the  option  of  purchasing  them  at  a  valuation. 

By  the  84th  section  of  the  Agricultural  Holdings  Act,  1888,  Agric.  Hold- 
it  is  enacted  (c)  that  where,  after  the  Ist  of  January,  1884,  a  i883and^i900. 
tenant  affixes  to  his  holding  (d)  any  engine,  machinery,  fencing, 
or  other  fixture  (e),  or  erects  any  building  for  which  he  is  not 
under  that  Act  or  otherwise  entitled  to  compensation,  and  which 
is  not  so  affixed  or  erected  in  pursuance  of  some  obligation  in 
that  behalf,  or  instead  of  some  fixture  or  building  belonging  to 
the  landlord,  such  fixture  or  building  shall  be  the  property  of 
and  removable  by  the  tenant  (/)  before  or  within  a  reasonable 
time  after  the  termination  of  the  tenancy.  And  by  the  4th 
section  of  the  Agricultural  Holdings  Act,  1900,  it  is  enacted  that 
the  provisions  of  the  34th  section  of  the  Act  of  1883  shall  apply 
to  a  fixture  or  building  acquired  by  a  tenant,  in  like  manner  as 
they  apply  to  a  fixture  or  building  affixed  or  erected  by  a  tenant. 

The  tenant's  right  of  removal  is,  however,  subject  (g)  to  the 
following  conditions  (/«),  viz. : — (i)  Before  the  removal  of  any 
fixture  or  building,  the  tenant  must  pay  all  rents  owing  by  him, 
and  perform  or  satisfy  all  other  his  obligations  to  the  landlord  in 
respect  to  the  holding;  (ii)  in  the  removal  of  any  fixture  or 
building  the  tenant  must  not  do  any  avoidable  damage  to  any 


((')  Agric.  Hold.  Act,  1883,  s.  34 ; 
Agric.  Hold.  Act,  1900,  s.  4. 

(d)  For  the  holdings  to  which  the 
Acts  apply,  see  infra j  p.  537. 

(e)  It  may  be  an  arguable  question 
whether  the  words  "  other  fixture " 
here  mean  agricultural  fixtures  only, 
or  extend  to  articles  of  ornament  or 
domestic  utility  generally,  such  as 
are  discussed  in/ray  p.  524.  It  is 
suggested  that  the  object  of  the 
enactment  stated  in  the  text  is  suffi- 
ciently answered  if  the  words  in 
question  are  confined  to  fixtures 
eJHsdcm  generis  with  those  specified 


immediately  before. 

(/)  See  Mearav.  Callender,  [1901] 
1  Ch.  388,  in  which  case  sect.  34  had 
been  lawfully  excluded  by  the  lease, 
but  the  tenant  was  nevertheless  held 
to  be  entitled  to  exercise  a  common 
law  right  of  removing  glass-houses. 

(^)  Agric.  Hold.  Act,  1883,  s.  34. 

(h)  If  these  conditions  are  not 
complied  with,  or  if  the  fixtures  or 
buildings  are  not  removed  within  a 
reasonable  time,  the  landlord  will, 
it  id  conceived,  enjoy  his  common 
law  rights  with  respect  to  them. 
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other  building  or  other  part  of  the  Holding;  (iii)  immediately 
after  the  removal  of  any  fixture  or  building,  the  tenant  must 
make  good  all  damage  occasioned  to  any  other  building,  or  other 
part  of  the  holding,  by  the  removal ;  (iv)  the  tenant  must  not 
remove  any  fixture  or  building  without  giving  one  month's 
previous  notice  (i)  in  writing  to  the  landlord  of  the  tenant's 
intention  to  remove  it ;  and  (v)  at  any  time  before  the  expira- 
tion of  the  notice  of  removal  the  landlord  may,  by  notice  (i)  in 
writing  given  by  him  to  the  tenant,  elect  to  purchase  any  fixture 
or  building  comprised  in  the  notice  of  removal,  and  any  fixture 
or  building  thus  elected  to  be  purchased  must  be  left  by  the 
tenant,  and  becomes  the  property  of  the  landlord,  he  paying  to 
the  tenant  the  fair  value  of  the  purchased  fixture  or  building  to 
an  incoming  tenant  of  the  holding;  any  difference  as  to  the 
value  to  be  settled  by  a  reference  to  arbitration  under  the  Acts  of 
1888  and  1900,  as  in  cases  of  disputed  claims  of  compensation 
for  improvements  (j),  but  without  appeal  (k). 

By  sect.  8  (1)  of  the  Market  Gardeners*  Compensation  Act, 
1895  (Z),  the  provisions  of  the  34th  section  of  the  Agricultural 
Holdings  Act,  1883,  are  extended  to  every  fixture  or  building 
affixed  or  erected  by  the  tenant  to  or  upon  a  holding  to  which 
the  third  section  of  the  Act  of  1895  applies  {m)  for  the  purposes 
of  his  trade  or  business  of  a  market  gardener. 


Matters  of 
ornament. 


(iii)  Articles  of  Oimament  and  Domestic  Ltilitij, 

The  indulgence  in  favour  of  the  tenant  for  years  has  been 
carried  beyond   trade  fixtures,  and  he  is  allowed   to  remove 


(/)  The  tenant's  notice  may  be  in 
the  following  form  : — 
'*ToMr.  A.K 

I  hereby  give  you  notice  that, 
under  the  provisions  of  the  Agri- 
cultural Holdings  Acts,  1883  and 
1900,  I  intend,  alter  the  lapse  of  one 
month  from  your  receipt  of  this 
notice,  to  remove  from  the  premises 
which  I  now  hold  of  you  as  tenant, 
the  [r?/</i«c  and  binhr"]  erected  by  me 
I  hereon  [or  as  the  cast  may  be"]. 

Dated  the day  of  ,  19 — . 

C.  D." 

And  the  landlord's  counter-notice 
may  be  in  the  following  form  : — 
'*  To  Mr.  CD. 

Referring   to   your  notice,   dated 


19—,  of  your 
the    fixtiiiw 


the dav  of , 

intention  to  remove 
specified  therein  from  the  premi«6 
held  by  you  under  me,  I  hereby 
give  you  notice  that  I  intend  to 
purchase  the  said  fixtures  [or  mm 
of  thein,  to  he  enumtrattd'\. 

Dated  the dav  of ,  1^. 

A.  B." 

(./)  See  in/rUf  p.  544. 

(ic)  Sc,  to  the  county  court;  see 
in  fray  p.  547. 

\1)  58  &  59  Vict.  c.  27. 

(m)  /.r.,  a  holding  with  i-espect  to 
which  it  has,  subsequently  to  tlie 
Ist  January,  1896,  been  agreed  that 
it  shall  be  let  or  treated  as  a  market 
garden. 
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matters  of  ornament  (71).  The  articles  which  are  mentioned  in 
this  connection  in  the  old  cases  are  marble  chimney-pieces  (o), 
chimney-glasses  or  pier-glasses  {p),  tapestry  or  hangings  {q),  and 
wainscot  fixed  with  screws  (?•).  And  more  recently  a  cornice  has 
been  included  («).  For  an  article  to  fall  within  the  present 
category  it  is  essential  that  it  should  be  ornamental  («),  and  a 
tenant  cannot  remove  a  chimney-piece  put  up  by  himself  which  ' 
is  not  ornamental  {t)y  even  though  it  is  made  of  marble  {u).  On 
the  other  hand,  provided  it  is  ornamental,  he  may  remove  it 
though  it  is  not  made  of  marble  {u). 

A  relaxation  is  also  made,  however,  in  favour  of  articles  of  Articles  of 
domestic  utility  generally,  though  it  is  not  easy  to  reconcile  it  ^tmtf '^ 
with  the  requirements  just  mentioned  that  articles  should  be  of 
an  ornamental  character.     Thus  the  tenant  may  remove  such 
articles  as  stoves  and  grates  (x) ;  beds  fastened  to  the  wall  or 
ceiling  {y) ;  Eit<ihen  rangesT^vens,  and  coppers  {z) ;  pumps  (a) ;  ^ 

bells  (/>);  and  cupboards  (c).  It  has  been  suggested  that  this 
category  is  restricted  to  articles  which  are  perfect  chattels  in 
themselves  (d),  and  at  any  rate  the  relaxation  does  not  extend  to 
a  building,  such  as  a  greenhouse,  whether  adjoining  the  dwelling- 
house  (<?)  or  erected  in  the  garden  (/),  or  to  such  things  as  pillars 
of  brick  and  mortar  built  on  a  dairy  floor  to  hold  milk-pans  {g). 


(n)  Ehoes  v.  Maia  (1802),  3  East, 
p.  53  ;  Buckland  v.  ButterfiM  (1820), 
2  Br.  &  B.  p.  58. 

(o)  Elwe8  V.  MatOf  supra;  Lawton 
V.  Lawton  (1743),  3  Atk.  p.  15; 
LawUrn  v.  Salmon  (1782),  1  H.  Bl. 
259,  note  (a) ;  Alien  v.  Allen  (1728), 
Moeelev,  112. 

(p)  Elwes  V.  Maw,  supra  ;  Becic  v. 
Rebow  (1706),  1  P.  Wms.  94. 

{(j)  Ehves  V.  Maio,  supra ;  Sqnier 
v.  Mayer  (1701),  2  Eq.  Cas.  Abr. 
430 ;  ilarvey  v.  Harvey  (1741),  2  Str. 
1141  ;  Beck  v.  Rehow^  supra.  See 
Norto^i  V.  Dashwo(td  (1896),  12  T.  L.  R. 
512. 

(r)  Elwes  v.  Maw,  supra;  Lawton 
V.  Lawton y  supra, 

{s)  Aven/  v.  Cheslyn  (1835),  3 
A.  &  E.  75. 

(t)  Leach  v.  TJiomas  (1835),  7 
C.  &  P.  327. 

(m)  Bishop  V.  Elliott  (1855),  24 
L.  J.  Ex.  229. 

(x)  Gn/mes  v.  Boxoeren  (1830),  6 
Bing.  437, 439 ;  7?.  v.  DhusUui  (1825), 
4  B.  &  G.  686,  p.  691 ;  Ex  parte  Bar- 


clay (1855),  5  D.  M.  &  G.  p.  410;  7?. 
V.  Lee  (1866),  L.  E.  1  Q.  B.  p.  254. 

(f/)  Ex  parte  Quincy  (1750),  1  Atk. 
p.  478. 

(z)  Orymes  v.  Boweren,  supra ; 
Lawton  v.  Lawton  (1743),  3  Atk. 
p.  15.  See  JVi7m  v.  Lujilby  (1822). 
5  B.  &  A.  625;  Darby  v.  Harris 
(1841),  1  Q.  B.  895. 

(a)  Oi'ymes  v.  Boweren,  supra. 

(b)  Lydey. Russell {lSm),lB.& Ad. 
394.  See  Pugh  v.  Arton  (1869),  L.  R. 
8  Eq.  p.  629. 

(c)  li.  V.  Dunstan,  supra  ;  Exj^arte 
Barclay,  supra, 

(d)  Amos  and  Ferard  on  Fixtures, 
3rded.  p.  117. 

(e)  Buckland  v.  Butterfield  (1820), 
2  Br.  &  B.  54. 

(/)  Jenkins  v.  Gething  (1862),  2 
J.  &  H.  520.  A  boiler  built  into  the 
masonry  of  the  greenhouse  is  irre- 
movable, but  the  pipes  of  the  heating 
apparatus,  connected  with  the  boiler 
by  screws,  are  removable :  S.  O. 

(g)  Leach  v.  Thomas  (1835),  7 
C.  &  P.  327.    A  shed  built  on  brick- 


1 


526 


TERMS   OF   QUITTING. 


Must  be 
removable 
without 
injury  to 
freehold. 


[chap.  \TI. 


The  tests  whether  an  article  falls  under  the  present  class  seem 
to  be  (1)  that  it  is  an  article  of  domestic  convenience,  (2)  that  it 
is  slightly  affixed,  and  (3)  that  it  can  be  moved  entire  (h).  A 
ladder  and  crane  fastened  to  the  premises,  and  put  up  for  the 
ordinary  use  and  convenience  of  the  premises,  have  been  held  to 
be  irremovable  (i). 

It  is  a  condition  precedent  to  the  removal  alike  of  articles  of 
ornament  and  articles  of  domestic  convenience,  that  they  can  be 
removed  without  material  injury  to  the  freehold  (k) ;  thoagh, 
where  fixtures  attached  to  brickwork  are  removable,  the  tenant  is 
not  bound  to  restore  the  brickwork  to  a  perfect  state  as  though 
the  article  was  still  there :  it  is  sufficient  to  leave  it  in  such  a 
state  as  would  be  most  useful  and  beneficial  to  the  lessor  or  to 
the  next  tenant  (0* 


Time  of 
removal. 


(iv)   When  Fixtures  can  he  Removed, 

The  tenant  must  remove  his  fixtures  during  the  continuance 
of  his  original  term  (//i),  or  during  such  further  period  of  posses- 
sion by  him  as  he  holds  the  premises  under  a  right  still  to  con- 
sider himself  as  tenant  <«).  Other  forms  in  which  the  rule  has 
been  expressed  are  :  ''  during  his  term,  or  during  what  may  for 
this  purpose  be  considered  an  excrescence  on  the  term"(o); 
and  ''during  the  term,  or  during  such  time  as  he  may  hold 


work,  and  posts  and  rails,  have  been 
held  to  be  removable :  Fitzhcrhert  v. 
Shaw  (1789),  I  H.  Bl.  258,  per 
Gould,  J.,  p.  259 ;  though  in  E1we% 
V.  Maiu  (1802),  3  East,  p.  55,  it  is 
pointed  out  that  in  Fitzherhert  v. 
tihaw  the  question  did  not  properly 
arise. 

(A)  Qrymes  v.  Boweren  (1830),  6 
Bing.  p.  440.  The  following  aiiicles 
are  enumerated  in  Amos  and  Ferard 
on  Fixtures  (3rd  ed.  p.  411,  note  («)) 
as  being  i*ecognized  in  practice  as 
removable  by  the  tenant,  though 
there  has  been  no  legal  decision 
respecting  them:  shelves,  cabinets, 
&c.,  planned  and  fitted,  dressers, 
presses,  bins,  fixed  cisterns  and  sinks, 
iron  chests,  turret  and  other  clocks, 
gas  fittings  and  lamps. 

(/)  Wilde  V.  Waters  (1855),  16  C.  B. 
637. 

(A-)  Avery  v.  Chealyn  (1835),  3 
A.  &  E.  75  ;  Exitarte.  Barckiy  {lSo5)y 
5  D.  M.  &  G.  p.  410.    See  R,  v. 


Dumtan  (1825),  4  B.  &  C.  686. 

(0  Foley  V.  Addenhrvokt  (1844),  13 
M.  &  W.  p.  196. 

(m)  Lyde  v.  R^issell  (1830),  1 
B.  &  Ad.  394,  395;  MinshaU  v. 
Lloyd  (1837),  2  M.  &  W.  450.  See 
Poole' B  Case  (1704),  1  Salk.  368.  The 
same  rule  applies  to  the  removal  of 
fruit  trees  and  bushes  by  a  market 
gardener  under  sect.  3  (5)  of  the 
Market  Gardeners^  Compensation 
Act,  1895  (aupruy  p.  520) ;  butfixtui^ 
and  buildings  are  removable  under 
sect.  3  (1)  of  that  Act  and  sect.  34  of 
the  Agricultural  Holdings  Act,  1883. 
before  or  within  a  reasonable  time 
after  the  termination  of  the  tenaucr 
{supruj  pp.  523,  524). 

{n)  Wetto7i  V.  Woodcock  (1840),  7 
M.  &  W.  14,  19 ;  Petttwi  v.  Bi>bart 
(1801),  2  East,  88 ;  Leader  v.  Htmu- 
wood  (1858),  5  C.  B.  N.  S.  546. 

(o)  Mackintosh  v.  Trotter  (183^;,  3 
M.  &  W.  p.  186,  per  Parke,  B. 
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possession  after  the  term  in  the  capacity  of  a  tenant "  ( j?).  The 
exact  meaning  of  the  extension  thus  allowed  is  not  clear  (q),  but 
the  right  of  removal  certainly  does  not  last  till  the  tenant  has 
evinced  an  intention  to  abandon  his  claim  to  the  fixtures  {q), 
nor,  as  suggested  in  Climie  v.  Wood{r),  is  the  tenant,  as  a 
general  rule,  allowed  a  reasonable  time  after  the  expiration  of 
the  term.  Probably  a  tenant  simply  holding  over  on  sufferance 
could  not  remove  fixtures  (s),  though  he  might  if  he  had  reason- 
able ground  for  assuming  consent  by  the  landlord  (t),  or  if  his 
interest  was  of  uncertain  duration  (u).  He  cannot  remove  them 
after  the  landlord,  by  bringing  an  action  of  ejectment,  has  shown 
that  he  has  ceased  to  regard  the  lessee  as  his  tenant  (x).  If  the 
tenant  does  not  remove  the  fixtures  during  the  term,  or  during 
such  additional  time  as  may  thus  be  allowed,  the  property  in 
them  vests  finally  in  the  owner  of  the  reversion  (y). 

The  rule  requiring  the  tenant  to  remove  the  fixtures,  if  at  all,  ftemovai  on 
during  the  term  (z),  applies  equally  whether  the  term  expires  by  surreuder.^^ 
effluxion  of  time,  or  by  forfeiture  (a),  or  by  surrender  (6),  save 
that  the  tenant  cannot  by  a  surrender  of  the  lease  defeat  the 
rights  of  a  third  party,  such  as  a  mortgagee  whose  security 
includes  the  fixtures  (c).  On  such  a  surrender,  a  mortgagee  or 
purchaser  from  the  tenant  of  the  fixtures  is  entitled  to  remove 
them  within  a  reasonable  time ;  and  a  similar  right  has  been 
held  to  belong  to  debenture-holders  of  a  lessee  company,  where 
the  company  had,  without  the  debenture-holders*  concurrence, 
brought  about  the  determination  of  the  lease  by  going  into 


iv)  Roffey  V.  Hefiidtrson  (1851),  17 
Q.  B.  p.  586,  per  Patteson,  J. 

{q)  See  Leculer  v.  Homewood,  supra, 
at  p.  553. 

(r)  (1869),  L.  E.  4  Ex.  p.  329. 

(«)  Leader  v.  Homewood,  supra. 
The  right  of  removal  does  not  neces- 
saril^r  continue  so  long  as  the  tenant 
remains  in  possession :  Deehle-  v. 
M' Mullen  ^1857],  8  Ir.  C.  L.  R.  355, 
p.  365 ;  tnougn  the  contrary'  was 
intimated  in  Ptiiton  v.  Bobart  (1801), 
2  East,  88.  See  Heap  v.  Barton 
(1852),  12  0.  B.  274;  Cumberland 
jBanking  Co,  v.  Maryport  Iron  Co., 
[1892]  iCh.  p.  426. 

(t)  See  Ex  parte  Brook  (1878),  10 
Ch.  D.  y,  109. 

(u)  Ilx  parte  Brook,  supra  ;  Oakley 
V.    Monck    (1866),    L.    E.     1     Ex, 


p.  164. 

(x)  Barff  V.  Frohyn  (1895),  11 
T.  L.  E.  467. 

(y)  Poole's  Case  (1704),  1  Salk.  368  ; 
Meux  V.  Jacobs  (1875),  L.  E.  7  H.  L. 
p.  490. 

(z)  Including  such  extension  of  it 
as  is  allowed  by  the  rule;  supra, 
p.  526. 

(a)  Fuyh  V.  Arton  (1869),  L.  E.  8 
Eq.  626 ;  Minshall  v.  Lloyd  (1837),  2 
M.  &  W,  450;  Weeton  v.  Woodcock 
(1840);  7  M.  &  W.  14. 

{b)  Ex  parte  Brook  (1878),  10 
Ch.  D.  100,  110. 

(c)  London  and  Westminster  Loan 
Co,  V.  Drake  (1859),  28  L.  J.  C.  P. 
297 ;  Samt  v.  Billey  (1875),  L.  E.  10 
Ex.  137. 
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Removal  bj 
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baiikraptcy. 


RemoYal 

under 

agreement. 


Licence  to 

remove 

fixtures. 


Effect  of 
new  lease. 


voluntary  liquidation  {d).  Where  a  trustee  in  bankruptcy  applies 
for  leave  to  disclaim,  the  Court  may  make  such  order  as  it 
thinks  just  with  respect  to  fixtures  and  tenant's  improvemeDts(f), 
and  ordinarily,  it  is  conceived,  the  order  will  be  that  either 
the  landlord  must  take  over  the  fixtures  at  a  valuation,  or 
the  trustee  must  have  a  reasonable  time  to  sever  and  remove 
them  (/). 

The  rule  is  different  where  the  lease  itself  confers  on  the 
tenant  the  right  to  remove  the  fixtures,  and  in  that  case  a 
reasonable  time  after  the  expiration  of  the  lease  is  allowed  for 
their  removal  (g). 

A  licence  by  the  landlord  to  take  away  fixtures,  if  not  under 
seal,  will  not  be  a  valid  grant  of  that  privilege  as  against  a  new 
tenant  in  possession  who  is  not  a  party  to  the  licence  (/<)•  So  an 
agreement  not  under  seal,  under  which  the  fixtures  are  to  be  left 
with  a  view  to  their  being  purchased  by  the  incoming  tenant,  and 
otherwise  the  old  tenant  is  to  be  at  liberty  to  remove  them,  does 
not  bind  mortgagees  without  notice,  who  claim  under  a  deed 
dated  subsequently  to  the  erection  of  the  fixtures  (t)- 

A  tenant  who,  upon  quitting,  leaves  upon  the  land  fixtures 
which  he  would  be  entitled  to  remove,  under  a  parol  agreement 
with  the  landlord  that  the  latter  shall  take  them  at  a  valuation, 
can  recover  their  value.  The  agreement  does  not  relate  to  an 
interest  in  land  so  as  to  fiecessitate  its  being  in  writing  (k). 

It  may  be  that,  if  the  tenant  takes  a  new  lease  commencing 
from  the  expiration  of  the  old  one,  and  does  not  expressly  reserve 
his  right  to  fixtures,  the  fixtures  will  pass  under  the  new  lease  as 
the  landlord's  property,  free  from  any  right  of  removal  by  the 
tenant  (l) ;  but  the  statements  to  this  effect  in  the  judgments  in 


{d)  Bt  Glasdir  Coj^jjer  Works,  [1904] 
1  Ch.  819,  in  which  case  Joyce,  J., 
observed  (at  p.  824)  that  the  head- 
note  in  Fugh  v.  Arton,  supra,  p.  527, 
went  beyond  the  decision,  and  was 
not  in  accordance  with  the  law. 

(e)  Bankruptcy  Act,  1883,  s.  55  (3) ; 
a^upra,  p.  458. 

(/)  Be  Moser  (1884),  13  Q.  B.  D. 
738. 

{(/)  See  Staiiafield  v.  Mayor  of  Ports- 
mouth (1858),  4  C.  B.  N.  S.  120; 
Sumner  v.  Bromiloio  (1865),  34  L.  J. 
Q.  B.  130. 

{h)  Boffey  V.  Henderson  (1851),  17 
a  B.  574. 


(0  Thomas  v.  Jennings  (1896).  45 
W  R  93. 

lk)'jlailen  v.  Butider  (1834),  1 
C.  M.  &  B.  266;  Lee  v.  Gatkdl 
(1876),  1  a  B.  D.  700.  See  Lee  v. 
Bisdon  (1816),  7  Taunt.  188.  And 
as  to  damans  for  the  wrongful 
lemoval  of  fixtures,  see  Thompson 
V.  Peum  (1847),  10  a  B.  101; 
McGregor  v.  High  (1870),  21  L.  T. 
803. 

(0  Ex  parte  Willoughhy  D'Eretby 
(1881),  44  L.  T.  781,  784;  2  Sm. 
1j.  C.  11th  ed.  p.  221.  See,  too. 
Thorpe  v.  Milligan  (1857),  5  W.  B. 
337. 
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Ex  parte  WUlaughby  D'Eresby  are  not  to  be  taken  as  settling  the 
question  (m). 

(8)  Tenant's  Eight  to  Eemove  Fixtures  under  Express 

Agreement. 

The  general  rule  with  respect  to  annexation  to  the  freehold  is 
always  open  to  variation  by  agreement  of  the  parties  (n),  and 
hence  the  common  law  rights  of  a  tenant  may  be  either  extended 
or  restricted  by  the  terms  of  the  lease  ;  but  a  lease  oaght  not  to 
be  construed  so  as  to  take  away  the  ordinary  legal  rights  of  the 
tenant  to  remove  trade  or  other  fixtures,  unless  such  an  intention 
is  clearly  expressed  (o).  When  a  house  is  let  to  a  tenant  for  the 
purposes  of  a  trade,  if  the  landlord  wishes  to  restrict  his  tenant's 
ordinary  right  to  remove  trade  machinery  or  fixtures,  attached 
to  the  demised  premises  so  as  to  be  more  conveniently  used,  and 
not  placed  there  as  an  addition  or  improvement  to  the  premises, 
the  landlord  must  say  so  in  plain  language.  If  the  language 
used  in  the  lease  leaves  the  matter  doubtful,  the  ordinary  right 
of  the  tenant  to  remove  trade  fixtures  will  not  be  affected  (p), 

A  clause  which  frequently  has  the  effect  of  taking  away  the 
tenant's  rights  is  the  covenant  to  yield  up  in  repair,  and  the 
tenant  may  by  such  a  covenant  be  precluded  from  removing 
any  fixtures  to  which  it  applies,  including  fixtures  erected  for 
the  purposes  of  trade  (q).  The  following  are  instances  of  the 
application  of  this  principle: — 

Covenant  to  keep  in  repair  the  deynised  premises  and  all  erections,  Construction 
buildings  and  improvements  erected  thereon  during  the  term,  co^nanu.  ^ 
and  to  yield  up  the  same  at  the  end  of  the  term.  The  tenant 
cannot  remove  a  verandah  the  lower  part  of  which  is 
affixed  to  the  ground  by  means  of  posts  (r) ;  or  the  sashes 
and  framework  of  a  greenhouse,  the  framework  being 
fixed  by  mortar  to  walls  built  to  receive  it  («). 


{m)  Ex  parte  Willoughby  D'Ereshy 
(1881),  44  L.  T._p.  785. 

(n)  Wood  V.  HeiueU  (1846),  8  Q.  B. 
p.  919.  Where  in  ejectment  against 
the  tenant  an  agreement  is  made  to 
stay  proceedings  for  a  specified 
period,  the  tenant's  right  to  remove 
fixtures  seems  to  be  gone:  Fitz- 
herhert  v.  Shaiv  (1789),  1  H.  Bl.  258; 
Heap  v.  Barton  (1852),  21  L.  J.  C.  P. 
153. 

Ii.T. 


(o)  D.  of  Beaufort  v.  Bates  (1862), 
3D.  F.  &  J.  381,  390. 

(p)  Lambourn  v.  McLeUarty  C.  A., 
[1903]  2  Ch.  268,  277,  reversing 
Kekewich,  J.,  [1903]  1  Oh.  806. 

(q)  Burt  V.  Saslett  (1856),  18  0.  B. 
162,  893. 

(r)  Penry  v.  Brown  (1818),  2  Stark. 
403. 


M 


(«)  West  V.    Blakeway    (1841),    2 
.  &  Gt.  729,  754.      But  in  both 


M  M 
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Covenant  to  yield  wp  in  repair  at  the  expiration  of  the  lease  aU 
erections  and  buildings  which  should  be  erected  and  bwU 
during  the  term  on  the  demised  premises.  The  tenant 
cannot  remove  trade  buildings  if  annexed  to  the  free- 
hold {t)  ;  though  otherwise  if  they  merely  rest  on  blocks 
or  pattens  (u).  In  the  latter  case  they  are  not  erections 
or  buildings  within  the  meaning  of  the  covenant  (u). 

Covenant  to  leave  at  the  end  of  the  term  a  water-mill  with  all 
fixtures  and  improvments  during  Hie  term  fixed  or  set  up 
upon  the  premises  in  good  condition.  The  tenant  cannot 
remove  a  pair  of  new  millstones  set  up  by  him  daring  the 
term,  although  under  the  custom  of  the  country  he  would 
have  been  entitled  to  do  so  (x). 

Covenant  to  yield  up  certain  scheduled  articles,  together  with  all 
doors,  doc.  (mentioning  a  long  list  of  various  articles),  anA 
other  additions,  improvements,  fixtures  and  things.  Held, 
that  since  the  specified  articles  belonged  to  no  assignable 
genus,  the  general  words  were  not  restricted  by  the  rule 
of  ejusdem  generis,  and  the  lessee  had  no  title  to  tenant's 
fixtures  iy). 

Covenant,  in  a  lease  of  salt  works,  to  leave  the  works  in  good 
repair  at  the  end  of  the  term.  This  prevents  the  removal 
of  salt-pans  placed  in  frames  of  brick  (z).  But  such  a  cove- 
nant does  not  embrace  articles  which  are  not  fixtures  (a). 

Where,  however,  the  reference  to  fixtures  generally  is  preceded 
by  specific  words  which  comprise  landlord's  fixtures  only,  the 
general  words  will  be  restricted  accordingly.    Or,  in  other  words. 


these  cases  the  tenant  would  probably 
have  no  right  of  removal  even  apart 
from  the  covenant. 

(t)  Though  otherwise  he  would 
have  been  entitled  to  remove  them. 
See  Martyr  v.  Bradley  (1832),  9 
Bing.  p.  29 ;  Bidder  v.  Trinidad 
Petroleum  Co,  (1868),  17  W.  R.  153, 
and  (in  connection  with  the  last- 
mentioned  case)  Lamhoum  v.  McLel- 
laiiy  [1903]  1  Ch.  806,  reversed 
[1903]  2  Ch.  268. 

(m)  Nayl<yr  v.  Collinge  (1817),  1 
Taunt.  19.  See  supra ^  p.  IH\,  and 
Foley  V.  Addenhrooke  (1844),  13 
M.  &  W.  174.  For  a  covenant  to 
repair  and  yield  up  engines  erected 
for  purpose  of  trade,  see  B.  v.  Top- 
ping  (1825),  M'Clel.  &  Y.  544. 


(x)  Martyr  v.  Bradley  (1832),  9 
Bing.  24.  And  so,  generally,  as  to 
substituted  fixtures,  where  there  is 
a  covenant  to  repair  :  Sunderland  t. 
I^ewtan  (1830),  3  Sim.  450. 

(?/)  Wil»m  V.  Whatelry  (1860),  1 
J.  &  H.  436.  For  effect  of  covenant 
giving  the  landlord  power  in  certain 
events  to  *'  seize  and  retain  •  •  •  *|^ 
fixtures  whatsoever,  whether  tenantV 
or  trade  fixtures  or  otherwise/*  see 
Dumergue  v.  Bumsey  (1863),  2 H. 4C. 
777. 

(z)  E.  of  Mansfield  v.  BhtJAnntt 
(1840),  6  Bing.  N.  C.  426.  See,  too, 
Cosby  V.  SJiaw  (1887),  23  L.  B.  Ir. 
181. 

(a)  D.  of  Beaufort  v.  Bates  (1862), 
3  D.  F.  &  J.  381. 
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where  in  such  a  covenant  the  things  particularly  enumerated 
belong  to  one  genus — landlord's  fixtures,  for  instance — general 
words  which  follow  are  to  be  construed  as  applying  only  to  things 
of  the  same  genus  (b). 

Thus  a  covenant  "  to  deliver  up  the  demised  premises,  togethei- 
with  all  locks,  <£c.,  and  other  fixtures  and  articles  in  the  nature  of 
fixtures,  which  shall  at  any  time  dming  the  said  term  he  fixed  or 
fastened  to  the  said  demised  premises,  or  be  thereto  belonging," 
leaves  the  tenant  at  liberty  to  remove  fixtures  of  the  description 
known  as  tenant's  and  trade  fixtures  (c). 

If  a  lessee  who  has  erected  trade  fixtures  takes  a  new  lease  Effect  of 
with  a  covenant  to  repair,  he  will  be  bound  to  repair  the  fixtures,  ^^^  ®"®' 
unless  there  are  strong  circumstances  to  show  that  they  were  not 
intended  to  pass  under  the  words  of  the  second  demise  (d). 

The  mere  removal  and  sale  by  a  tenant,  during  the  term,  of  Removal  of 
fixtures,  which  he  does  not  immediately  replace,  but  which  can  during  term. 
be  replaced  before  the  end  of  the  term,  is  not  of  itself  a  breach  of 
his  covenant  to  repair  and  uphold  the  demised  premises,  and  to 
deliver  up  the  same  at  the  end  of  the  term,  together  with  all 
things  afiSxed  thereto  {e). 

Trade  fixtures  are  not  in  the  reputed  ownership  of  the  lessee,  Reputed 
and  the  lessor  may  take  them  under  a  special  agreement,  not-  *^^^^™^P- 
withstanding  the  lessee's  bankruptcy  (/). 

SECT.  II.— EMBLEMENTS. 

(1)  In  what  Gases  they  may  be  Claimed. 

At  common  law  tenants  for  will  (g)  or  from  year  to  year  (/«),  or  Rights  to 
for  other  uncertain  interests,  were,  and,  except  in  cases  falling  cmbleraente. 
within  the  Landlord  and  Tenant  Act,  1851  (i),  still  are,  upon 
the   determination  of  the  tenancy,  entitled  to  the  benefit  of 
the  growing  crops,  subject  to  the  following  conditions  : — (1)  The 

(b)  Lamhoum  v.  McLeUaiif  C.  A.,      Williams,  L.J. 

[1903]  2  Ch.  268,  reversing  Keke-  (rf)  Thresher  v.  East  London  Water 

wich,  J.,  [1903]  1  Ch.  806.  Woilcs  (1824),  2  B.  &  C.  608. 

(c)  Bishop  V.  Elliott  (1855),  11  Ex.  (e)  Doey.  JJavis {ISol),  15  Jur.  155. 
113,321.     See,  too, /Swmwer  V.  Z^roTnr-  (/)  Clark  y,  Croionshaw  (1832),  3 
low  (1865),  34  L.  J.  Q.  B.  130;  Wilde  B.  &  Ad.  804.     See  Storer  v.  Hunter 
V.     Waters    (1855),    16    C.   B.    637  ;  (1824),  3  B.  &  C.  368. 
Dumergue  v.  Unmsey  (1863),  2  H.  &  C.  {y)  Litt.  s.  68. 

p.  788  ;  also  Lambourn  v.  McLellan^  (h)  Kingsbury  v.   Collins  (1827),  4 
supra,  where  ([1903]  2  Ch.  at  p.  274)  Bing.  p.  207 ;  Graves  v.  Weld  (1833), 
the  different  meanings  with  which  5  B.  &  Ad.  p.  114. 
the  expression  **  landlord's  fixtures"  (i)  14  &  15  Vict.  c.  25,  s.  1;  men- 
is  used  were  pointed  out  by  Yaughan  tioned  i«/ra,  p.  533. 
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tenancy  must  not  be  determined  by  the  tenant's  own  act,  as 
where  he  surrenders,  or  where  a  tenant  who  holds  dvrante 
viduitate  marries  (A;) ;  and  for  this  purpose  a  determination  by 
forfeiture  is  deemed  to  be  due  to  the  tenant's  own  act,  although 
it  is  the  lord  who  enforces  the  forfeiture  (Q  ;  (2)  the  tenant  is 
only  entitled  to  such  crops  growing  upon  the  land  as  ordinarily 
repay  the  labour  by  which  they  are  produced  in  the  year  in  which 
that  labour  is  bestowed,  though  the  crop  may  in  extraordinary 
seasons  be  delayed  beyond  that  period  (m) ;  thus  grain  crops  (n), 
clover  (o) ,  hemp,  flax  (p) ,  and  potatoes  {q)  may  be  claimed  as  emble- 
ments ;  and  also  hops,  since,  though  the  plants  are  not  renewed, 
so  much  labour  and  expense  are  incurred  over  the  old  plants  as  to 
make  the  annual  profits  a  proper  recompense  for  the  year's  expen- 
diture (r) ;  but  permanent  or  natural  profits  of  the  earth,  such  as 
fruit  trees  or  grass  («),  do  not  come  within  that  designation. 

A  person  entitled  to  emblements  may  enter  upon  the  lands 
after  the  determination  of  his  tenancy  for  the  purpose  of  catting 
and  carrying  away  the  crops  (t),  for  where  the  law  gives  anything 
to  any  one  it  gives  impliedly  whatever  is  necessary  for  the  taking 
and  enjoying  of  the  same  {u).  The  right  to  emblements  passes 
on  the  death  of  the  lessee  to  his  executors  (x) ;  and  where  the 
tenant  has  agreed  to  share  the  crop  with  a  third  person,  such 
third  person  is  entitled  to  take  the  crop  as  emblements  {y). 


(2)  Provision  as  to  Tenants  of  Landlords  entitlbd 

for  uncertain  interests. 

In  the  case  of  tenants  whose  term  is  uncertain  by  reason  of 
its  being  liable  to  fall  with  the  estate  of  a  landlord  entitled  for 


[k)  Bulwer  v.  Buhver  (1819),  2 
B.  i&  A.  p.  471 ;  Oland'8  Case  (1602), 
oBep.  116  a. 

(/)  Davis  V.  Et/ton  (1830),  7  Bing. 
154.  But  it  is  conceived  that  an 
nnderlessee  may  take  emblements 
though  the  headlease  is  determined 
by  the  act  of  the  lessee :  2  Black. 
Com.  124  ;  contra,  Olaud's  Case  (1602), 
o  Ecp.  116  a. 

(m)  Graves  v.  Weld  (1833),  5 
B.  &Ad.  105,  118. 

(w)  1  Rol.  Abr.  728  (A.),  22. 

(o)  Graves  v.  Weld,  supra, 

( p)  Co.  Litt.  do  b. 

(q)  Judgment  of  Bay  ley,  J.,  in 
EvuiiS  V.  Roberts  (1826),  5  B.  &  C. 


p.  832 ;  Haines  v.  Welch  (1868),  L.  R. 
4  C.  P.  91. 

(r)  Graves  ▼.  Weld  (1833),  5  B,  &  Ad. 
p.  119;  Latham  v.  Attcoml  (1636), 
Cro.  Car.  515.  In  Kingsbury  t. 
Collins  (1827),  4  Bing.  202,  toul« 
were  allowed  to  be  emblements,  but 
the  present  point  was  not  raised. 

U)  2  Black.  Com.  123 ;  Co.  Litt.  53  h. 

h)  Co.  Litt.  8.  68 ;  Kingsbwry  T. 
Collins  (1827),  4  Bing.  202.  See 
Hay  liny  v.  Olcey  (1853),  8  Ex.  531, 
545. 

(m)  Co.  Litt.  56  a. 

ix)  Co.  Litt.  55  b. 

[y)  Kingsbury  y.  Collins  (1827),  4 
Bing.  202. 
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an  uncertain  interest,  the  right  to  continue  the  tenancy  for  the 
remainder  of  the  current  year  has  been  substituted  for  the  right 
to  emblements  by  the  first  section  of  the  Landlord  and  Tenant 
Act,  1851  (z). 


SECT,   ni.— AWAY-GOINa    CROPS    AND    NON-STATUTOEY 
COMPENSATION  FOR  TILLAGES,  ETC. 

In  the  case  of  tenancies  for  a  fixed  term  the  common  law  rule  Tenant  right. 
is  that  the  tenant  must,  at  the  end  of  the  term,  give  up  posses- 
sion of  the  farm  with  all  crops  then  growing  and  the  benefit  of 
all  improvements  which  he  has  made  (a) ;  but  in  order  to  induce 
the  tenant  to  cultivate  the  land  properly,  and  especially  during 
the  last  year  of  the  tenancy,  the  rule  is  frequently  excluded 
either  by  express  stipulation  (b)  or  by  the  custom  of  the  country. 
With  respect  to  away-going  crops,  such  a  custom  may  be  either 
that  the  outgoing  tenant  shall  be  permitted,  after  he  has  quitted 
the  farm,  to  reap  all  or  part  of  the  crops  he  has  sown  (c) ;  or  that 
he  shall  receive  payment  for  the  crops  from  the  incoming  tenant 
or  the  landlord.  With  respect  to  the  management  of  the  farm  * 
during  the  last  year,  the  custom  may  be  that  the  tenant  shall  be 
entitled  on  quitting  to  compensation  for  seeds  and  tillage  and 
fallows  which  are  not  then  exhausted  (c2).  Where  the  away-going 
crops  are  limited  to  a  specific  proportion  of  the  demised  land, 
the  tenant  sows  any  excess  for  the  benefit  of  the  landlord  or 
the  incoming  tenant  {e) ;  unless,  indeed,  the  sowing  has  been 
authorized  by  the  landlord  (/).  It  is  not  an  unreasonable  custom 
that  the  tenant,  on  quitting  the  farm,  should  be  entitled  to  charge 
his  landlord  with  a  certain  portion  of  the  expense  of  necessary 
drainage  of  the  farm  done  without  the  landlord's  consent  or 


(2)  14  &  15  Vict.  c.  25.  As  to  the 
construction  of  sect.  1  of  this  Act, 
Bee  Bailies  v.  Welch  (1868),  L.  B.  4 
O.  P.  91. 

(o)  CaldecoU  v.  Smythies  (1837),  7 
C.  &  P.  808. 

(6)  Where  a  lease  for  twenty-one 
years  ^ve  the  lessee  a  right  to  com- 
pensation "  at  the  end  of  the  term,'* 
and  there  was  an  option  to  determine 
the  lease  at  the  end  of  seven  years, 
the  lessee  upon  determining  the  lease 
at  the  seven  years  was  held  to  be 
entitled  to  compensation:  Bevan  v. 
Chambers  (1896),  12  T.  L.  R.  417. 

(r)   Wiyglesworih  v.  Dalliaon  (1779), 


1  Doug.  201 ;  1  Smith's  L.  C.  11th 
ed.  545. 

{d)  See  Senior  v.  Armytaye  (1816), 
Holt,  N.  P.  197;  Dalhy  v.  Hirst 
(1819),  1  Br.  &  B.  224;  Hidton  v. 
Warren  (1836)  1  M.  &  W.  466.  As 
to  express  agreements  with  respect 
to  tillages  and  improvements,  see 
Whittaker  v.  Barker  (1832),  1  Cr.  &M. 
113;  Newso7i  v.  Smythies  (1858),  3 
H.  &  N.  840 ;  Brocklington  v.  Saunders 
(1864),  13  W.  R.  46. 

(e)  CaldecoU  v.  Smythies  (1837),  7 
C.  &  P.  808. 

{/)  Griffiths  v.  Tombs  (1833),  7 
C.  &  P.  810. 
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Bxclusion  of 
coBtom. 


knowledge,  such  drainage  being  according  to  the  rules  of  good 
husbandry  (g).  The  tenant's  claim  to  compensation  for  tillage 
is  so  favourably  viewed  that  where  he  does  the  necessary  plough- 
ing and  sows  the  land  in  the  ordinary  and  proper  course  of 
husbandry,  and  leaves  manure  for  the  benefit  of  the  landlord, 
who  accepts  and  uses  it,  the  law,  even  where  there  is  no  custom, 
will  imply  an  agreement  to  pay  the  value  (/t),  and  the  tenant 
does  not  lose  his  right  by  holding  over  (h). 

Where  there  is  a  custom  of  the  country  regulating  any  of  the 
above  matters,  and  the  lease  contains  no  stipulations  which  are 
inconsistent  with  it,  the  custom  will  be  considered  as  engrafted 
upon  the  lease,  and  forming  part  of  it,  as  fully  as  if  it  were 
expressly  stated  (t).  A  custom  for  this  purpose  is  not  a  custom 
strictly  so  called,  and  need  not  be  immemorial.  It  is  sufficient 
if  it  is  the  usage  or  general  practice  of  the  neighbourhood  (k) ; 
but  the  practice  of  a  particular  estate  is  not  supposed  to  be 
matter  of  notoriety,  and  has  not  the  same  effect  (l). 

It  was  said  in  Senior  v.  Armytage  (m)  that  the  custom  was 
operative  provided  the  written  agreement  did  not  in  express 
terms  exclude  it;  but  the  custom  may  also  be  excluded  by 
implication,  and  for  this  purpose  it  is  sufficient  if  there  is  any 
term  of  the  lease  necessarily  repugnant  to  or  inconsistent  with 
the  custom  (n).  Thus  a  custom  for  the  tenant  to  have  the 
away-going  crops  is  excluded  if  the  lease  expressly  makes  other 
provision  in  respect  of  such  crops  (o) ;  and  it  is  equally  excluded 
if  the  tenant  holds  after  the  expiration  of  the  lease  as  yearly 
tenant  without  coming  to  a  fresh  agreement  (o). 

But  a  stipulation  giving  compensation  for  certain  matters  does 
not  exclude  a  custom  giving  compensation  for  matters  substan- 
tially different  (p) ;  and  a  stipulation  as  to  deductions  of  one 
kind  from  the  value  of  the  away-going  crop  does  not  exclude  a 


((/)  Mousley  v.  Ludlam  (1851),  21 
L.  J.  Q.  B.  64. 

(h)  Martin  V.  Coulman  (1834),  4 
li.  J.  £.  £.  37. 

(i")  Button  V.  Warrei)  (1836),  1 
M.  &  W.  466;  Wigglestvorth  v. 
DaUison  (1779),  1  Doug.  201 ;  1  Sm. 
L.  C.  11th  ed.  545. 

{k)  Dalhy  v.  Hirst  (1819),  1  Br.  &  B. 
224,  pp.  228,  230. 

(0  Womersley  v.  Dally  (1857),  26 
L.  J.  Ex.  219. 


(m)  (1816),  Holt,  N.  P.  197. 

(n)  Holding  v.  PigoU  (1S31).  " 
Bing.  465,  at  p.  474. 

(o)  Borasttm  v.  Green  (1812),  16 
East,  71.  See,  too,  Webb  v.  Plumer 
(1819),  2  B.  &  A.  746 ;  Boberti  t. 
Barker  (1833),  1  Cr.  &  M.  808; 
Clarke  v.  Boystone  (1845),  13  M.  AW. 
752;  Clarke  v.  Westrope  (1856),  18 
C.  B.  765. 

(;>)  Huiton  v.  Warren  (1836),  I 
M.  &  W.  466. 
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custom  as  to  deductions  of  another  kmd(^).  If  the  lease  contains 
no  stipulation  as  to  the  terms  of  quitting,  an  outgoing  tenant  may 
be  entitled  to  his  away-going  crop  according  to  the  custom  of 
the  country,  although  the  stipulations  applicable  to  the  period  of 
holding  by  the  tenant  may  be  inconsistent  with  such  a  custom  (r). 

It  has  been  said  that  the  tenancy  still  continues  as  to  the  land  Possession 
on  which  the  away-going  crop  is  growing  («) ;  or  that  the  out-  ^^^  purpose  of 
going  tenant  remains  in  possession  until  all  is  done  which  he  crops. 
has  a  right  to  do  in  respect  of  the  crop  (t).    But  where  the  tenant 
is  to  leave  the  crop  to  the  landlord  or  the  incoming  tenant  at 
a  valuation,  he  has  no  right  of  possession  so  as  to  exclude  the 
landlord,  but  at  most  a  right  to  go  on  the  land  for  the  purposes 
of  the  crop  until  the  valuation  is  made  {u). 

Tenant  right  only  arises  at  the  expiration  of  the  lease  and  on  incidents  of 
the  substantial  performance  of  the  covenants,  and  upon  abandon-  ^^^^  ^s^^- 
ing  his  tenancy  during  the  term  the  tenant  forfeits  his  tenant 
right  {x).     He  will  also  forfeit  it  by  accepting  a  new  tenant  right 
under  a  fresh  lease,  but  not  by  taking  a  new  lease  which  is  silent 
about  compensation  (y). 

Tenant  right  is  assignable,  and  passes  under  an  assignment 
of  ''all  the  estate  and  interest"  of  the  outgoing  tenant  in  the 
farm  (2:).  And  an  agreement  by  the  tenant  to  pay  interest  on 
a  valuation  at  entry,  and  to  leave  an  equal  valuation  on  quit- 
ting, enures  for  the  benefit  of  the  landlord  for  the  time  being  (a). 
An  action  to  recover  compensation  for  tenant  right  enforces 
an  "obligation  affecting  land"  within  B.  S.  C.  Ord.  16,  r.  1  (a). 


{q)  Be  Constable  and  CraiisiHcJc'e 
Arbitration  (1899),  80  L.  T.  164. 

(r)  Holding  v.  Pigotty  aujjra,  at 
p.  474,  See,  too,  Muncey  v.  Dennis 
(1856),  1  H.  &  N.  216. 

(«)  Boraston  v.  Green  (1812),  16 
East,  p.  81. 

{t)  Griffiths  V.  Puleston  (1844),  13 
M.  &  W.  p.  360.  See,  too,  Beavan 
V.  Delahay  (1788),  1  H.  BL  5 ;  ^e 
Powers  (1890),  63  L.  T.  626.  So  by 
special  stipulation  the  lessor  or  the 
incoming  tenant  may  haye  the  right 
to  enter  and  plough  before  the  termi- 
nation of  the  notice  to  quit :  Milner 
V.  Jordan  (1846),  8  Q.  B.  615.  See 
Petrie  v.  Daniel,  1  Smith,  199. 

(u)  Strickland  v.  Maxwell  (1834), 
2  Or.  &  M.  539.  As  to  an  outgone 
tenant's  right  of  on-stand  upon  his 


late  farm  for  manure  left  there,  pur- 
suant to  a  covenant  in  the  lease,  in 
order  to  be  sold  to  the  incoming 
tenant,  see  Beaty  v.  Gibbons,  16  East, 
116;  14R.  E.  320. 

(x)  England  v.  Shearbum  (1884), 
52  L.  T.  22.  See  Thorpe  v.  Eyre 
(1834),  1  A.  &  E.  926.  As  to 
observance  of  covenants  being  under 
the  terms  of  the  lease  a  condition 
precedent  to  the  eojoyment  of  out- 
going rights,  see  Strickland  v.  Max^ 
t(;e/;  (1834),  2  Cr.  &  M.  539. 

(y)  Lane  v.  Moeder  (1885),  C.  &  E. 
548. 

(2)  Gary  v.  Gary  (1862),  10  W.  B. 
669. 

(a)  Wagstaff  v.  Clinton  (1883). 
C.  &  E.  45. 
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and  an  order  can  be  made  for  service  of  the  writ  oat  of  the 
jurisdiction  (b). 

Primd  fade  the  landlord  is  bound  to  pay  the  outgoing  tenant 
for  tillages,  and  the  incoming  tenant  does  not  render  himself 
liable  to  do  so  by  the  mere  fact  of  entering  upon  the  land,  unless 
a  new  contract  has  been  entered  into  with  him  (c).  Where  there 
is  a  custom  that  the  incoming  tenant  shall  ^ay  for  the  fallowB, 
and  shall  be  repaid  upon  his  leaving  the  premises,  there  is  an 
implied  contract  on  the  part  of  the  landlord  that,  if  there  be  no 
incoming  tenant,  the  landlord  will  pay  the  outgoing  tenant  accord- 
ing to  the  custom  (d).  And,  generally,  where  there  is  no  incoming 
tenant,  any  payment  due  by  custom  to  the  outgoing  tenant  most 
be  borne  by  the  landlord  (d).  Valuation  is  not  a  condition  pre- 
cedent to  payment,  unless  made  so  by  the  terms  of  the  lease, 
and  the  tenant  can  recover  against  the  landlord  on  a  quantum 
meruit  (e). 


SECT.  IV.— STATUTORY   COMPENSATION   FOR 

IMPROVEMENTS. 

^^ig  to  ^^^  existing  statutory  provisions  relative  to  tenants*  corn- 

compensation   pensation  for  improvements  are  contained  in  a  patchwork  of  five 
me^^^^    Acts  of  Parliament,  namely,  the  Agricultural  Holdings  (England) 

Acts,  1888  to  1900, — an  expression  which  comprises  the  Agricul- 
tural Holdings  (England)  Act,  1883  (/),  the  Tenants'  Compensa- 
tion Act,  1890((/),  the  Market  Gardeners'  Compensation  Act, 
1895  (A),  and  the  Agricultural  Holdings  Act,  1900  (i),  and  also 
the  Allotments  and  Cottage  Gardens  Compensation  for  Crops 
Act,  1887  (k). 


(b)  Kaye  ▼.  Sutherland  (1887)  20 
Q.  B.  D.  147. 

(c)  Codd  V.  Broum  (1867),  15  L.  T. 
536;  Sucksmith  v.  Wtlaon  (1866),  4 
F.  &  F.  1083. 

(d)  Faviell  v.  Oashnn  (1852),  7 
Ex.  273.  See  Stafford  v.  Gardner 
(1872),  L.  R.  7  C.  P.  242.  And  a 
custom  throwing^  liability  on  the  in- 
coming tenant  is  bad:  Bradbttm  v. 
Foley  (1878),  3  C.  P.  D.  129. 

(e)  Suckamith  v.  Wilson  (1866),  4 
F.  &  F.  1083;  Clarke  v.  Weatrope 
(1856),  18  0.  B.  765. 

(/)  46  &  47  Vict.  c.  61 .  This  Act, 
which  came  into  force  (sect.  53)  on 
the  Ist  January,  1884,  repealed  (by 


sect  62)  the  Agricultural  Holdings 
Act,  1875  (38  &  39  Vict,  c  92), 
except  as  to  rights  already  acquired, 
or  improvements  under  mat  Act  by 
tenants  holding  under  tenancies 
current  on  the  1st  January,  1884. 

{g)  53  &  54  Vict.  c.  57.  Boy»l 
assent,  18th  August,  1890. 

(h)  58  &  59  Vict  c.  27.  This  Act 
came  into  operation  (sect.  2)  on  the 
1st  January,  1896. 

(0  63  &  W  Vict  c.  50.  This  Act 
came  into  operation  (sect  13)  on  the 
1st  January,  1901. 

{k)  50  &  51  Vict.  c.  26.  This  Act 
came  into  force  (sect.  3)  on  the 
1st  January,  1888. 
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The  Agricultural  Holdings  Acts  op  1883  and  1900. 

The  Act  of  1883,  and  that  of  1900  (which  is  to  be  construed  to  what 
as  one  with  the  earlier  Act  (i),  and  amended  it  in  numerous  and  5,^^^1883 
important  respects)  apply  to  certain  classes  of  holdings  only,  andi900 
namely,  to  holdings  which  are  either  wholly  agricultural  or  wholly  ^PP^^* 
pastoral,  or  in  part  agricultural  and  as  to  the  residue  pastoral, 
or  in  whole  or  in  part  cultivated  as  a  market  garden  (m) ;  and, 
further,  even  a  holding  which  satisfies  one  or  other  of  the  fore- 
going descriptions  is  excluded  from  the  operation  of   the  Act 
if  it  is  let  to  the  tenant  during  his  continuance  in  any  office, 
appointment,  or  employment  held  under  the  landlord  (n). 

In  the  Acts  of  1883  and  1900  (which,  in  this  Section,  will  some 
generally  be  referred  to  by  the  expression  "the  Acts")  a  definitions. 
**  holding  "  means  any  parcel  of  land  held  by  a  tenant ;  a  '^  con- 
tract of  tenancy  "  means  a  letting  of  or  agreement  for  the  letting 
of  land  for  a  term  of  years,  or  for  lives,  or  for  lives  and  years, 
or  from  year  to  year  (o) ;  and  the  expression  **  determination  of 
tenancy  "  moans  the  cesser  of  a  contract  of  tenancy  by  reason  of 
effluxion  of  time,  or  from  any  other  cause  (j?).  But  the  abandon- 
ment of  a  farm  by  the  tenant  on  the  ground  of  the  landlord's 
breach  of  an  obligation  to  fence  is  not  a  determination  of  the 
tenancy  within  the  meaning  of  the  statutory  definition  {q). 

Where  a  tenant  (r)  has  made  on  his  holding  any  improvement  Bight  of 
comprised  in  the  first  schedule  to  the  Act  of  1900,  he  is,  subject  tenant  to 

^  '         •'  compensation 

to  the  conditions  prescribed  by  that  Act  and  the  Act  of  1883,  for  improve- 
ments. 

(/)  Act  of  1890,  8.  9  (2).  ment  purposes,  under  sect.  41  of  the   Act  of  1900 

(m)  See  in/ray  p.  663.  Act,  see  ««;>ra,  p.  474.                             *•  ^  (^)- 

(m)  Act  of   1883,   s.    54.      Where  (q)  See  TocUl  v.  Botvie  (1902),  4  F. 

land  held  with  a  cottase  had  been  435,   a  case   decided    on    the    con- 

cultiyated  with  a  plough,  the  Act  of  struction  of  the  corresponding  (42nd) 

1S83  was  held  to  apply :  Godfrey  v.  section  of  the  Agricultural  Holdings 

Jacobs  (1886),    30    Sol.  Joum.   539  (Scotland)  Act,  1883.    The  Court  of 

(March  County  Court).      But  secus  Session  held,  in  that  case,  that  the 

where  a  shop  and  grass  land  were  landlord's  breach  did  not  entitle  the 

let  together:  Morley  y.  Jmies  (1888),  tenant  to  terminate  the  contract  of 

32  Sol.  Joum.   630  (Ghainsborough  lease. 

County  Court).  (r)  In  the  Acts,  ** tenant"  means 

[o)  An  agreement  for  a  tenancy  at  the  holder  of  land  under  a  landlord 

a  yearly  rent,  with  a  special  term  for  a  term  of  years,  or  for  liyes,  or 

making  it  determinable  at  any  time  for  lives  and  years,  or  from  year  to 

by  a  three  months'  notice,  may  be  year,   and  includes   the    executors, 

within  the  Acts.     See  King  y.  Evers-  administrators,  assigns,  legatee,  de- 

^/<2,  [1897]  2  Q.  B.  475,480.  yisee,    or    next    of    kin,    husband, 

(p)  Act  of    1883,   s.   61.     As   to  guardian,  committee  of  the  estate, 

cases  where  part    of    a  holding  is  or  trustee  in  bankruptcy  of  a  tenant, 

resumed  by  a  landlord  for  improye-  or  any  person  denying  title  fi'om  a 
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entitled  at  the  determination  of  his  tenancy,  on  quitting  his 
holding  (g),  to  obtain  from  the  landlord  (t),  as  compensation  under 
the  Acts  for  the  improvement,  such  sum  as  fairly  represents 
the  value  of  the  improvement  to  an  incoming  tenant ;  bat,  in 
estimating  the  value  of  any  such  improvement,  there  is  not  to 
be  taken  into  account,  as  part  of  the  improvement  made  by  the 
tenant,  ivhat  is  justly  due  to  the  inherent  capabilities  of  the 
soil  (w). 

The  first  schedule  to  the  Act  of  1900  is  divided  into  three 
parts,  and  is  as  follows : — 

"  Part  I. 
Improvements  to  which  consent  of  landlord  is  required, 

(1)  Erection,  alteration,  or  enlargement  of  buildings. 

(2)  Formation  of  silos. 

(8)  Laying  down  of  permanent  pasture. 

(4)  Making  and  planting  of  osier-beds. 

(5)  Making  of  water  meadows  or  works  of  irrigation. 

(6)  Making  of  gardens  (x). 

(7)  Making  or  improvement  of  roads  or  bridges. 

(8)  Making  or  improving  of  watercourses,  ponds,  wells,  or 
reservoirs,  or  of  works  for  the  application  of  water  power  or  for 
supply  of  water  for  agricultural  or  domestic  purposes. 

(9)  Making  or  removal  of  permanent  fences. 

(10)  Planting  of  hops. 

(11)  Planting  of  orchards  (y)  or  fruit  bushes. 

(12)  Protecting  young  fruit  trees. 

(13)  Eeclaiming  of  waste  land. 

(14)  Warping  {z)  or  weiring  of  land. 


tenant ;  and  the  right  to  receive 
compensation  under  the  Acts  in 
respect  of  any  improyement  made 
by  a  tenant  enures  to  the  benefit 
of  such  executors,  administrators, 
assigns,  and  other  persons  as  afore- 
said (Act  of  1883,  s.  61). 

(s)  Note  that  these  two  eyents — 
determination  of  tenancy  and  quit- 
ting— must  be  concurrent,  in  order 
that  a  claim  for  statutory  com- 
pensation, which  must  generally  be 
made  before  the  tenancy  determines 
(in/ray  p.  545),  may  arise. 

(0  In  the  Acts,  **  landlord."  in 
relation  to  a  holding,  means  any 
person  for  the  time  bemg  entitled  to 


receive  the  rents  and  profits  of  the 
holding  (Act  of  1883,  s.  61). 

(u)  Act  of  1900,  8.  1  (1). 

(or)  As  to  market  gardens,  see  the 
Act  of  1883,  s.  54,  supra,  p.  537, 
and  the  Market  Gardeners'  Com- 
pensation Act,  1895,  8.  3  (4),  (5), 
infra,  p.  562. 

(y)  Mmr%  v.  Callender,  [1901]  2 
Ch.  388. 

(z)  *'This  is  a  mode  of  fertilizing 
land  by  means  of  the  warp  or  deposit 
of  mud  let  in  upon  it  by  the  action 
of  tidal  rivers  through  artificial  banks 
and  channels  "  :  Lely  and  Aggs  on 
Agricultural  Holdings,  p.  111. 
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(15)  Embankments  and  sluices  against  floods. 

(16)  The  erection  of  wirework  in  hop  gardens. 

[N.B. — This  paH  is  stdject,  as  to  market  gardens^  to  the  pro- 
vision  of  Part  III.^ 

Part  II. 

Improvements  in  respect  of  which  notice  to  landlord  is  required, 

(17)  Drainage. 

Part  III. 

Imj)rovements  in  respect  of  which  consent  of  or  notice  to 

landlord  is  not  required. 

(18)  Chalking  of  land. 

(19)  Clay-burning. 

(20)  Claying  of  land  or  spreading  blaes  (a)  upon  land. 

(21)  Liming  of  land. 

(22)  Marling  of  land. 

(28)  Application  to  land  of  purchased  artificial  or  other 
purchased  manure  (b), 

(24)  Consumption  on  the  holding  by  cattle,  sheep,  pigs,  or  by 
horses  other  than  those  regularly  employed  on  the  holding,  of 
com,  cake,  or  other  feeding  stuff  not  produced  on  the  holding. 

(25)  Consumption  on  the  holding  by  cattle,  sheep,  or  pigs,  or 
by  horses  other  than  those  regularly  employed  on  the  holding,  of 
com  proved  by  satisfactory  evidence  to  have  been  produced  and 
consumed  on  the  holding. 

(26)  Laying  down  temporary  pasture  with  clover,  grass, 
lucerne,  sainfoin,  or  other  seeds,  sown  more  than  two  years 
prior  to  the  determination  of  the  tenancy. 

(27)  In  the  case  of  a  holding  as  to  which  section  three  (c)  of 
the  Market  Gardeners'  Compensation  Act,  1895,  applies — 

(i)  Planting  of  standard  or  other  fruit  trees  permanently  set 

out; 
(ii)  Planting  of  fruit  bushes  permanently  set  out ; 
(iii)  Planting  of  strawberry  plants  ; 
(iv)  Planting  of  asparagus,  rhubarb,  and  other  vegetable  crops 

which  continue  productive  for  two  or  more  years ; 
(v)  Erection  or  employment  of  buildings  for  the  purpose  of  the 
trade  or  business  of  a  market  gardener.'' 

(o)  **  Blaes '*   is   the   Scots    term  {h)  ^QBrtmakilly.  Atkinson  (\^%A)^ 

for  pieces  of  blue  slate  :   Lely  and  29  Sol.  Joum.  29  (Kendal  County 

Aggs    on    Agricultural     Holdings,  Court). 

p.  112.  (c)  See  infra,  p.  662. 
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Compensation  (d)  under  the  Acts  is  not  payable  in  respect  of  any 
improvement  mentioned  in  Part  I.  of  the  above  schedule  unless 
the  landlord,  or  his  agent  duly  authorized  in  that  behalf,  has, 
previously  to  the  execution  of  the  improvement,  consented  in 
writing  (e)  to  the  making  of  such  improvement  (/').  Any  such 
consent  may  be  given  by  the  landlord  unconditionally,  or  upon 
such  terms,  as  to  compensation  or  otherwise,  as  may  be  agreed 
upon  between  the  landlord  and  the  tenant ;  and  in  the  event  of 
any  agreement  being  made  between  the  landlord  and  the  tenant, 
any  compensation  payable  thereunder  is  to  be  deemed  to  be 
substituted  for  compensation  under  the  Acts  (g). 

Compensation  {d)  under  the  Acts  is  not  payable  in  respect  of 
any  improvement  mentioned  in  Part  II.  of  the  same  schedule— 
i.e.,  any  drainage  improvement — unless  the  tenant  has,  not  more 
than  three  months  {h)  and  not  less  than  two  months  (h)  before 
beginning  to  execute  such  improvement,  given  to  the  landlord,  or 
his  agent  duly  authorized  in  that  behalf,  notice  in  writing  (i)  of 
his  intention  so  to  do,  and  of  the  manner  in  which  he  proposes 
to  do  the  intended  work.  Upon  such  notice  being  given — (1)  the 
landlord  and  the  tenant  may  agi*ee  on  the  terms  as  to  compensa- 
tion or  otherwise  on  which  the  improvement  is  to  be  executed, 


id)  I.€,y  for improyements  executed 
>8equently  to  the  1st  January, 
1884,  the  date  of  the  commencement 
of  the  Act  of  1 883.  Proyisions  (which 
by  lapse  of  time  have  now  become 
practically  unimportant)  with  respect 
to  compensation  for  improvements 
executed  before  the  commencement 
of  the  Act  of  1883  were  made  by 
sect.  2  of  that  Act. 

(c)  See  Meara  v.  Callefiderf  [1901] 
2  Ch.  388,  where  the  requisite  consent 
to  the  planting  of  an  orchard  was  held 
to  have  been  given  by  the  lease  itself, 
and  the  tenant  was  accordingly  held 
to  be  entitled  to  compensation  for  the 
orchard  trees. 

(/)  The  consent  may  be  in  the 
following  form : — 
To  Mr.  C.  D. 

I  do  hereby  consent  to  the  execu- 
tion by  you,  at  your  own  cost  and 
expense,  of  the  following  improve- 
ments upon  the  premises  now  held 
by  you  as  my  tenant : — 

Erection  of  [huildhigs  as  specified^ 
or    execution    of   other   improvements 


mentioned  in  Part  I.] 
Dated  the day  of 


-,19-. 
E.  F. 


Cv)  Act  of  1883,  8.  3. 

(h)  I.e.,  calendar  months.  See  tbe 
Interpretation  Act,  1889  (52  4  53 
Vict.  c.  63),  s.  3,  and  MigoUi  v. 
Colvill  (1879),  4  C.  P.  D.  at  pp.  236, 
237. 

(t)  As  to  service  of  notices,  &c, 
luider  the  Acts,  see  sect.  28  of  the 
Act  of  1883,  printed  supra^  p.  477. 
Notice  to  the  landlord's  estate  agent 
is  prima  facie  sufficient :  Ingham  v. 
Fentoti  (1893),  10  T.  L.  R  113.  The 
notice  may  be  as  follows : — 
To  Mr.  E.  F. 

I  hereby  give  you  notice  tiat  I 
intend,  after  the  lapse  of  two  months 
from  your  receipt  of  this  notice,  to 
execute  the  following  drainage  works 
[describe  the  proposed  works  in  detail^ ; 
and  I  propose  to  execute  the  said 
works  in  the  following  manner 
[describe  in  detail  the  manner^* 

Dated  the day  of ,  19-. 

CD. 
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and,  in  the  event  of  any  such  agreement  being  made,  any  com- 
pensation payable  thereunder  is  to  be  deemed  to  be  substituted 
for  compensation  under  the  Acts ;  or  (2)  the  landlord  may,  unless 
the  notice  of  the  tenant  is  previously  withdrawn,  undertake  to 
execute  the  improvement  himself,  and  may  execute  the  same  in 
any  reasonable  and  proper  manner  which  he  thinks  fit,  and  charge 
the  tenant  with  a  sum  not  exceeding  51.  per  cent,  per  annum  on 
the  outlay  incurred  in  executing  the  improvement,  or  not  exceed- 
ing such  annual  sum,  payable  for  a  period  of  twenty -five  years, 
as  will  repay  such  outlay  in  that  period,  with  interest  at  8Z.  per 
cent,  per  annum,  such  annual  sum  to  be  recoverable  as  rent ;  or 
(3)  in  default  of  any  such  agreement  or  undertaking,  and  also  in 
the  event  of  the  landlord  failing  to  comply  with  his  undertaking 
within  a  reasonable  time,  the  tenant  may  execute  the  improve- 
ment himself,  and  will  in  respect  of  it  be  entitled  to  compensation 
under  the  Acts  (fc).  The  landlord  and  the  tenant  may,  however, 
dispense  with  any  notice  under  this  section  (sect.  4),  and  may 
come  to  an  agreement  in  a  lease  or  otherwise  between  them- 
selves in  the  same  manner  and  as  validly  as  if  notice  had  been 
given  (A:). 

Where,  in  the  case  of  a  tenancy  under  a  contract  of  tenancy  substituted 
beginning  after  the  commencement  of  the  Act  of  1883— i.e.,  after  foHmprotl''.'' 
the   1st  January,   1884 — there  is  a  **  particular  agreement  in  ments  under 
writing  "(Z),  which   secures  to  the  tenant,  in  respect  of  any  first  schedule 
improvement  mentioned  in  Part  III.  of  the  first  schedule  to  the  \^j^^  ^^ 
Act  of  1900  and  executed  after  the  commencement  of  the  Act  of 
1883,  fair  and  reasonable  compensation,  having  regard  to  the 
circumstances  existing  at  the  time  of  making  the  agreement, 
there  the  conlpensation  in  respect  of  such  improvement  is  payable 
in  pursuance  of  the  particular  agreement,  and  is  to  be  deemed  to 
be  substituted  for  compensation  under  the  Acts  {m). 

In  the   ascertainment  of  the  amount  of  the  statutory  com-  Matters  to  be 
pensation  payable  to  a  tenant,  there  is  to  be  taken  into  account  («)  ^^qJ^^ 
any  benefit  which  the  landlord  has  given  or  allowed  to  the  tenant  ascertaining 
in  consideration  of  the  tenant  executing  the  improvement.     And  Act  of'mo*'^ 
in  ascertaining  the  amount  of  such  compensation  payable  in  »•  i  W  W- 

(k)  Act  of  1883,  s.  4.  tically  spent)  for  the  case  of  tenancies 

(l)  I.e.i  an  agreement  of  a  precise  current  at  the  commencement  of  the 

and    definite    character  :    Lely   and  Act  of  1883,  as  to  which  see,  too, 

Aggs,  Agricultural  Holdings,  p.  48.  sect.  61   of  that  Act,  and  Smith  v. 

(w)  Act  of  1883,  s.  5.     This  sec-  Acock  (1885),  53  L.  T.  230. 
tion  also  made  provisions  (now  prac-  {n)  Sc.y  in  favour  of  the  landlord. 
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outside 
the  Acts. 


Avoidance  of 
agreements 
inconsistent 
with  the  Acts. 
Act  of  1883, 
s.  55. 


Payment  by 
incoming 
to  outgoing 
tenant. 


respect  of  manures  as  defined  by  the  Act  of  1900  {o),  there  is  to 
be  taken  into  account  (p)  the  value  of  the  manure  required  by  the 
contract  of  tenancy,  or  by  custom  (^),  to  be  returned  to  the 
holding  in  respect  of  any  crops  sold  off  or  removed  from  the 
holding  within  the  last  two  years  of  the  tenancy  or  other  less 
time  for  which  the  tenancy  has  endured,  not  exceeding  the  value 
of  the  manure  which  would  have  been  produced  by  the  consump- 
tion on  the  holding  of  the  crops  so  sold  off  or  removed  (r). 

It  is  apparent  from  what  has  already  been  stated  that,  to  a  very 
considerable  extent,  the  Acts  of  1883  and  1900  leave  it  open  to 
landlords  and  tenants  to  substitute  agreements  of  their  own 
making,  with  respect  to  compensation  for  improvements,  for  the 
compensation  provided  by  the  Acts  in  cases  where  there  is  no 
such  agreement.  And  the  statutory  provisions  for  compensation 
made,  as  already  mentioned,  by  the  first  section  of  the  Act  of 
1900  do  not  prejudice  the  right  of  a  tenant  to  claim  any  com- 
pensation to  which  he  may  be  entitled  under  custom  (s),  agree- 
ment, or  otherwise,  in  lieu  of  any  compensation  provided  by  that 
section  (f). 

It  is,  however,  expressly  enacted  that  any  contract,  agreement, 
or  covenant  made  by  a  tenant,  by  virtue  of  which  he  is  deprived 
of  his  right  to  claim  compensation  under  the  Acts  in  respect  of 
any  improvement  mentioned  in  the  above-mentioned  first  schedule 
to  the  Act  of  1900  (except  an  agreement  providing  such  compen- 
sation as  is  by  the  Acts  permitted  to  be  substituted  for  compensa- 
tion under  the  Acts)  shall,  in  so  far  as  it  deprives  him  of  such 
right,  be  void  both  at  law  and  in  equity  {u). 

Where  an  incoming  tenant  has,  with  the  consent  in  writing  of 
his  landlord  (v),  paid  to  the  outgoing  tenant  compensation  under 


(o)  By  sect.  9  (1)  of  the  Act  of 
1890,  references  to  "manures"  in 
that  Act,  and  in  the  Act  of  1883,  are 
to  be  construed  as  references  to  the 
improvements  numbered  (23),  (24), 
and  (25)  in  Part  III.  of  the  first 
schedule  to  the  Act  of  1900.  That 
schedule  is  printed  supra,  p.  538. 

(p)  Scy  in  favoiu:  of  the  landlord. 

Iq)  As  to  custom,  see  supra,  p.  534. 

(r)  Act  of  1900,  8.  1  (3),  (4). 

is)  As  to  custom,  see  supra,  p.  534. 

(e)  Act  of  1900,  8.  1  (5).  This 
sub-section  replaces  sect.  57  of  the 
Act  of  1883  (which  section  was  re- 
pealed by  sect.  12  of  the  Act  of  1900), 


and  may  have  been  suggested  \>y  the 
discussions  of  the  repealed  section 
which  took  place  in  Neivby  v.  Eckert- 
ley,  [1899]  1  a  B.  465,  and  in  Jfe 
Pearson  and  V Anson,  [1899]  2  Q,  R 
618. 

(u)  Act  of  1883,  s.  55. 

(v)  In  its  application  to  maricet 
gardens,  this  section  is  to  be  rrad 
and  construed  as  if  the  words  **  with 
the  consent  in  writing  of  his  land- 
lord'* were  not  included  therein: 
Market  Qardeners*  Compensation 
Act,  1895,  8.  3  (4).  Accordingly  an 
incoming  tenant  of  a  market  garden 
may,  on  quitting,  claim  compensation 
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the  Acts  in  respect  of  any  improvement,  such  incoming  tenant  is 
entitled,  on  quitting,  to  compensation  in  respect  of  such  improve- 
ment in  like  manner,  if  at  all  (a;),  as  the  outgoing  tenant  would 
have  been  entitled,  if  he  had  remained  tenant  and  quitted  the 
holding  at  the  time  at  which  the  incoming  tenant  quits  it  iy), 

A  tenant  who  has  remained  in  his  holding  during  a  change  or  Changes  of 
changes  of  tenancy,  by  renewal,  for  instance,  of  his  lease,  or  by  '^^^^^y- 
service  and  subsequent  waiver  of  a  notice  to  quit(^),  does  not, 
on  afterwards  quitting  his  holding  at  the  determination  of  a 
tenancy,  lose  his  right  to  claim  compensation  in  respect  of 
improvements  by  reason  only  that  they  were  made  during  a 
former  tenancy  or  tenancies,  and  not  during  the  particular 
tenancy  at  the  determination  of  which  he  is  quitting  (a). 

Tenants  holding  from  year  to  year,  and  also  tenants  holding  improve- 
as  lessees  for  a  term  of  years,  are  subject  to  an  important  restric-  in  last  year 
tion  in  respect  of  compensation  for  improvements  other  than  o^  tenancy, 
manures,  as  defined  by  the  Act  of  1900 — that  is  to  say,  Nos.  (23), 
(24),  and  (25)  in  the  first  schedule  to  that  Act  (&).  A  tenant  from 
year  to  year  has  no  claim  to  compensation  under  the  Acts  for 
improvements  begun  by  him  within  one  year  before  he  quits  his 
holding,  or  at  any  time  after  he  has  given  or  received  final  notice 
to  quit;  and  a  tenant  holding  as  a  lessee  for  years  has  no  claim 
for  improvements  begun  within  one  year  before  the  expiration  of 
his  lease.  A  final  notice  to  quit  means  a  notice  which  has  not 
been  waived  or  withdrawn,  but  has  resulted  in  the  tenant 
quitting  his  holding.  But  the  restriction  does  not  apply  where 
a  tenant  from  year  to  year  has  begun  the  improvement  during 
the  last  year  of  his  tenancy,  and  then  receives  notice  to  quit,  in 
pursuance  of  which  he  quits  at  the  end  of  that  year ;  or  where  a 
tenant,  whether  from  year  to  year  or  as  lessee,  previously  to 
beginning  the  improvement  has  served  on  his  landlord  notice  of 
his  intention  to  begin  it,  and  the  landlord  has  either  assented  or 
has  failed  for  a  month  after  the  receipt  of  the  notice  to  object  to 
the  making  of  the  improvement  (c). 

for  the  unexhausted  value  (if  any)  time  when  he  quits, 

of  improvements  purchased  by  him  (y)  Act  of  1883,  s.  56. 

from  the  outgoing  tenant,  whether  (z)  See  supra,  p.  480. 

the  landlord  consented  to  the  pur-  (a)  Act  of  1883,  s.  58. 

chase  or  not.  (6)  Act  of  1883,  s.  59;  Act  of  1900, 

(r)  For  it  may  be  that  the  value  s.  1  (2)  and  s.  9.     The  schedule  is 

to  the  holding  of  the  improvements  printed  auj/ra,  p.  538. 

paid  for  by  the  incoming  tenant  will  (c)  Act  of  1883,   s.   59.     In  this 

have  been  wholly  exhausted  by  the  section  the  word   "tenant"  means 
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arbitration 

optional. 


The  Act  of  1900  introduced  a  new  system  of  procedure  upon 
disputed  claims  for  compensation.  It  enacts  (d)  that,  if  a  tenant 
claims  to  be  entitled  to  compensation,  whether  under  the  Act  of 
1888  or  that  of  1900,  or  under  custom  (e),  agreement,  or  other- 
wise, in  respect  of  any  improvement  comprised  in  the  first 
schedule  (/)  to  the  Act  of  1900,  and  if  the  landlord  and  tenant 
fail  to  agree  as  to  the  amount  and  time  and  mode  of  payment  of 
such  compensation,  the  difference  shall  be  settled  by  arbitra- 
tion (g)  in  accordance  with  the  provisions,  if  any,  in  that  behalf 
in  any  agreement  between  the  landlord  and  the  tenant,  and,  in 
default  of  and  subject  to  any  such  provisions,  by  arbitration 
under  the  Act  of  1900,  in  accordance  with  certain  rules  (h)  which 
are  set  out  in  the  second  schedule  to  that  Act. 

Inasmuch  as  the  Act  expressly  authorizes  the  settlement  of 
differences  about  compensation  by  arbitration  in  accordance  with 
the  provisions  in  that  behalf  of  any  agreement  between  landlord 
and  tenant,  it  follows  that  a  landlord  and  his  tenant  are  free  to 
make,  either  in  and  by  the  lease  or  other  contract  of  tenancy,  or 
by  a  separate  agreement,  any  submission  to  or  other  arrangement 
respecting  arbitration  which  they  may  think  fit.  They  may,  for 
instance,  agree  upon  a  submission  including  all  the  provisions 
set  forth  in  the  first  schedule  to  the  Arbitration  Act,  1889,  so  far 
as  they  are  applicable  to  the  reference  under  the  submission  (t). 
And  where  an  arbitration  takes  place  under  that  Act,  instead  of 
under  the  Act  of  1900,  the  proceedings  will  be  under  the  control 
(not  of  the  local  county  court,  but)  of  the  High  Court,  and  the 
award  will  be  enforceable  in  the  manner  prescribed  by  the  Act 
of  1889  (A:).     But,  in  the  absence  of  any  agreement  between 


**  tenant  claiming  compensation 
under  this  Act " :  per  Kennedy,  J., 
in  Be  Pearson  and  I* Anson,  [1899]  2 
Q.  B.  at  p.  631. 

(d)  Act  of  1900,  s.  2.  The  com- 
pensation procedure  prescribed  by  the 
Act  of  1883  was  entirely  abolished  by 
the  Act  of  1900,  which  repealed  the 
sections  of  the  earlier  Act  relating  to 
such  procedure. 

(p)  As  to  custom,  see  supra ,  p.  534. 

(/)  This  schedule  is  printed 
supra,  p.  538. 

{g)  Note  that  a  landlord  is  left  free 
to  sue  his  tenant,  for  rent,  for  instance, 
or  damages  for  waste,  or  breach  of 
covenant ;  but  a  tenant*s  only 
remedy,  in  cases  of  disputed  com- 


pensation, is  arbitration.  He  camiot 
even,  if  sued  by  his  landlord,  put  in 
a  counterclaim  for  compenaitioiL 
See  Ous  Light  and  Coke  Co,  v. 
Hottoway  (1886),  62  L.  T.  434; 
SchofieU  V.  Hincks  (1888),  58  L.  J. 
Q.  B.  147. 

(A)  As  to  these  rules,  see  infra^ 
p.  548. 

(i)  52  &  53  Vict.  c.  49,  s.  2. 

(k)  I.e.,  by  leave  of  the  Hi^ 
Court  or  a  Judge,  in  the  same 
manner ^as  a  judgment  or  order  to 
the  same  effect:  Arbitration  Act, 
1889,  s.  12.  See  Re  Lloyd  and  Tocth, 
[1899]  1  a  B.  559,  563,  564,  and 
cf.  Shrubb  v.  Lee  (1888),  59  L.  T. 
376. 


SECT.  IV.]      STATUTORY   COMPENSATION   FOR   IMPROVEMENTS. 


545 


landlord  and  tenant  to  have  the  arbitration  governed  by  the  Act 
of  1889,  the  provisions  of  that  Act  will  have  no  application  to 
the  statutory  procedure  under  the  Act  of  1900  {I). 

Where  proceedings  are  taken  under  or  in  pursuance  of  the  Thedesigna- 
Acts  of  1883  and  1900  in  respect  of  compensation  for  improve-  und*lord  and 
ments,  or  under  any  agreement  made  in  pursuance  of  the  Acts,  te^^t. 
*'  the  designations  of  landlord  and  tenant  shall  continue  to  apply 
to  the  parties "  until  the  conclusion   of    the  proceedings  (?*0. 
This  enactment,  as  construed  by  the  Court  of  Appeal  (n),  enables 
the  executors  of  a  landlord,  who  after  his  death  have  paid  com- 
pensation claimed  in   his  lifetime  by  an  outgoing  tenant,  to 
obtain  a  charge  upon  the  holding  (o)  in  respect  of  the  amount  so 
paid,  notwithstanding  that,  prima  facie,  the  meaning  of  the  word 
"  landlord  "  as  defined  in  the  Acts  {p)  may  be  said  to  shut  out 
the  execirtors  of  a  deceased  landlord  (71). 

The  proceedings  in  an  arbitration  under  the  Act  of  1900  fall,  Juriadiction 
as  will   presently  appear,  in  part  under  the  jurisdiction   and  S^onSLder"" 
control  of  the  Board  of  Agriculture,  and   in  part  under  the  Actofi900. 
jurisdiction  and  control  of  the  local  county  court,  that  is  to  say, 
of  **  the  county  court  within  the  district  whereof  the  holding  or 
the  larger  part  thereof  is  situate  *'  (q). 

A  tenant  claiming  to  be  entitled  to  statutory  compensation  in  Time  for 
respect  of  any  improvement  comprised  in  the  first  schedule  to  com^S^tioiu 
the  Act  of  1900  must  make  his  claim  before  the  determination  of 
his  tenancy ;  except  that,  where  the  claim  relates  to  an  improve- 
ment executed  after  the  determination  of  the  tenancy,  but  while 
the  tenant  lawfully  remains  in  occupation  of  part  of  the  holding, 
the  claim  may  be  made  at  any  time  before  the  tenant  quits  that 
part(r).  This  provision,  newly  introduced  by  the  Act  of  1900, 
in  effect  gives  to  a  tenant  two  months  more  time  within  which  to 
make  his  claim  than  he  had  under  the  Act   of   1888,  which 


(/)  See  sect  2  (8)  of  the  Act  of 
1900,  infra,  p.  o48. 

(m)  Act  of  1883,  8.  61. 

(71)  See  Gomjh  v.  Oough,  [1891]'2 
Q.  B.  665,  674,  679. 

(o)  Act  of  1883,  8.  29,  infra, 
p.  554. 

(p)  The  definition  referred  to  in 
the  text  is  stated  supra,  p.  538. 

(q)  The  woi"ds  quoted  in  the  text 
are  those  of  the  definition,  in  8ect.  61 
of  the  Act  of  1 883,  of  the  expre88ion 
•*  county  court,"  as  used  in  the  Acts 


of  1883  and  1900  (and  also  in  the 
text)  in  relation  to  the  holdings  to 
which  those  Acts  apply.  It  is  to  be 
noted  that  the  Act  of  1883  expressly 
provides  (by  sect.  48)  that  "  an  order 
of  the  county  court,  or  of  a  court 
of  summary  jurisdiction  under  the 
Act,  shaU  not  be  quashed  for  want 
of  form,  or  be  removed  by  certio- 
rari or  otherwise  into  any  superior 
court." 

(r)  Act  of  1900,  8.  2  (2). 

N  N 
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Bringing 
other  claims 
into  the 
arbitration. 


required  (a)  notice  of  a  tenant's  claim  to  be  given  at  least  two 
months  before  the  determination  of  his  tenancy.  Even  where 
the  part  of  his  holding  of  which  the  tenant  lawfully  remains 
in  occupation  consists  of  buildings  without  any  agricultural  or 
pastoral  land,  it  is  conceived  that  an  improvement  executed  on 
that  part  of  the  holding  during  such  occupation  may  now  (0  form 
the  subject  of  a  claim  for  compensation. 

No  form  (u)  is  prescribed  by  the  Act  of  1900  for  a  tenant's 
claim  of  compensation.  It  is  not  even  required  to  be  in  writing. 
In  practice,  however,  it  is  obviously  desirable,  from  both  parties' 
points  of  view,  that  such  a  claim  should  be  sent  to  the  landlord, 
or  to  his  local  or  other  agent  authorized  to  receive  such  claims  (x), 
in  writing  signed  by  the  tenant,  and  dated  (^),  and  containing 
reasonably  explicit  particulars  {z)  of  the  improvements  in  respect 
of  which  the  claim  is  made. 

Where  any  claim  by  a  tenant  for  compensation  in  respect  of 
any  improvement  comprised  in  the  first  schedule  to  the  Act  of 
1900  is  referred  to  arbitration,  and  any  sum  is  claimed  to  bedae 
to  the  tenant  from  the  landlord  in  respect  of  any  breach  of  con- 
tract or  otherwise  in  respect  of  the  holding,  or  to  the  landlord 
from  the  tenant  in  respect  of  any  waste  (a)  wrongfully  committed 
or  permitted  by  the  tenant,  or  in  respect  of  breach  of  contract  or 
otherwise  in  respect  of  the  holding,  the  party  claiming  such  sam 
may,  if  he  thinks  fit,  by  written  notice  (fe)  to  the  other  party, 
given  by  registered  letter  or  otherwise,  not  later  than  seven  days 
after  the  appointment  of  the  arbitrator  or  arbitrators,  require 
that  the  arbitration  shall  extend  to  the  determination  of  the 


(s)  Sc.y  in  sect.  7,  which  was 
repealed  by  the  Act  of  1900.  See 
Jie  Paul  (1889),  25  Q.  B.  D.  247, 
and  the  Scottish  case  of  Black  y. 
CVay,  [1894]  A.  C.  368. 

(t)  Distinguish  Morley  v.  Carter, 
[1898]  1  Q.  B.  8,  a  decision  upon 
the  repealed  sect  7  of  the  Act  of 
1883. 

(ti)  A  suggested  form  of  claim  is 
given  in  Iiely  and  Aggs  on  Agri- 
cultural Holdings,  at  p.  548.  The 
same  volume  also  contains  many 
other  forms  for  use  in  connection 
with  the  Agric.  Hold.  Acts,  1883  to 
1900. 

(x)  See  Ingham  v.  Fenton  (1883), 
lOT.  L.  R.  113. 

iy)  As  already  stated  in  the  text, 


the  claim  must  be  sent  before  the 
determination  of  the  tenancy,  oT) 
as  regards  any  improvement  subee- 
quenSy  executed  while  the  tenant 
lawfully  remains  in  occupation  of  a 
part  of  the  holding,  before  he  quits 
that  part :  Act  of  1900,  a  2  {2). 

(z)  Note  the  matters  to  be  con- 
sidered by  an  arbitrator,  in  awarding 
costs,  under  rule  15  in  P&rt  I.  of 
the  second  schedule  to  the  Act  of 
1900,  g,v.y  in/ray  p.  550. 

(a)  As  to  waste,  see  supra,  pp.  348 
et  seq. 

{b)  A  suggested  form  of  notice  of 
a  landlord's  claim  against  a  tenant 
is  given  in  Lely  and  Aggs  on  Agn- 
cultural  Holdings,  at  p.  549. 


i 
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further  claim,  and  thereupon  the  provisions  of  sect.  2  of  the 
Act  of  1900  with  respect  to  arbitration  will  apply  accordingly, 
and  any  sum  awarded  to  be  paid  by  landlord  or  tenant  will  be 
recoverable  (c)  in  the  manner  provided  by  the  Act  of  1883  (d)  for 
the  recovery  of  compensation  (e). 

Where  any  claim  which  is  referred  to  arbitration  relates  to  an  Separate 
improvement  executed  or  matter  arising  after  the  determination  ^"^^^  ' 
of  a  tenancy,  but  while  the  tenant  lawfully  remains  in  occupa- 
tion of  part  of  the  holding  (/),  the  arbitrator  may,  if  he  thinks 
fit,  make  a  separate  award  in  respect  of  such  claim  {g). 

Every  arbitration  under  the  Acts  takes  place  before  a  single  Arbitration 
arbitrator,  unless  the  parties  otherwise  agree  (A).  Accordingly,  ^bitrator. 
either  party  can,  merely  by  abstaining  from  agreeing  to  any  other 
course,  ensure  having  the  matter  referred  to  one  arbitrator, 
unless,  indeed,  it  has  previously  been — as  it  may  be — **  other- 
wise agreed"  in  the  lease  or  other  contract  of  tenancy.  Where 
the  arbitration  is  to  take  place  under  the  second  schedule  to  the 
Act  of  1900,  any  agreement  between  the  parties,  providing  for 
there  being  more  than  one  arbitrator,  must  be  in  writing  (i). 

If,  in  any  arbitration  under  the  Act  of  1900,  the  arbitrator  Opinion  of 
states  a  case(^')  for  the  opinion  of  the  county  court  on  any  on"^^^"^* 
question  of  law,  the  opinion  of  the  court  on  any  question  so  stated, 
stated  will  be  final,  unless  within  the  time  prescribed  by  Bules 
of   the   Supreme   Court  either  party  appeals  to  the  Court  of 
Appeal,  from  whose  decision  no  appeal  will  lie  (Z). 

The  County  Court  Eules,  1903,  provide  for  applications  to  a 
county  court  Judge  for  an  order  directing  an  arbitrator  to  state 
a  case,  and  for  the  form  of,  and  proceedings  upon,  a  case 
stated  either  in  pursuance  of  such  a  direction,  or  on  the  arbi- 
trator's   own  motion  (m).      And  provisions  respecting  appeals 


(f)  This  provision  gets  over  some 
difficulties  which  arose  in  connection 
with  the  compensation  procedure 
under  the  Act  of  1883.  See  Be 
Hohnes  and  Fomihy,  [1895]  1  Q.  B. 
174 ;  and  Farquharson  v.  Morgan, 
[1894]  I  Q.  B.  652. 

(r/)  /.c,  by  sect.  24  of  that  Act, 
stated  infra,  p.  553. 

(e)  Act  of  1900,  8.  2  (3). 

(/)  See  sub-sect  (2)  of  sect.  2  of 
the  Act  of  1900. 

{g)  Act  of  1900,  s.  2  (4).  As  to 
the  form  of  an  awai'd,  see  i-ule  10  in 


Part  I.  of  the  second  schedule  to  that 
Act,  infra,  p.  549. 

(A)  Act  of  1900,  s.  2  (5). 

(t)  This  is  in  effect  prescribed  by 
the  first  rule  in  Part  II.  of  the  second 
schedule  to  the  Act  of  1900. 

(/f)  The  statement  of  a  case  by  an 
arbitrator  is  dealt  with  by  the  ninth 
rule  in  Part  I.  of  the  second  schedule 
to  the  Act  of  1900,  infra,  p.  549. 

(/)  Act  of  1900,  8.  2(6). 

{m)  County  Court  Rules,  1903, 
Ord.  40,  rr.  2,  3. 
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False  evi- 
dence in  an 
arbitration 


Non-applic- 
ability of 
Arbitration 
Act.  1889. 


Second 
Bchednle  to 
Act  of  1900, 


Bules  apply- 
ing to  arbitra- 
tions before 
one  arbitrator. 


from  decisions  of  county  court  Judges  to  the  Court  of  Appeal 
have  been  made  by  Ord.  58,  r.  20,  of  the  Rules  of  the  Supreme 
Court  (n). 

Any  person  who  wilfully  and  corruptly  gives  false  evidence 
before  an  arbitrator  or  umpire  in  any  arbitration  under  the  Act 
of  1900  is  guilty  of  perjury  (o),  and  may  be  dealt  with,  prosecuted, 
and  punished  accordingly  (p). 

Subject  to  any  provision  contained  in  any  agreement  between 
landlord  and  tenant,  the  Arbitration  Act,  1889  (q),  does  not 
apply  to  any  arbitration  to  which  the  Act  of  1900  applies  (r). 
This  enactment,  however,  clearly  recognizes  the  right,  to  which 
allusion  has  already  been  made  («),  of  landlords  and  tenants  to 
agree  between  themselves  that  any  difference  between  them  as  to 
compensation  for  improvements  shall  be  regulated  by  the  pro- 
visions of  the  Act  of  1889,  and  shall  accordingly  come  under  the 
jurisdiction  of  the  High  Court,  instead  of  the  county  court  and 
the  Board  of  Agriculture. 

The  second  schedule  to  the  Act  of  1900  contains  the  rules 
regulating  arbitrations  under  that  Act,  and  is  divided  into  two 
parts,  Part  I.  applying  to  cases  of  arbitration  before  a  single 
arbitrator,  and  Part  II.  to  cases  of  arbitration  before  two 
arbitrators  or  an  umpire. 

The  matters  dealt  with  by  the  rules  in  Part  I.  are  as  follows:— 

(1)  A  person  agreed  upon  between  the  parties,  or,  in  default 
of  agreement,  nominated  by  the  Board  of  Agriculture  on  the 
application  (f)  in  writing  of  either  party,  is  to  be  appointed 
arbitrator. 

(2)  If  a  person  appointed  arbitrator  dies,  or  is  incapable  of 
acting,  or  for  seven  days  after  notice  from  either  party  requiring 


{ii)  Such  an  appeal  is  by  notice  of 
motion  in  accordance  with  R.  S.  0. 
Ord.  59,  r.  10. 

(o)  Per j  ury  is  punishable  un der  the 
Act  2  Geo.  2,  c.  25,  and  the  Penal 
Servitude  Act,  1857  (20  &  21  Vict, 
c.  3),  with  penal  servitude  for  a  period 
not  exceeding  seven  years. 

(  p)  Act  of  1900,  8.  2  (7). 

(7)  52  &  53  Vict.  c.  49. 

(r)  Act  of  1900,  s.  2  (8), 

(s)  See  8Hi/ra,  p.  544,  citing  Re 
Lloyd  and  Tooth.  [1899]  1  Q.  B.  559, 
and  Shrubb  v.  Lee  (1888),  59  L.  T. 
376,  where  it  was  held  that  the  refer- 
ence  was    in    fact   a    common  law 


reference,  and  that  the  award  w«s 
outside  the  Act  of  18S3  altogether, 
and  none  the  less  so  because  it  msj 
have  included  some  matters  whidi 
were  within  that  Act. 

(t)  The  Boaid  of  Agriculture  has 
published  a  short  set  of  rules,  called 
the  Agricultural  Holdings  f  England) 
Rules  of  1900  (dated  the  7Ui  Decem- 
ber, 1900),  which  prescribe  the  form 
of  an  award  in  an  arbitration  under 
the  Act  of  1900,  and  authorize  seven! 
forms  which  may  be  used  for  pro- 
ceedings in  such  arbitrations.  Ono 
of  these  forms  is  a  form  of  arolici- 
tion  to  the  Board  under  this  rule  (1)> 
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him  to  act  fails  to  act,  a  new  arbitrator  may  be  appointed  as  if 
no  arbitrator  had  been  appointed. 

(3)  Neither  party  can  revoke  the  appointment  of  the  arbitrator 
without  the  consent  of  the  other  party. 

(4)  Every  appointment,  notice,  revocation,  and  consent  under 
this  Part  I.  must  be  in  writing  (w). 

(5)  The  arbitrator  is  to  make  and  sign  his  award  within  twenty- 
eight  days  of  his  appointment,  or  within  such  longer  period  as 
the  Board  of  Agriculture  may  (whether  the  time  for  making  the 
award  has  expired  or  not)  direct. 

(6)  Where  an  arbitrator  has .  misconducted  (x)  himself,  the 
county  court  may  remove  him(y). 

(7)  The  parties  to  the  arbitration,  and  all  persons  claiming 
through  them  respectively  (z),  are  to  submit  (subject  to  any  legal 
objection)  to  be  examined  by  the  arbitrator,  on  oath  or  affirma- 
tion, in  relation  to  the  matters  in  dispute,  and  are  (subject  as 
above)  to  produce  before  the  arbitrator  all  samples,  books,  deeds, 
papers,  accounts,  writings,  and  documents  within  their  posses- 
sion or  power  which  may  be  required  or  called  for,  and  to  do  all 
other  things  which,  during  the  proceedings,  the  arbitrator  may 
require. 

(8)  The  arbitrator  has  power  to  administer  oaths,  and  to  take 
the  affirmation  of  parties  and  witnesses  appearing,  and  witnesses 
are,  if  he  thinks  fit,  to  be  examined  on  oath  or  affirmation. 

(9)  The  arbitrator  may  at  any  stage  of  the  proceedings,  and 
must,  if  so  directed  by  the  Judge  of  a  county  court  (which 
direction  may  be  given  on  the  application  of  either  party  (a)), 
state  in  the  form  of  a  special  case  for  the  opinion  of  the  court 
any  question  of  law  arising  in  the  course  of  the  arbitration. 

(10)  The  arbitrator  must,  on  the  application  of  either  party. 


(u)  And  it  is  obviously  expedient 
that  every  such  document  should  be 
signed  by  the  parties. 

(jc)  See,  too,  rule  13,  infra,  p.  550. 
What  amounts  to  misconduct  on  the 
part  of  an  arbitrator  is  discussed 
m  Russell  on  Arbitration,  8th  ed. 
pp.  353  et  seq.  For  an  instance  of 
breach  of  duty  amoimting  to  mis- 
€onduct,  see  lie  Palmer  ilk  Co»  and 
HoBken  &  Co.,  [1898]  1  Q.  B.  131, 
137. 

iy)  The  procedmre  on  an  applica- 
tion to  the  county  court  under  this 


rule  is  to  be  found  in  the  County 
Coui-t  Rules,  1903,  Ord.  40,  r.  4. 

(z)  It  is,  however,  to  be  noticed 
that,  in  an  arbitration  under  this  Act, 
an  arbitrator  has  no  power  to  compel 
the  attendance  of  outside  witnesses 
for  the  purpose  of  giving  evidence, 
or  of  producing  documents ;  a  power 
which  the  Hi^  Court  can  exercise, 
by  virtue  of  sect.  16  of  the  Arbitra- 
tion Act,  1889,  in  relation  to  an 
arbitration  regulated  by  that  Act 

(a)  See  County  Court  Rules,  1903, 
Ord.  40,  IT.  2,  3. 
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specify  the  amount  a^^arded  in  respect  of  any  particular  improve- 
ment or  improvements,  and  the  award  must  fix  a  day,  not  sooner 
than  one  month  (b)  nor  later  than  two  months  after  the  delivery 
of  the  award,  for  the  payment  of  the  money  awarded  for  com- 
pensation, costs,  or  otherwise,  and  must  be  in  the  form(c) 
prescribed  by  the  Board  of  Agriculture. 

(11)  The  arbitrator's  award  is  final,  and  binding  on  the  parties 
and  the  persons  claiming  under  them  respectively. 

(12)  The  arbitrator  may  correct,  in  an  award,  any  clerical 
mistake,  or  error,  arising  from  any  accidental  slip  or  omission. 

(18)  In  the  event  of  an  arbitrator  having  misconducted  ((f) 
himself,  or  of  an  arbitration  or  award  having  been  improperly 
procured,  the  county  court  may  set  the  award  aside  (<?). 

(14)  The  costs  of  and  incidental  to  the  arbitration  and  award 
are  in  the  discretion  of  the  arbitrator  :  he  may  direct  to  and  by 
whom  and  in  what  manner  these  costs,  or  any  part  of  them,  are 
or  is  to  be  paid  (/) ;  and  the  costs  are  taxable,  on  the  application 
of  either  party  (</),  by  the  Registrar  of  the  county  court,  whose 
taxation  is  subject  to  review  by  the  county  court  Judge  (h). 

(15)  In  awarding  costs,  the  arbitrator  is  to  take  into  considera- 
tion the  reasonableness  or  unreasonableness  of  either  party's 
claim  in  respect  of  amount  or  otherwise,  and  any  unreasonable 
demand  for,  or  refusal  to  supply,  particulars,  and  generally  all 
the  circumstances  of  the  case  ;  and  he  may  disallow  the  costs  of 
any  witness  whom  he  considers  to  have  been  called  unnecessarily, 
and  any  other  costs  which  he  considers  to  have  been  incurred 
unnecessarily. 


(6)  Note  that  *' month"  means 
calendar  month :  Interpretation  Act, 
18K9  (52  &  53  Vict.  c.  63),  s.  3. 

(c)  This  is  Form  A  in  the  first 
schedule  to  the  Agricultural  Hold- 
ings (England)  Kules  of  1900,  issued 
by  the  Board  of  Agriculture,  and 
dated  the  7th  December,  1900. 

(d)  See  rule  (6),  sjipra,  and  the 
note  there. 

(e)  The  procedure  on  an  applica- 
tion, under  this  rule,  to  set  aside  an 
award  is  prescribed  by  the  County 
Court  Rules,  1903,  Ord.  40,  r.  4. 

(/)  Under  the  Act  of  1883  a  referee 
or  umpire  could  not  order  costs  to  be 
paid  as  between  solicitor  and  client 
(Be  Griffiths  and  Morris,  [1895^  1 
Q.   B.   866);    and,   notwithstanding 


the  words  "in  what  manner,"  it 
would  be  unsafe  to  assume,  in  the 
absence  of  a  judicial  decision  on  the 
point,  that  a  similar  inability*  does 
not  attach  to  an  arbitrator  acting 
under  the  above  rules.  See,  too,  tha 
L.C.'s  order,  infra,  p.  553.  Where, 
however,  an  arbitration  takes  place 
under  the  Arbitration  Act,  1889,  the 
arbitrators  or  umpire  may,  by  virtue 
of  an  express  provision  in  the  fiist 
schedule  to  that  Act,  **  award  costs 
to  be  paid  as  between  solicitor  and 
client. 

(^)  The  procedure  on  such  appli- 
cations is  dealt  with  *by  the  Countj 
Court  Rules,  1903,  Ord.  40,  r.  5. 

{h)  See  County  Court  Rules,  1905, 
Ord.  40,  r.  6. 
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(16)  Any  forms  for  proceedings  in  arbitrations  under  the  Act 
of  1900  which  may  be  prescribed  by  the  Board  of  Agriculture 
are,  if  used,  to  be  sufficient  (i). 

The  matters  dealt  with  by  the  rules  set  forth  in  Part  II.  of  the  Rules  apply- 
second  schedule  to  the  Act  of  1900  (relating  to  arbitrations  before  tiwis^lSore^ 
two  arbitrators  or  an  umpire)  are  as  follows : —  ^^^  arbitra- 

tors  or 

(1)  If  the  parties  agree  in  writing  that  there  be  not  a  single  umpire. 
arbitrator,  each  of  them  is  to  appoint  an  arbitrator. 

(2)  If,  before  award,  one  of  two  arbitrators  dies,  or  is  incapable 
of  acting,  or  for  seven  days  after  notice  from  either  party  requiring 
him  to  act  fails  to  act,  the  party  appointing  him  is  to  appoint 
another  arbitrator. 

(3)  Notice  of  every  appointment  of  an  arbitrator  by  either 
party  is  to  be  given  to  the  other  party. 

(4)  If  for  fourteen  days  after  notice  by  one  party  to  the  other  to 
appoint  an  arbitrator,  or  another  arbitrator,  the  other  party  fails 
to  do  so,  then,  on  the  application  of  the  party  giving  notice  (k), 
the  Board  of  Agriculture  is  to  appoint  a  person  to  be  an 
arbitrator. 

(5)  Where  two  arbitrators  are  appointed,  then  (subject  to  the 
provisions  of  these  rules)  they  are,  before  entering  on  the 
reference,  to  appoint  an  umpire. 

(6)  If,  before  award,  an  umpire  dies,  or  is  incapable  of  acting, 
or  for  seven  days  after  notice  from  either  party  requiring  him  to 
act  fails  to  act,  the  arbitrators  may  appoint  another  umpire. 

(7)  If  for  seven  days  after  request  from  either  party  the  arbi- 
trators fail  to  appoint  an  umpire,  or  another  umpire,  then,  on 
the  application  of  either  party  (Z)  the  Board  of  Agriculture  is  to 
appoint  a  person  to  be  the  umpire. 

(8)  Neither  party  can  revoke  an  appointment  of  an  arbitrator 
without  the  consent  of  the  other  party. 

(9)  Every  appointment,  notice,  request,  revocation,  and 
consent  under  this  Part  II.  must  be  in  writing  (m). 

(10)  The  arbitrators  are  to  make  and  sign  their  award  in 
writing  within  twenty-eight  days  after  the  appointment  of  the 

(f )  See  the  note  to  rule  (1),  sujinty  (I)  A  form  of  application  (Form  G) 

p.  548.  is  given  in  the  Board*8  Bules  of  1900, 

(k)  A  form  of  application  (Form  F)  already  referred  to. 

is  given  in  the  schedule  to  the  Agri-  (m)  An  almost  identical  provision 

cultural  Holdings  (England)  Rules  is  made  with  respect  to  arbitrations 

of  1900,  published  by  the  Board  of  before  a  single  arbitrator  by  rule  (4)  in 

Agriculture.  Part  I.'  of  this  schedule,  «iipra,  p.  549. 
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last  appointed  of  them,  or  on  or  before  any  later  day  to  which 
the  arbitrators,  by  any  wiriting  signed  by  them,  may  enlarge 
the  time  for  making  the  award,  not  being  more  than  forty-nine 
days  from  the  appointment  of  the  last  appointed  of  them  (n). 

(11)  If  the  arbitrators  have  allowed  their  time  or  extended  time 
to  elapse  without  making  an  award,  or  have  delivered  to  either 
party,  or  to  the  umpire,  a  notice  in  writing  stating  that  they 
cannot  agree,  the  umpire  may  forthwith  enter  on  the  arbitration 
in  lieu  of  the  arbitrators. 

(12)  The  umpire  is  to  make  and  sign  his  award  within  one 
month  after  the  original  or  extended  time  appointed  for  making 
the  award  of  the  arbitrators  has  expired. 

(18)  The  time  for  making  an  award  may  be  extended  from 
time  to  time  by  the  Board  of  Agriculture  (o),  whether  the  time 
for  making  the  award  has  expired  or  not. 

(14)  The  provisions  of  Part  I.  (j>)  of  these  rules  as  to  the 

removal  of  an  arbitrator,  the  evidence,  the  statement  of  a  special 

case,  the  award,  costs,  and  forms  are  to  apply  to  an  arbitration 

in  accordance  with  Part  II.,  as  if  the  expression  "  arbitrator," 

whenever  used  in  these  provisions,  included  two  arbitrators,  or 

an  umpire,  as  the  case  may  require. 

Award  in  There  may  be  cases  in  which,  under  one  or  more  of  the 

snSitated      provisions  for  this  purpose  contained  in  the  third,  fourth,  and 

compensation,  fifth  sections  (q)  of  the  Act  of  1888,  landlord  and  tenant  have 

come  to  an  agreement  for  substituted  compensation,  and  the 
agreement  is  one  which  does  not  fix  the  amount  of  that  compen- 
sation, but  leaves  it  to  be  ascertained  wheii  the  tenant  quits.  In 
any  such  case,  if  the  tenant  also  makes  a  claim  for  statatorj 
compensation  and  an  arbitration  ensues,  the  arbitrator,  arbi- 
trators, or  umpire  dealing  with  the  claim  must  ascertain,  by 
means  of  the  ordinary  statutory  procedure,  and  award  the  amount 
of  the  compensation  payable  in  respect  of  the  improvements 
which  are  the  subject  of  the  agreement,  if  and  in  so  far  as  that 
amount  can,  consistently  with  the  terms  of  the  agreement,  be 
so  ascertained  (r). 

(n)  Compare  rule   o    of    Part   I.  schedule  to  the  Board's  Rules  of  1900. 

{sHpray  p.  549),  which  does  not  allow  already  referred  to. 

a  single  arbita'ator  to  enlarge    the  {p)  See  supra,  pp.  548  et  seq. 

time  of  his  own  motion.  (q)  As  to  uiese  sections,  see  iupra, 

(o)  A  form  (Form  H)  of  applica-  pp.  540,  541. 

tion  to  the  Board  for  extension  of  (r)  The  statement  in  the  text  is 

time  of  making  award  is  given  in  the  intended  to  express  what  are  conoei?ed 
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Where  any  money  agreed  or  awarded  to  be  paid  for  compensa-  Recovery  of 
tion,  costs,  or  otherwise,  is  not  paid  within  fourteen  days  after  the  ^^awai^^ 
time  when  it  is  agreed  or  awarded  to  be  paid,  it  is  recoverable,  ^  paid, 
upon  order  made  by  the  Judge  of  the  county  court,  as  money 
ordered  by  a  county  court  under  its  ordinary  jurisdiction  to  be 
paid  is  recoverable  (s).     A  special  form  of  procedure  on  applica- 
tions to  a  county  court  Judge  for  the  recovery  of  money  awarded 
to  be  paid  for  compensation,  costs,  or  otherwise  is  prescribed  by 
the  County  Court  Bules,  1903  (t).     But  proceedings  for  recover- 
ing money  agreed  to  be  paid  for  compensation,  &c.,  are  by  action 
in  the  county  court  commenced  by  plaint  and  summons  in  the 
ordinary  way ;  and  particulars  of  demand  must  be  filed  in  any 
such  action,  stating  concisely  the  nature  of  the  claim,  and  the 
relief  or  order  which  the  plaintiff  claims  (ii). 

Cases  may  occur  in  which  it  is  requisite  for  the  purposes,  or  Appointment 
some  of  the  purposes,  of  the  Acts  that  a  guardian  of  a  landlord  nelt^friend.^'^ 
or  a  tenant  who  is  an  infant  or  a  person  of  unsound  mind,  or 
that  a  next  friend  of  a  married  woman,  should  be  appointed.  In 
such  cases  the  county  court  (x)  may  make  the  appointment,  and 
may,  if  and  as  occasion  requires,  change  the  guardian  or  next 
friend  (^). 

The  costs  of  county  court  proceedings  under  the  Acts  are  in  Coets  of 
the  discretion  of  the  county  court ;   and  the  Lord  Chancellor  ^IJ^eedlSgs 
has  power  to  prescribe  from  time  to  time  a  scale  of  costs  for  under  the 
those  proceedings,  and  of  costs  to  be  taxed  by  the  Eegistrar  of 
the  Court  (2r). 

The  following  scales  of  costs  have,  by  virtue  of  the  last- 
mentioned  power,  been  prescribed  by  the  Lord  Chancellor,  by  an 
order  dated  the  27th  November,  1900 : — 

"1.  Costs  of  proceedings  in  the  county  courts  under  the  said 
Acts  [the  Agricultural  Holdings  (England)  Acts,  1883  to  1900] 
shall  be  taxed  according  to  such  one  of  the  scales  of  costs 

to  be  the  meaning  and  effect  of  the  court  judgments  and  orders,  see  the 

unrepealed  portion  of  sect  17  of  the  same  Bules,  Ord.  26. 

Act  of  1883,  read  in  the  bght  of  the  (x)  The  procedure  on  applications 

Act    of    1900,   vhich   (by  sect.    12)  under  the  Acts  to  a  county  court 

repealed    a    poilion    of    that     ITth  for  the  appointment  or  change  of  a 

section.  guardian  is  prescribed  by  the  Coimty 

{a)  Act  of  1883,  s.  24.  Court  Rules,  1903,  Ord.  15,  r.  1. 

(0  County    Court    Eules,     1903,  (y)  Act  of  1883,  ss.  25,  26.     The 

Oro.  40,  r.  7.  last-mentioned  section  also  enlarges 

(it)  County    Court    Bules,    1903,  in  some  respects  the  powers  of  women 

Ord.   40,  r.  8.     As  to  the  ordinary  mamed  before  the  1st  Januarj*,  1883. 

processes  for  enforcement  of  county  (z)  Act  of  1883,  s.  27. 
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applicable  to  actions  in  the  county  court  as  the  Judge  shall 
direct,  and  in  default  of  such  direction  they  shall  be  taxed  under 
column  B  (a)  of  such  scales. 

''  2.  Costs  of  and  incidental  to  an  arbitration  and  award 
awarded  by  an  arbitrator  shall  be  taxed  according  to  such  one 
of  the  scales  of  costs  applicable  to  actions  in  the  county  court  as 
the  arbitrator  shall  direct,  and  in  default  of  such  direction  they 
shall  be  taxed  under  column  B  (a)  of  such  scales." 

Where  a  landlord  (b)  pays  to  his  tenant  the  amount  due  to  him 
in  respect  of  statutory  (c)  or  substituted  (d)  compensation  (including 
any  compensation  claimed  by  the  tenant  under  custom,  agree- 
ment, or  otherwise  not  under  the  Acts,  as  well  as  compensation 
claimed  under  the  Acts),  or  expends  the  amount  necessary  to 
execute  a  drainage  improvement  after  notice  by  the  tenant  under 
sect.  4  of  the  Act  of  1883  (e),  he  is  entitled,  on  making  such  pay- 
ment or  expenditure,  to  obtain  from  the  Board  of  Agriculture  a 
charge  on  the  holding,  or  any  part  of  it,  to  the  amount  of  the 
sum  so  paid  or  expended ;  and  the  Board  will,  on  proof  of  the 
payment  or  expenditure,  and  on  being  satisfied  of  the  observance 
in  good  faith  by  the  parties  of  the  conditions  imposed  by  the 
Acts,  make  an  order  charging  the  holding,  or  any  part  of  it,  in 
favour  of  the  landlord,  his  executors,  administrators,  and  assigns, 
with  repayment  of  the  amount  paid  or  expended  by  such  instal- 
ments, with  such  interest,  and  with  such  directions  for  giving 
effect  to  the  charge,  as  the  Board  thinks  fit.  But  where  the 
landlord  obtaining  the  charge  is  not  absolute  owner  of  the 
holding  for  his  own  benefit — where,  for  instance,  he  is  a  tenant 
for  life,  or  the  incumbent  of  a  benefice — no  instalment  or  interest 
will  be  made  payable  after  the  time  when  the  improvements  in 
respect  of  which  compensation  is  paid  will,  in  the  opinion  of  the 
Board,  after  hearing  such  evidence  (if  any)  as  it  thinks  expedient, 
have  become  exhausted.  Obtaining  a  statutory  charge  under 
the  Acts  will  not  operate  to  deterrnine,  or  work  a  forfeiture  of, 
the  estate  or  interest  of  a  landlord  who  holds  under  a  settlement 


(a)  This  is  the  "higher  scale" 
column,  applicable  where  the  subject- 
matter,  or  tbe  sum  recovered,  exceeds 
20/.,  and  does  not  exceed  50/.  See 
the  County  Court  Rules,  1903, 
Appendix,  Part  IV.  (2). 

(/>)  In  Goiigh  V.  Gough,  [1891]  2 
Q.  B.  665,  it  was  held  by  the  Court 
of  Appeal  that  the  executors  of  a 


landlord  tenant  for  life,  who  after  his 
death  had  paid  compensation  claimed 
in  his  lifetime,  wei-e  entitled  to  a 
statutory  charge  under  the  provision 
stated  in  the  text. 

(c)  See  suprUf  p.  537. 

(d)  See  supra f  pp.  540,  541. 
(f)  See  supra  f  p.  540. 
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or  other  instrument  which  in  terms  makes  his  estate  or  interest 
determinable,  or  liable  to  forfeiture,  upon  his  creating  or  suffer- 
ing any  charge  upon  it.  And  capital  money  arising  under  the 
Settled  Land  Act,  1882  (/),  may  be  applied — (i)  in  payment  of 
any  moneys  or  costs  properly  expended  or  incurred  by  a  landlord 
in  or  about  the  execution  of  any  improvement  specified  in  the 
first  or  second  parts  of  the  first  schedule  (<7)  to  the  Act  of  1900, 
or  (ii)  in  discharge  of  any  statutory  charge  created  on  a  holding 
in  respect  of  any  such  improvement  {h). 

Where  there  is  a  proper  case  for  making  a  statutory  charge  for  Arbitrator, 
compensation,  the  arbitrator  or  other  person  making  the  award  amount^^^^^^ 
of  compensation  is  bound,  at  the  request  and  cost  of  the  party  chargeable, 
entitled  to  obtain  the  .charge,  to  certify  the  amount  to  be  charged, 
and   the  term  for  which   the  charge  may  properly  be  made, 
having  regard  to  the  time  at  which  each  improvement  in  respect 
of  which  compensation  is  awarded  is  to  be  deemed  exhausted  (i)  ; 
and  every  such  charge  is  a  land  charge  within  the  meaning  of  A  charge 
the  Land  Charges  Registration  and  Searches  Act,  1888  (A:),  and  ^^ig^^a^iand 
may  be  registered  accordingly  (Z).  charge. 

Where  a  sum  is  charged  upon  a  holding,  or  part  of  a  holding,  Interests 
by  an  order  of  the  Board  of  Agriculture,  the  sum  charged  is  ^  charge.  ^ 
a  charge  on  the  holding,  or  the  part  charged,  "  for  the  landlord's 
interest  therein,  and  for  all  interests  therein  subsequent  to  that 
of  the  landlord  **  (vi).  This  enactment  means,  it  is  conceived, 
that  only  the  interests  of  the  landlord  and  his  successors  in  title 
are  to  be  affected  by  the  charge ;  so  that  incumbrances  existing 
at  the  date  of  the  charge  will  remain  unaffected  by  it. 

Where  the  landlord  is  himself  a  tenant  of  the  holding — as  in  Where 
the  common  case   where  the  holder  of  a  long  lease  sublets —  hl^g^eifl*^ 
a  statutory  charge  will  not  extend  beyond  the  interest  of   the  tenant. 

(/)  As  to  the  sources  from  which  particulars  by  the    Lands  Charges 

capital    monej^   may    so    arise,    see  Act,  1900  (63  &  64  Vict.  c.  26),  estab- 

sects.  11,  18,  22  (7),  31  (ii),  32—34,  lished  a  register  of  land  charges,  to 

35  (2),  and  37  of  the  Settled  Land  be  kept  at  the  Office  of  Land  Registry, 

Act, ^  1882 ;  and,  as  to  the  application  and  enacted  that  a  land  charge  created 

of  such  moneys  in  payment  for  im-  after  the  1st  January,  1889,  should 

provements,  see  sects.  21  (iii),  22  (2),  be  void  as  against  a  purchaser  for 

and  26  of  the  same  Act.  value  of  the  land  char^sd  therewith, 

(g)  That  schedule  is  printed  supra,  or  of  any  interest  in  such  land,  unless 

P-  538.  and  until  such  land  charge  should 

(A)  Act  of  1883,  s.  29,  as  amended  be  registered  in  the  register  of  land 

bj'  Act  of  1900,  ss.  3  and  12.  charges. 

(i)  Act  of  1900,  s.  3  (2).  (/)  Act  of  1900,  s.  3  (4). 

(A)  This  Act  (51  &  52  Vict.  c.  51),  (m)  Act  of   1883,   s.  30;    Act  of 

which  has  been  amended  in  some  1900,  s.  3  (1)  (3). 
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landlord,  his  executors,  administrators,  and  assigns,  in  the 
property  (n) :  in  other  words,  the  charge  will  not  affect  the 
interest  of  the  reversioner  on  the  landlord's  term. 

Where  the  landlord  is  a  person  entitled  to  receive  the  rents 
and  profits  of  a  holding  as  trustee,  or  in  any  character  otherwise 
than  for  his  own  benefit,  the  amount  due  from  him  in  respect  of 
statutory  or  substituted  compensation,  (including  any  compensa- 
tion claimed  by  the  tenant  under  custom  (o),  agreement,  or 
otherwise  not  under  the  Acts,  as  well  as  compensation  claimed 
under  the  Acts  (jp) ),  is  to  be  charged  and  recovered  as  follows, 
"  and  not  otherwise  ;  "  (that  is  to  say) : — (1)  The  amount  so  due  is 
not  recoverable  against  the  landlord  personally,  nor  is  he  under 
any  liability  to  pay  it,  but  it  is  a  charge  on  and  recoverable 
against  the  holding  only.  (2)  The  landlord  is  entitled  to  obtain 
from  the  Board  of  Agriculture,  either  before  or  after  he  has  paid 
to  the  tenant  the  amount  due  to  him,  a  charge  on  the  holding 
to  the  amount  of  the  sum  required  to  be  paid,  or  which  has  been 
paid,  (as  the  case  may  be)  to  the  tenant.  (8)  If  the  landlord 
neglects  or  fails  to  pay  to  the  tenant  the  amount  due  to  him 
within  one  month  after  he  has  quitted  his  holding,  then,  after 
the  expiiation  of  that  month,  the  tenant  is  entitled  to  obtain 
from  the  Board  of  Agriculture  in  favour  of  himself,  his  executors, 
administrators,  and  assigns,  a  charge  on  the  holding  to  the 
amount  of  the  sum  due  to  him,  and  of  all  costs  properly  incurred 
by  him  in  obtaining  the  charge,  or  in  raising  the  amount  doe 
under  it.  (4)  The  Board  of  Agriculture  will,  on  proof  of  the 
tenant's  title  to  have  a  charge  made  in  his  favour,  make  an  order 
charging  the  holding  with  payment  of  the  amount  of  the  charge, 
including  costs,  in  like  manner  and  form  as  in  the  case  of  a 
charge  which  a  landlord  is  entitled  to  obtain  {q). 

Any  company  incorporated  by  Parliament,  and  having  power 
to  advance  money  for  the  improvement  of  land,  may  take  an 
assignment  of  any  statutory  charge  made  by  the  Board  of 
Agriculture,  upon  such  terms  as  may  be  agreed  upon  between 
the  company  and  the  person  entitled  to  the  charge ;  and  the 
company  may,  in  its  turn,  assign  any  charge  so  acquired  by  it  to 
any  person  or  persons  whomsoever  (r). 


{it)  Act  of   1883,   8.  30;   and  see 
Act  of  1900,  8.  3(3). 

(o)  As  to  custom,  see  supra ,  p.  534. 
(•p)  Act  of  1900,  s.  3  (3). 


{q)  Act  of  1883,  8.  31,  as  ameDded 
by  Act  of  1900,  s.  3  (1)  (3). 

(r)  Act  of  1883,  8.  32,  as  amended 
by  Act  of  1900,  s.  3  (1). 
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The  Acts   apply,  subject   to   sundry  provisions  of  a  special  Crown  and 
character,  to  Crown  lands,  and  to  lands  belonging  to  the  Duchies     ^^  ^    °  *' 
of  Lancaster  and  Cornwall  (s). 

With  respect  to  ecclesiastical  and  charity  lands,  the  exercise  Ecclesiastical 
of  the  powers  conferred  by  the  Acts  on  a  landlord  is  subject  to  the  f^^^j^  *^"  ^ 
previous  approval  in  writing  of  certain  authorities  specified  in 
the  Act  of  1888(0. 

Subject  to  the  special  provisions  of  the  Act  of  1883  in  relation  Power  of 
to  Crown,  Duchy,  ecclesiastical,  and  charity  lands,  a  landlord  (?*),  i^  a  limited  ^ 
whatever  his  estate  or  interest  in  his  holding  may  be,  may  give  owner  as  to 
any  consent,  make  any  agreement,  or  do  or  have  done  to  him 
any  act  in  relation  to  improvements  in  respect  of  which  com- 
pensation is  payable  under  the  Acts,  which  he  might  give,  make, 
or  do  or  have  done  to  him,  if  he  were,  in  the  case  of  an  estate  of 
inheritance,  owner  thereof  in  fee,  or,  in  the  case  of  a  leasehold, 
possessed  of  the  whole  estate  in  the  leasehold  (x). 

Where  by  any  Act  of  Parliament  (?/),  deed,  or  other  instrument.  Cases  where 
a  lease  of  a  holding  is  authorized  to  be  made,  provided  that  the  ^^^^  )^^ 
best  rent,  or  reservation  in  the  nature  of  rent,  is  reserved  by  reserved. 
the  lease,  then  if,  under  any  such  authority,  a  holding  is  leased 
to  the  tenant  {z)  of  it,  it  is  not  necessary,  in  estimating  such  rent  or 
reservation,  to  take  into  account  against  the  tenant  the  increase 
(if  any)  in  the  value  of  the  holding  arising  from  any  improvements 
made  or  paid  for  by  him  on  the  holding  (a) . 

Except  to  the  extent  expressed  in  the  Acts,  their  provisions  do  Saving  of 
not  take  away,  abridge,  or  prejudicially  aflfect  any  power,  right,  rights. 
or  remedy  of  a  landlord,  tenant,  or  other  person  vested  in  or 
exercisable  by  him  by  virtue  of  any  other  Act  or  law,  or  under 
any  custom  of  the  country  (h)  or  otherwise,  in  respect  of  a  con- 
tract of  tenancy  or  other  contract,  or  of  any  improvements,  waste, 
emblements  (c),  tillages  {b),  away -going  crops  (h),  fixtures  (rf),  tax, 
rate,  tithe  rentcharge,  rent,  or  other  things  (e).  In  other  words, 
the  common  law  rights   of  landlords  and  tenants  have   been 


(«)  Act  of  1883,  88.  35—37. 

(t)  Act  of  1883,  88.  38—40. 

(«)  I.e.,  any  person  for  the  time 
being  entitled  to  receive  the  rents 
and  profits  of  any  holding  (Act  of 
1883,  s.  61). 

(x)  Act  of  1883,  8.  42. 

(y)  E.g.,  the  Settled  Land  Act, 
1882,  8.  7  (2),  supruy  p.  43;  and 
cf,  the  Housing  of  the  Working 
Classes    Act,    1890  (53  &   54   Vict, 


c.  70),  a.  74. 

(z)  Note  that,  by  sect.  61  of  the 
Act  of  1883,  the  word  *' tenant" 
includes  the  executors,  &c.,  of  a 
tenant,  or  any  person  deriving  title 
from  a  tenant  (see  supra,  p.  537). 

[a)  Act  of  1883,  s.  43. 

(6)  See  supra,  pp.  533,  534. 

(c)  See  supra,  p.  531. 

(d)  See  supra,  p.  517. 
{(')  Act  of  1883,  s.  60. 
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preserved  and  subsist,  in  so  far  as  they  have  not  been  interfered 
with  by  the  express  provisions  of  the  Acts  (/). 

It  may  here  be  noticed  that,  under  sect.  10  of  the  Local 
Government  Act,  1894  {g),  a  parish  council  has  power  to  hire 
land  for  allotments,  and  such  hiring  may,  under  the  authority 
of  the  county  council,  be  effected  compulsorily  (h)  ;  and  the  same 
section  provides  that,  on  the  determination  of  any  tenancy  created 
by  compulsory  hiring,  a  single  arbitrator  shall  have  power  to 
determine  as  to  the  amount  due  by  the  landlord  for  compensation 
for  improvements,  or  by  the  parish  council  for  depreciation ;  and 
such  compensation  is  to  be  assessed  in  accordance  with  the 
provisions  of  the  Agricultural  Holdings  Acts  (t).  The  arbitrator 
is  to  be  appointed  in  accordance  with  the  provisions  of  sect.  3  (k) 
of  the  Allotments  Act,  1887  (0 — that  is,  by  the  parties  if  they 
agree ;  or,  if  they  do  not  agree,  by  the  Local  Government  Board. 


Compensation 
to  tenants  of 
allotments. 

50  &  51  Vict. 
c.  26. 


The    Allotments    and    Cottage    Gardens    Compensation  for 

Crops  Act,  1887. 

This  Act  of  1887  applies,  and  is  confined,  to  two  classes  of 
small  holdings,  namely,  allotments  and  cottage  gardens.  In  the 
Atjt,  an  "  allotment ''  means  any  parcel  of  land  of  not  more  than 
two  acres  in  extent  held  under  a  landlord,  and  cultivated  as  a 
garden  or  as  a  farm,  or  partly  as  a  garden  and  partly  as  a  farm ; 
a  ^'cottage  garden"  means  an  allotment  attached  to  a  cottage; 
and  a  *'  holding"  means  an  allotment  or  a  cottage  garden  (m). 

Upon  the  determination  of  the  tenancy  of  such  a  holding  (n). 
the  tenant  (o)  is  entitled,  notwithstanding  any  agreement  to  the 


(/)  See  per  Cozens- Hardy,  J.,  in 
Meara  v.  Culiender,  [1901]  2  Ch.  at 
p.  398. 

iff)  56  &  57  Vict,  c  73. 

(■//)  Act  of  1894,  8.  10  (1). 

(i)  Act  of  1894,  8.  10  (7).  This 
sub-section  refers  in  terms  to  the 
Act  of  1883  only,  but  it  is  conceived 
that  it  must  be  construed  as  referring 
to  that  Act  as  amended  by  the  Act 
of  1900  (see  Act  of  1900,  s.  1  (1)  (2), 
and  8.  9  (2)). 

(A*)  See  sub-sect.  (4)  of  that  sect,  3. 

(/)  50  &  51  Vict.  c.  48. 

(m)  Act  of  1887,  s.  4. 

(n)  In  the  Act  of  1887,  "  contract 
of  tenancy"  means  the  letting  of 
land  for  any  term;  and  '* deter- 
mination  of   tenancy "    means    the 


cesser  of  a  contract  of  tenancy  by 
effluxion  of  time  or  from  any  other 
cause  (sect.  4).  Compare  the  defini- 
tions in  the  Agric.  Hold.  Act  of 
1883,  supra^  p.  537.  As  to  the 
assessment  by  an  arbitrator  of 
compensation  to  the  tenant  of  an 
allotment  under  the  Allotments  Act, 
1887  (50  &  51  Vict.  c.  48),  who« 
tenancy  is  determined  under  sect  8 
of  the  Act,  see  that  section. 

(o)  In  the  Act  of  1887,  "tenant" 
means  the  holder  of  a  holding  under 
a  landlord  for  any  term,  and  includes 
the  legal  personal  representative  of 
a  deceased  tenant;  and  " landlord " 
means  the  person  for  the  time  being 
entitled  to  receive  the  rent  of  any 
holding.      And  further,  as  in  the 
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contrary,  to  obtain  from  the  landlord  compensation  in  money — 
(1)  for  crops,  including  fruit,  growing  upon  the  holding  in  the 
ordinary  course  of  cultivation,  and  for  fruit  trees  and  fruit  bushes 
growing  thereon,  which  have  been  planted  by  the  tenant  with  the 
previous  consent  in  writing  of  the  landlord;  (2)  for  labour 
expended  upon  and  manure  applied  to  the  holding,  since  the  taking 
of  the  last  crop  therefrom,  in  anticipation  of  a  future  crop ;  and 
(3)  for  drains,  and  for  any  outbuildings,  pig-sties,  fowl-houses,  or 
other  structural  improvements  made  by  the  tenant  upon  his 
holding  with  the  written  consent  of  the  landlord  {p). 

This  Act,  however,  was  intended  only  to  provide  compensation  Intention  of 
for  small  cottagers  {^),  who  cultivate  gardens  attached  to  their  igg;.^*^ 
cottages,  or  plots  of  land  not  so  attached,  for  food  or  pleasure. 
Accordingly  a  piece  of  land  less  than  an  acre  in  extent,  occupied 
by  a  seed  merchant,  and  used  by  him  for  the  cultivation  of  seeds 
and  other  purposes  of  a  seedsman's  business,  has  been  held  not  to 
be  a  holding  within  the  Act  (r). 

In  the  ascertainment  of  the  amount  of  compensation  payable  Deductions 
to  the  tenant  under  this  Act,  any  sum  due  to  the  landlord  in  l^^^on' 
respect  of  rent,  or  of  any  breach  of  the  contract  of  tenancy,  or 
of  wilful  or  negligent  damage  committed  or  permitted  by  th^ 
tenant,  is  to  be  taken  into  account  in  reduction  of  the  amount  of 
compensation  (s). 

The  landlord  and  the  tenant  may  agree  upon  the  amount  and  Agreement  or 
time  of  payment  of  the  compensation  to  be  paid ;  but,  if  in  any  ^^  ^  ^  ^^^ 
case  they  do  not  so  agree,  the  difference  is  to  be  settled  by  an 
arbitrator  (t). 

Detailed  provisions  are  made  by  the  Act  as  to  the  appointment  Arbitration 
of  the  arbitrator  either  by  the  parties  jointly,  or,  in  default  of  P^^^^®*^^®* 
such  appointment,  by  local  justices  of  the  peace  (;/) ;  as  to  the 
duties  and  powers  of  the  arbitrator  (x) ;  as  to  the  costs,  '*  if  any," 

case  of  the  Agric.  Hold.  Acts  {supra,  other  btdbs,  grown  for  sale  by  the 

p.  545),  the  designations  of  landlord  tenant,  were  not  **  crops  .  .  .  grow- 

and  tenant  continue,  for  the   pur-  ing  upon  the  holding  in  the  ordinary 

poses  of  this  Act  of  1887,  to  apply  to  course   of    cultivation  "   within  the 

the  parties  to  a  contract  of  tenancy  meaning  of  sect.  5  of  the  Act ;  but 

until  the  conclusion  of  any  proceed-  in  the  Q.  B.  Div.  no  decision  was 

ings  taken  under  this  Act  on   the  given  upon  that  question, 

determination  of  a  tenancy  (sect.  4).  («)  Sect.  6.     Compare  sect.  2  (3)  of 

(p)  Sect.  5.  the  Agric.  Hold.  Act,  1900,  siq/ra, 

(g)  The  Act  does  not  extend  to  p.  546. 

the  raetix)polis  (sect.  2).  (t)  Sect.  7. 

(r)  C(Xfp*T    V.    Pearse    (1896),    44  (a)  Sects.  8  and  9. 

W.  K.  494.     In  this  case  the  magis-  (oc)  Sects.  10—12. 
trates  had  decided  that  narcissus  and 
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of  the  arbitration,  including  the  remuneration,  **  if  any,"  of  the 
arbitrator  (y) ;  and  as  to  the  award,  which  is  required  (i)  to  be 
in  writing  signed  by  the  arbitrator  (z) ,  (ii)  to  be  ready  for  delivery 
within  a  period  of  fourteen  (extensible  by  agreement  to  twenty- 
eight  days  after  his  appointment  (^),  and  (iii)  to  fix  a  day,  not 
more  than  fourteen  days  after  the  delivery  of  the  award,  for 
the  payment  of  the  money  awarded  for  compensation,  costs,  or 
otherwise  (a). 

The  award  is  final  and  conclusive  in  every  case ;  and  neither 
the  submission  to  arbitration  nor  the  award  may  be  made  a  role 
of  any  court,  or  be  removed  by  any  process  into  any  court  (b). 

Where  any  money  agreed  or  awarded  to  be  paid  for  compensa- 
tion, costs,  or  otherwise,  is  not  paid  within  fourteen  days  after  the 
time  when  it  is  agreed  or  awarded  to  be  paid,  it  is  recoverable, 
upon  order  made  by  the  Judge  of  the  county  court  within  the  district 
of  which  the  holding  is  situate,  as  money  ordered  to  be  paid  by  a 
county  court  under  its  ordinary  jurisdiction  is  recoverable  (c). 

No  claim  for  compensation  may  be  made  under  the  Agricultural 
Holdings  Act  of  1883,  for  any  matter  or  thing  in  respect  of  which 
a  claim  is  made  under  this  Act  of  1887 ;  and,  in  any  case  (d)  in 
which  the  provisions  of  the  Acts  of  1883  and  1887  conflict,  the 
provisions  of  the  last-mentioned  Act  are  to  prevail  {e). 


53  k  54  Vict, 
c.  57. 


The  Tenants*  Compensation  Act,  1890. 

This  Act  of  1890  was  passed  for  the  purpose  of  remedying  a 
mischief  which  the  compensation  legislation  of  1883  and  1887 (/) 
had  left  untouched,  that  is  to  say,  the  possibility  that,  taking 
advantage  of  a  rule  of  the  common  law  (g),  a  mortgage  might 


iy)  Sect.  14. 

(z)  Sect.  13. 

(a)  Sect.  15. 

(6)  Sect.  1 6.  Compare  rules  1 1 — 1 3 
in  the  first  part  of  the  second 
schedule  to  the  Agric.  Hold.  Act, 
1900»  hupra,  p.  550. 

(t)  Sect.  17.  This  section  is,  in 
substance,  copied  from  sect.  24  of  the 
Agric.  Hold.  Act,  1883,  y.i'.,  supra^ 
p.  553.  As  to  the  procedure  for 
recovering  moneys  (i)  awarded  or 
(ii)  agreed  to  be  paid  for  compensa- 
tion, &c.,  under  this  Act,  see  the 
County  Court  Rules,  1903,  Ord.  40, 
rr.  7,  8. 

[d)  Scy  arising  under,  or  falling 


within  the  scope  of,  this  Act  of  1S87. 

(e)  Sect.  18.  Inasmuch  as  the 
Agric.  Hold.  Act,  1900,  is  (sect.  9(1)) 
to  be  construed  as  one  with  that  of 
1883,  and  in  view,  too,  of  sect,  1  (1) 
(2)  of  the  Act  of  1900,  it  is  conceived 
that  the  references  in  this  1 8th  sectioD 
of  the  Act  of  1887  to  the  Act  of  1883 
are  to  be  construed  as  references  to 
that  Act  as  amended  bv  the  Act  of 
1900. 

(/)  Le.y  the  Agric.  Hold.  Act, 
1883,  and  the  Allotments  and  Cottage 
Gardens  Compensation  for  (?rops  Act 
1887 

{g)  See  Keech  v.  Uall  (1778),  1 
Doug.  21,  cited  supra,  p.  68,  q.v. 
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in  Bome  cases  (A),  eject  the  tenant  under  a  lease  granted  subse- 
quently to  the  mortgage  by  the  mortgagor,  and  appropriate  the 
crops,  &c.,  on  the  mortgaged  land,  without  paying  any  compen 
sation  to  the  tenant,  such  a  lease  not  being,  at  common  law, 
binding  upon  the  mortgagee. 

The  Act   is  to  be  construed   as  one  with  the  Agricultural 
Holdings  Act,  1888,  and  the  Allotments  and  Cottage  Garden 
Compensation  for  Crops  Act,  1887,  which  two  Acts  are  in  this 
Act  (and  in  the  present  statements  of  its  provisions)  referred  to 
as   ''  the  principal  Acts "  (i) ;  and  it  makes  the  following  pro-   Compensa- 
visions  for  cases  where  a  person  occupies  land  under  a  contract   J^dercon^*^^ 
of  tenancy,  which,  having  been  made  (whether  before  or  after  tract  of 
the  passing  of  the  Act)  with  the  mortgagor  of  the  land,  is  not  wSh^^rt- 
binding  on  the  mortgagee,  s^e^^- 

In  such  cases — (i)  The  occupier  of  the  land  is,  in  the  event  of 
the  mortgagee  taking  possession,  entitled,  as  against  him,  to  any 
compensation  which  is,  or  but  for  the  mortgagee  taking  possession 
would  be,  due  to  the  occupier  from  the  mortgagor  as  respects 
crops,  improvements,  tillages  (ft),  or  other  matters  connected  with 
the  land,  whether  under  the  principal  Acts,  or  the  custom  of  the 
country  (Z),  or  agreements  sanctioned  (m)  by  the  principal  Acts: 
provided  that  any  sum  ascertained  to  be  due  to  the  occupier  for 
such  compensation,  or  for  any  costs  connected  therewith,  may  be 
set  off  against  any  rent  or  other  sum  due  frotn  him  in  respect  of 
the  land,  and  recovered  as  compensation  under  the  principal  Acts, 
but,  unless  so  set  off,  may,  as  against  the  mortgagee,  be  charged 
and  recovered  in  accordance  only  with  sect.  31  (n)  of  the  Act  of 
1888,  as  if  the  mortgagee  were  the  landlord  within  the  meaning 
of  that  section  (o) .  (ii)  Where  the  contract  of  tenancy  is  for  a 
tenancy  from  year  to  year,  or  for  a  term  of  years  not  exceeding 
twenty-one,  at  a  rack-rent,  then,  before  the  mortgagee  deprives  the 
occupier  of  possession  of  the  land  otherwise  than  in  accordance 
with  the  occupier's  contract  of  tenancy  with  the  mortgagor,  he 
(the  mortgagee)  must  give  to  the  occupier  six  months'  notice  in 

{h)  The  common  law  rule  has  been  (w)  See  aupruy  pp.  540 — 542. 

very  materially  modified  by  sect.  18  (n)  Accordingly     the     mortgagee 

of  the  Conveyancing  Act  of  1881  ;  will  not,  in  a  case  of  that  kind,  be 

but  that  section  does  not  apply  to  all  personally  liable  to  pay  the  amount 

mortgages.     See  supra,  pp.  66,  225.  of  the  compensation.    As  to  sect.  31 

(i)  Act  of  1890,  s.  1.  of  the  Act  of  1883,  see  supra j  p.  556. 

(^•)  See  supra,  p.  533.  (o)  Act  of  1890,  s.  2. 

(/)  See  supra,  p  534. 
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writing  of  his  intention  so  to  deprive  him  ;  and,  if  he  so  deprives 
him,  compensation  will  be  due  to  the  occupier  for  his  crops,  and 
for  any  expenditure  upon  the  land  which  he  has  made  in  the 
expectation  of  holding  the  land  for  the  full  term  of  his  contract  of 
tenancy,  in  so  far  as  any  improvement  resulting  therefrom  is  not 
exhausted  at  the  time  of  his  being  so  deprived ;  and  such  com- 
pensation is  to  be  determined  in  like  manner  as  compensation 
under  the  principal  Acts,  and  is  to  be  set  off,  charged,  and 
recovered  in  the  manner  (p)  already  stated  (q). 

Where,  in  pursuance  of  the  above-stated  provision  of  this  Act 
of  1890,  compensation  for  any  improvement  comprised  in  Part  I. 
or  in  Part  II.  of  the  first  schedule  to  the  Act  of  1888  (/•)  is  charged 
by  an  order  under  sect.  81  of  that  Act  (a),  the  charge  is  a  land 
charge  within  the  meaning  of  the  Land  Charges  Registration  and 
Searches  Act,  1888  (t),  and  it  must  be  registered  accordingly  («), 
or  will,  in  default  of  registration,  be  void  as  against  a  purchaser 
for  value  of  the  land. 


Market 
gardens. 

58  &  69  Vict. 
C27, 


The  Market  Gardeners'  Compensation  Act,  1895. 

The  Market  Gardeners'  Compensation  Act,  1895  (r),  is  (sect.l) 
to  be  read  and  construed  as  part  of  the  Agi*icultural  Holdings 
(England)  Act,  1888  (which  is  in  the  Act  of  1895  called  "the 
principal  Act"),  as  amended  by  the  Tenants'  Compensation  Act, 
1890.  The  special  provisions  of  this  Act  of  1895  with  respect  to 
the  removal  of  fixtures  {x),  the  purchase  of  improvements  by  an 
incoming  from  an  outgoing  tenant  (y)  and  the  removal  of  fruit 
trees  and  bushes  (z),  have  been  already  noticed.  These  pro- 
visions apply  to  any  holding  with  respect  to  which  it  is  agreed  in 
writing  (a)  after  the  commencement  of  the  Act,  i.e.,  after  the 
1st  January,  1896,  that  the  holding  shall  be  let  or  treated  as 
a  market  garden  (i).     With  respect  to  tenancies  current  on  the 


(;>)  Sc.y  in  accordance  only  with 
sect.  31  of  the  Act  of  1883. 

(q)  Act  of  1890,  8.  2. 

(?)  This  schedule  is  printed  eitpray 
p.  538. 

(fl)  As  to  this  sect.  31,  see  siqyray 
p.  556. 

{t)  There  is  a  similar  provision  in 
sett.  3  (4)  of  the  Agric.  Hold.  Act, 
1900,  <7.r.,  suproy  p.  555. 

(u)  Act  of  1890,  s.  3.  Note  that 
this  Act  does  not  apply  (sect.  4)  to 


provisions  for  the  payment  of  titlie 
rentcharge  aiising  under  the  Tith« 
Commutation  Act,  and  subsequent 
Acts  relating  thereto. 

(v)  58  &  59  Vict.  c.  27. 

(jr)  Stijn-ay  p.  524. 

(y)  Supra y  p.  542. 

(z)  Suprtty  p.  519. 

(a)  This  agreement  may,  of  course, 
be  expressed  in  a  separate  document, 
distinct  from  the  contract  of  teuancr. 

(6)  Sect.  3. 
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1st  January,  1896,  it  is  by  the  fourth  section  of  the  Act  providea 
as  follows : — 

"  Where,  under  a  contract  of  tenancy  current  at  the  commence-  Tenancies 
ment  of  this  Act  {c),  a  holding  is  at  that  date  in  use  or  cultivation  rjan^isoe 
as  a  market  garden  with  the  knowledge  of  the  landlord,  and  58&59Vict. 
the  tenant  thereof  has  then  executed  thereon,  without  having  ^-  ^^'  ®-  *• 
received  previously  to  the  execution  thereof  any  written  notice  of 
dissent  by  the  landlord,  any  of  the  improvements  in  respect  of 
which  a  right  of  compensation  or  removal  is  given  to  a  tenant  by 
this  Act,  then  the  provisions  of  this  Act  shall  apply  in  respect  of 
such  holding,  as  if  it  had  been  agreed  in  writing  after  the  com- 
mencement of  this  Act  that  the  holding  should  be  let  or  treated 
as  a  market  garden.*' 

This  fourth  section  is  not  retrospective :  that  is  to  say,  it  gives 
no  right  to  compensation  except  in  respect  of  improvements 
made  after  the  commencement  of  the  Act  (d). 

Further,  a  contract  of  tenancy  to  be  within  the  Act  must  be 
for  not  less  than  a  yearly  tenancy  (e) ;  but  an  agreement  for  a 
tenancy  at  a  yearly  rent  may  be  within  the  Act,  notwithstanding 
that,  by  virtue  of  a  special  provision  in  the  agreement,  a  three 
months'  notice  to  quit  may  be  given,  expiring  at  any  time  of  the 
yearC/*). 

The  fifth  section  of  the  Act  provides  for  cases  in  which  com-  Sects.  5  and  6. 
pensation  is  payable  in  respect  of  Crown  lands,  or  lands  belonging 
to  the  Duchy  of  Lancaster  or  the  Duchy  of  Cornwall ;  and  sect.  6 
defines  the  expression  **  market  garden  "  as  follows : — 

"For  the  purposes  of  the  principal  Act  and  of  this  Act,  the  Meaning  of 
expression  *  market  garden '  shall  mean  a  holding,  or  that  part  ^rden^s 
of  a  holding,  which  is  cultivated  wholly  or  mainly  for  the  purpose 
of  the  trade  or  business  (g)  of  market  gardening/' 


(c)  /.e.,  the  let  January,  1896 
(sect.  2). 

(d)  See  per  Cozens-IIardy,  J.,  in 
Meura  v.  CaUender,  [1901]  2  Ch.  388, 
at  p.  398,  following  on  this  point  the 
decision  of  the  House  of  Lords  in 
Smith  V.  Callander,  [1901]  A.  C.  297, 
upon  a  substantially  identical  section 
in  the  corresponding  Scottish  Act, 
the  Market  Gardeners'  Compensation 
(Scotland)  Act,  1897  (60  &  61  Vict, 
c.  22).  In  the  Scottish  case  the  ques- 
tion whether,  in  the  expression  "  and 
the  tenant  thereof  has  then  executed," 
&c.,  the  word  "then"  refers  to  the 


commencement  of  the  Act,  or  means 
**  thereupon  "  or  *' thereafter,"  was 
discussed,  but  not  decided. 

(e)  Agric.  Hold.  Act,  1883,  s.  61, 
supra,  p.  537. 

(/)  King  v.  PJversfield,  [1897]  2 
Q.  B.  475. 

((/)  The  object  of  these  words 
"trade  or  business"  appears  to  be 
to  exclude  from  the  operation  of  the 
Act  such  cases  as  those  in  which  a 
tenant,  who  is  not  in  business  as  a 
market  gardener,  grows  fruits  or 
vegetables  in  his  kitchen  garden,  and 
sells  them. 

00  2 
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SECT,  v.— DELIVERY  OF  POSSESSION. 

(1)  Tenant's  Obligation  to  give  Possession. 

Upon  the  demise  of  a  house  or  premises  there  is  implied  an 
ondertaking  by  the  tenant  that  he  will  deliver  up  possession  to 
the  landlord  at  the  expiration  of  the  term  (/{)•  If  the  premises 
are  then  in  the  occupation  of  an  undertenant,  the  landlord  may 
refuse  to  accept  the  possession  (i),  and  may  recover  from  the 
original  tenant  rent  for  the  period  after  the  expiration  of  the 
term  during  which  the  undertenant  remains  in  possession  (k)y 
and  also  the  costs  of  an  action  of  ejectment  brought  against  snch 
undertenant  in  order  to  obtain  possession  (Q.  He  may  recover 
also  the  reasonable  damages  and  costs  sustained  by  him  in  an 
action  at  the  suit  of  a  person  to  whom  he  had  contracted  to  let 
the  land,  but  to  whom  he  cannot  deliver  possession  by  reason  of 
the  tenant*s  wrongful  holding  over(?/i).  On  breach  of  a  covenant 
to  deliver  up  possession,  the  sum  to  be  recovered  is  not  the  valae 
of  the  land,  but  the  real  damage  sustained  by  the  landlord, 
which  may  be  considerable  or  only  nominal  (n). 

Where  premises  are  let  to  two  persons  for  a  term  of  years,  and 
at  the  end  of  such  term  one  of  them  holds  over  with  the  assent  of 
the  other,  both  will  be  liable  for  the  time  during  which  the  one 
holds  over  (o).  But  one  tenant  cannot  bind  his  co-tenant  by 
holding  over  without  his  assent  (p). 

In  addition  to  the  land  originally  demised,  the  landlord  is 
entitled  at  the  determination  of  the  tenancy  to  recover  from  the 
tenant  any  land  which  tlie  tenant  may  have  added  to  it  bj 
encroachment  on  adjoining  land,  such  encroachment  being 
deemed  to  be  made  by  him  as  tenant  as  an  addition  to  his 
holding,  and  consequently  for  the  benefit  of  his  landlord ;  unless 
it  is  made  under  circumstances  showing  an  intention  to  hold  it  for 


{h)  Henderson  v.  Squire  (1869), 
L.  R.  4  a  B.  170,  173 ;  Harding  v. 
Crethorne  (1793),  1  Esp.  57.  See 
Hey  V.  Moor  home  (1839),  6  Bing 
N.  C.  52;  Outram  v.  Mawie  (ISSl), 
17  Ch.  D.  p.  404. 

(i)  Per  Loi-d  Xenyon,  C.J.,  in 
Harding  v.  Crethorne,  sujtra, 

(A)  Ibbs  V.  liichiirdson  (1839),  9 
A.  &  E.  849.  r/.  Lerif  V.  Letvis 
(1861),  9  C.  B.  N.  S.  872.  As  to 
the  recovery  of  articles  wrongfully 
removed   during   the    tenancy,    see 


Petre  v.  Ferrers  (1891),  61  K  J.  aB- 
426. 

(/)  HendtTBon  v.  Squire,  supra, 

(m)  Bramley  v.  Chestertou  (1857), 
2  C.  B.  N.  S.  592. 

(w)  Watson  v.  Lane  (1856),  11  Ex. 
p.  774. 

(o)  Christy  v.  Tancred  (1842),  » 
M.  &  W.  438.  See  7  M.  &  W.  127; 
Tancred  v.  ChHsty  (1843)  12  M.  A  W. 
316. 

(;>)  Di-aper  v.  Cn^jU  (1846),  1* 
M.  &  W.  166. 
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his  own  benefit  alone,  and  not  as  part  of  his  holding  under  the 
landlord  (q).  The  rule  applies  although  the  land  belongs  to  the 
landlord  and  has  been  taken  in  with  his  assent  (r),  but  if  he 
expressly  refuses  assent,  the  tenant  incloses  for  his  own  benefit  («). 
And  the  tenant  retains  the  benefit  of  an  inclosure  made  prior  to 
the  lease  (t). 

The  rule  applies  also  where  the  encroachment  is  at  a  distance 
from  the  demised  premises,  provided  the  distance  is  not  so  great 
that  the  tenant  must  be  presumed  to  have  taken  in  the  land  for 
his  own  benefit  (i/).  It  is  not  necessary,  it  has  been  said,  that  the 
encroachment  should  be  conterminous  with  the  holding.  It  is 
enough  if  it  is  so  near  that  by  reason  of  its  nearness  the  tenant 
gained  the  opportunity  of  making  it,  and  the  landlord  might  have 
tacitly  acquiesced  in  it  (x).  But  the  encroachment  is  severed 
from  the  holding  if  it  is  conveyed  to  a  third  person  and  the 
conveyance  is  communicated  to  the  landlord,  and  it  need  not  then 
be  delivered  up  at  the  end  of  the  term  (y).  The  landlord  cannot 
sue  during  the  term  in  respect  of  an  encroachment  on  his  own 
land  of  which  the  tenant  has  had  possession  for  more  than  twelve 
years  (z). 

(2)  Landlord's  Bbmedies  for  recovering  Possession. 

(i)  Indirect 

In  certain  cases  of  holding  over  by  the  tenant  a  liability  is 
imposed  on  him  by  statute  to  pay  either  double  the  annual  value 
of  the  premises  or  double  the  rent :  the  former  when  the  tenant 
holds  over  after  the  determination  of  the  term,  knowing  that  he 


(q)  Per  Willes,  J.,  in  Whitmore  v. 
Humphries  (1871),  L.  R  7  G.  P.  1, 4 ; 
AU.'Gen.  v.  Tomline  (1880),  15  Ch.  D. 
p.  160;  Doe  v.  Bees  (1834),  6  C.  &  P. 
p.  610;  Doe  v.  Tidhury  (1854),  14 
C.  B.  p.  325 ;  Doe.  v.  Multiner  (1795), 

1  Esp.  460;  Andrews^.  Hailes[\9,6h\ 

2  E.  &  B.  p.  353 ;  Kingsmill  v.  MiU 
lard  (1855),  11  Ex.  pp.  315,  318; 
Doe  V.  Williams  (1836),  7  C.  &  P. 
332.  But  it  has  been  held  that  the 
rule  applies  only  to  inclosures  of 
waste  land :  Lord  Hastings  y.  Saddler 
(1898),  79  L.  T.  355. 

(r)  Whitm/ore  v.  Humphries,  supra, 
(s)  Doe  T.  Ma4set/  (1851),  17  Q.  B. 
373. 


(t)  Dixon  V.  Baty  (1866),  L.  R.  1 
HjX   259 

(a)  Kinysinill  v.  Millard  (1855),  11 
Ex.  313. 

(x)  Per  Willes,  J.,  in  E.  o/Lishurne 
V.  Davies  (1866),  L.  E.  1  C.  P.  p.  268, 
where  the  intervention  of  a  river  and 
a  strip  of  waste  land  was  held  not  to 
rebut  the  ordinary  presumption ;  and 
the  result  was  the  same  in  Andrews 
V.  Hailes  (1853),  2  E.  &  B.  349,  where 
a  road  intervened. 

(y)  Kingsmill  v.  Millard  (XSoo),  11 
Ex.  p.  318.  See  Doe  v.  Jones  (1846), 
15  M.  &  W.  580. 

(z)  Tabor  v.  Godfrey  (1895),  64 
L.  J.  Q.  B.  245. 
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[chap.  vn. 


Action  for 
doable  value. 

4  Geo.  2, 
c.  28,  8.  1. 

Tenant  hold- 
ing over  after 
determination 
of  tenancy 
and  notice  in 
writing  given 
by  landlord, 
to  pay  double 
value. 


Application 
of  Rtatute. 


Notice 


has  no  right  to  do  so  ;  the  second  when  a  tenant  holds  over  after 
the  expiration  of  a  notice  to  quit  given  by  himself. 

It  is  enacted  by  the  first  section  of  the  Landlord  and  Tenant 
Act,  1730  (a),  that  in  case  any  tenant  for  any  term  for  life 
or  years,  or  other  person  who  shall  come  into  possession  of  any 
lands,  tenements,  or  hereditaments  under,  or  by  collusion  with, 
such  tenant,  shall  wilfully  hold  over  any  lands,  tenements,  or 
hereditaments  after  the  determination  of  such  term,  and  after 
demand  made  and  notice  in  writing  given,  for  delivering  the 
possession  thereof,  by  his  landlord,  or  the  person  to  whom  the 
remainder  or  reversion  of  such  lands,  &c.,  shall  belong,  or  his 
agent  thereunto  lawfully  authorized  (b),  such  person  so  holding 
over  shall,  during  the  time  he  shall  so  hold  over,  or  keep  the 
person  entitled  out  of  possession  of  the  said  lands,  &c.,  as  afore- 
said, pay  to  the  person  so  kept  out  of  possession,  his  executors, 
administrators  or  assigns,  at  the  rate  of  double  the  yearly  valae 
of  the  lands,  &c.,  so  detained,  for  so  long  time  as  the  same  are 
detained,  to  be  recovered  in  any  court  of  record ;  against  the 
recovering  of  which  said  penalty  there  shall  be  no  relief  in  equity. 

This  statute,  being  penal,  is  construed  strictly,  and  it  does  not 
apply  to  holding  over  by  a  weekly  tenant  (c),  or,  probably,  by  a 
quarterly  tenant  or  other  tenant  for  a  term  less  than  a  year  (d) ; 
but  it  applies  to  a  tenant  from  year  to  year  (e).  To  bring  a  case 
within  the  statute  holding  over  must  be  wilful  and  contumacioas, 
the  tenant  being  conscious  that  he  has  no  right  to  retain  posses- 
sion ;  and  it  does  not  apply  where  the  holding  over  is  in  conse- 
quence of  a  bond  fide  mistake  or  under  a  fair  claim  of  right,  and 
no  fraud  is  intended  (/)  ;  nor  where  the  holding  over  is  by  a 
subtenant  without  the  assent  or  authority  of  the  tenant  {g).  The 
notice  may  be  given  either  before  Qi)  or  after  (/)  the  expiration  of 

{a\  4  Geo.  2,  c.  28. 
(6J  The  notice  can  be  given  by  a 
receiver    appointed    by  the    Court: 


Wilkinson  v.  Collei/  (1771),  5  Burr. 
2694;  or  by  a  receiver  appointed 
under  a  mortgage  deed  with  power 
to  give  notice  to  quit :  Fooh  v. 
Warrm  (1838),  8  A.  &  E.  582. 

(c)  Lloi/d  V.  Boabee  (1810),  2  Camp. 
453. 

{d)  Lhtyd  V.  Rushee,  suftra.  See 
Wifkinson  v.  Half  (1837),  3  Bing. 
N.  C.  508. 

(c)  Bi/aU  v.  Rich  (1808),  10  East, 
48. 


(/)  Wright  Y,  Smith  (ISOo),  5  Esp. 
203  (the  headnote  to  this  case  does 
not  correctly  state  its  effect) ;  SouUhjf 
V.  Neving  (1808),  9  East,  p.  313; 
Hirst  V.  Horn  (1840),  6  M.  &  W.  393; 
Swinfeii  V.  Bacon  (1860),  6  H.  &  N. 
184  ;  aff.  6  H.  &  N.  846 ;  Rtiwlinmm 
V.  Marriott  (1867),  16  L.  T.  207. 

(g)  Rands  Y.  dark  (1879),  19  W.  R. 
48. 

{h)  Cutting  v.  Derby  (1776),  2 
W.  Bl.  1075;  Messenger  v.  Arm- 
strong (1785),  1  T.  R.  53. 

(i)  ^066  V.  SUtkes  (1807),  8  Bast, 
358. 
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the  tenancy,  though  if  given  after,  the  landlord  must  not  have 
done  any  act  in  the  meantime  to  recognize  the  person  to  whom 
the  notice  is  given  as  continuing  his  tenant  (A:) ;  and  there  need 
not  be  a  distinct  demand  in  addition  to  the  notice.  A  notice  to 
qait  is  itself  a  sufficient  demand  for  possession  to  be  given  up  (I). 
Bat  the  demand  must  be  for  delivery  of  possession  at  the  end  of 
the  term,  and  a  notice  for  noon  on  the  last  day  is  bad  (m).  In 
calculating  the  yearly  value  of  the  lands,  only  the  value  of  the  Yearly  value. 
hereditaments  as  such  is  to  be  taken,  and  not  the  value  of  benefits 
connected  with  them,  such  as  a  supply  of  steam-power  let  with  a 
room  in  a  factory  (w).  The  double  value  is  reckoned  from  the 
determination  of  the  tenancy,  if  the  notice  was  given  before  such 
determination  (o),  or,  if  the  notice  was  given  after  such  determina- 
tion, then  from  the  time  of  giving  the  notice  (2>).  The  action  Who  may  sue. 
lies  at  the  suit  only  of  the  landlord  or  reversioner  (^),  and  it 
cannot  be  brought  by  a  lessee  to  whom  the  landlord  has  granted 
a  fresh  lease  to  begin  from  the  expiration  of  the  old  one  (r).  The 
executor  of  the  landlord  can  sue,  though  not  the  administrator 
of  the  executor  without  taking  out  administration  d^  bonis  non, 
although  the  tenant  has  attorned  to  him  («).     The  action  can  be  Action  in 

county  court. 

(k)  Cohb  V.  Stokes y  supra j  per  Lord  To  Mr.  C.  D. 

Ellenborough,  at  p.  361 .  I  hereby  demand  of  you  that  you 

(/)  Messenger  v.  Armstrong ^  supra  ;  immediately  deliver  up  possession  of 

Hirst  V.  Horn  (1840),  6  M.  &  W.  393.  the  house  [lands]  and  premises,  with 


(r/i)  Page  v.  Moore  (1850),  15  Q.  B.      the  appurtenances,  situate  at 


684.     The  notice,  when  given  before      in  the  parish  of ,  in  the  county 

the  expiration  of  the  tenancy,  may      of .    And  I  give  you  notice,  that 

be  in  the  following  foim  : —  in  case  jon  hold  over  the  said  pre- 

To  Mr.  C.  D.  mises  after  the  service  of  this  demand 

I  hereby  demand  of  you  that  you  and  notice,  you  will  be  required  to 

deliver  up  possession  of  the  house  pay  at  the  rate  of  double  the  yearlj- 

[lands]     and    premises,     with     the  value  of  the  said  premises  for  so  long 

appurtenances,   situate  at  ,  in  a  time  as  the  same  shall  be  detained 

the  parish  of  ,   in  the  county  Iby  you. 

of  ,   on  the  day  of Dated  this day  of ,  19 — . 

next,  bein^  the  day  on  which  your  E.  F. 

term  therem  will  determine.     Aid  I  (?*)  Rohinson  v.  Learoyd  (1840),  7 

give  you  notice,  that  in  case  you  M.  &  W.  48. 

hold  over  the  said  premises  aft«r  the  (o)  Soulshy    v.   Neving    (1808),    3 

determination  of  such  tenn,  you  will  East,  310. 

be  required  to  pay  at  the  rate  of  (/>)  Cofe6v./S»to^«(1807),8Ea8t,358. 

double  the  yearly  value  of  the  said  (</)  Where    the    lease    is    by  the 

premises  for  so  long  a  time  as  the  husband  holding  in  right  of  his  wife, 

same  shall  be  detained  bv  you.  see  Haranirt  v.  [Vgman  (1849),  3  Ex. 

Dated  this day  of ,  19—.  817. 

E.  F.  (r)  Blatch/ord    v.     Cole   (1858),    5 

If  given  after  the    tenancj'   has  C.  B.  N.  S.  514. 

expired,  the  notice  may  be  in  the  {s)  Tiugrey    v.    Brown    (1798),    1 

following  form :—  B.  &  P.  310. 
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[chap.  vn. 


No  distress 
for  double 
Talue. 


Waiver  of 
double  Talue. 


brought  in  the  coonty  coart,  provided  the  amount  claimed  does 
not  exceed  50!.  (t).  It  can  be  brought  notwithstanding  that  the 
landlord  has  obtained  judgment  in  ejectment  (u). 

The  landlord  cannot  distrain  for  double  value  (x) ;  and  if  he 
demands  possession  in  the  middle  of  a  quarter  or  other  term  of 
payment,  he  cannot  recover  the  rent  for  the  antecedent  fraction 
of  such  quarter  or  other  term  of  payment  (^).  Acceptance  of 
rent  before  an  action  is  brought  by  the  landlord  for  the  doable 
value  may  operate  as  a  waiver  of  the  landlord's  claim  to  the 
double  value ;  whether  it  does  so  or  not  is  a  question  for  the 
jury ;  but  if  rent  is  accepted  after  such  action  has  been 
brought,  it  becomes  a  question  whether  it  has  been  received  in 
part  satisfaction  of  the  double  value,  or  as  a  waiver  of  it  (z). 


Action  or 
distress  for 
double  rent. 

11  Geo.  2, 
c.  19,  s.  18. 

Tenant  hold- 
ing over  after 
expiration  of 
notice  to  quit 
given  by  bim, 
to  pay  double 
rent. 


Application 
of  statute. 


By  the  18th  section  of  the  Distress  for  Eent  Act,  1737  (a),  it 
is  enacted  that  in  case  any  tenant  shall  give  noETce  of  hifi 
intention  to  quit  the  premises  by  him  holden,  at  a  time 
mentioned  in  such  notice,  and  shall  not  accordingly  deUver  np 
the  possession  thereof  at  the  time  in  such  notice  contained,  the 
said  tenant,  his  executors  or  administrators,  shall  from  thence- 
forward pay  to  the  landlord  double  the  rent  or  sum  which  he 
should  otherwise  have  paid,  to  be  levied,  sued  for,  and  recovered 
at  the  same  time  and  in  the  same  manner  as  the  single  rent  or 
sum  before  the  giving  such  notice  could  be  levied,  sued  for,  or 
recovered ;  and  such  double  rent  or  sum  shall  continue  to  be 
paid  during  all  the  time  such  tenant  shall  continue  in  possession 
as  aforesaid  (6). 

A  decision  (c)  that  this  statute  does  not  apply  to  weekly 
tenants  seems  to  have  been  given  under  the  erroneous  assump- 
tion that  it  was  similar  to  4  Geo.  2,  c.  28,  and  therefore  governed 
by  Lloyd  v.  Rosbee  (d).  In  fact  it  applies  to  every  tenant  («) 
who  has  power  to  determine  his  tenancy  by  notice,  and  who 


(t)  County  Courts  Act,  1888,  s.  56 ; 
Wickham  v.  Lee  (1848),  12  Q.  B.  521. 

(u)  Souhby  v.  Neving  (1808),  9 
East,  310. 

(x)  Judgment  of  Wilmot,  J.,  in 
Timmina  v.  Rowlistyii  (1764),  1 W.  Bl. 
p.  535. 

(y)  Cohh  T.  Stokes  (1807),  8  East, 
358. 

(z)  Judgment  of  Ijord  Ellen- 
borough  m  Ryall  v.  Rich  (1808),  10 


East,  p.  52.  See  Ikye  v.  Batten  (1775), 
Cowp.  243,  246.  As  to  pleadmg 
waiver,  see  Ratvlinsan  v.  Marridt 
(1867),  16  L.  T.  207. 

(a)  11  Geo.  2,  c.  19. 

(b)  See  Anon,  (1773),  Lofft.  275. 

(c)  StMvan    V.    Bishop  (1826),  '1 
C.  &  P.  359. 

(d)  Supra,  p.  566. 

(V)  See  BuUen,  Distress,  2nd  ed. 
p.  135,  note  (c). 
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gives  a  notice  binding  upon  him  (/).  The  notice  may  be  either 
verbal  or  written  (p),  bat  must  be  to  quit  at  a  fixed  time.  A 
notice  to  quit  upon  a  contingency  will  not  do,  although  the 
contingency  happens  and  the  tenant  then  declines  to  quit  (ft). 
The  statute  contemplates  a  continuing  tenancy,  and  the  double 
rent  is  recoverable  by  distress ;  but  it  ceases  to  be  payable  on 
the  tenant  quitting  possession,  and  he  may  do  this  at  any  time 
without  giving  a  new  notice  to  quit  (i).  In  justifying  a  claim  for 
double  rent  under  the  stajiute,  the  terms  of  the  tenancy  and  of 
the  notice  to  quit  should  be  shown,  that  the  tenant's  power  to 
determine  the  tenancy  by  notice  and  the  sufi&ciency  in  law  of  the 
notice  may  appear  (k). 


(ii)  Direct  Remedies  for  recovering  Possession. 

Entry. 

Where  at  the  time  of  the  expiration  or  determination  of  the 
tenancy  there  is  no  person  in  possession  of  the  premises — the 
tenant  having  wholly  abandoned  them  without  any  intention  of 
returning — the  landlord  may  enter  and  take  possession  (Z). 

If  the  tenancy  of  a  house  is  determined,  and  the  tenant  and 
his  family  have  gone  away,  and  the  house  is  locked  up — no  one 
being  in  possession — the  landlord  is  justified  in  breaking  in 
and  obtaining  possession,  although  some  articles  of  furniture 
may  remain  (?w)« 

Even  where  the  tenant  is  in  possession  the  landlord,  after  the 
expiration  of  the  tenancy,  may  enter  upon  the  premises,  and 
may  use  such  force  as  does  not  tend  to  a  breach  of  the  peace  {n) ; 
but  if  he  does  more  than  this,  he  will  be  subject  to  an  indictment 
under  the  Statutes  of  Forcible  Entry  (o),  and  subject  also,  under 

(/)  Johnatoiie  v.  HudleaUyiie  (1825),       10  M.  &  W.  765. 
4  B.  &  C. 


Entry. 

1.  On  aban- 
doned pre- 


mises. 


2.  Onlocked- 
np  premises, 
where  no  one 
is  in  posses- 
sion. 


3.  Where 
tenant  is  in 
possession. 


922,  931. 

{g)  Timmtiis  v.  Rowlison  (1764),  1 
W.  Bl.  533.  It  will  be  observed 
that  the  landlord's  notice  for  double 
value  {autCy  p.  566)  must  be  in 
writing.  Wilmot,  J.,  explained  the 
Teason  of  the  difference  to  be  that 
''  landlords  can  usually  write  and 
tenants  cannot "  :  1  W.  BL  535. 

(h)  Farrance  v.  Elkington  (1801),  2 
Camp.  591 ,  592. 

(O  Booth  V.  Marfarlane  (1831),  1 
B.  &  Ad.  904,  906. 

(k)  Ilumherstone  v.  Dubois  (1842), 


(/)  Lacty  V.  Lear  (1802),  Peake's 
Add.  Cas.  210.  See  Wildbor  v.  llaiu' 
forth  (1828),  8  B.  «&  C.  4,  6. 

(w)  //f7/aryv.aay(1833),6C.  &P. 
284 ;  Taunton  v.  Costar  (1797),  7  T.  K 
431  ;  Turner  v.  Meymott  (1823),  1 
Bing.  158. 

(«)  Williams  V.  Taperell  (1892),  8 
T.  L.  R.  241.  See  Scott  v.  Matthtiu 
Brown  &  Co,  (1884),  51  L.  T.  746, 

(o)  5  Ric.  2,  c.  7;  15  Bic.  2,  c.  2; 
see  also  8  Hen.  6,  c.  9  ;  31  Eliz.  c.  11. 
Forcible  entry  is  * '  entry  with  a  strong 
band,  with  unusual  weapons,  or  with 
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[chap.  VIL 


Right  of  entry 
barred  in 
twelve  years. 


Tenancy  at 
will :  R.  P. 
L.  Act,  1833, 
B.  7. 


the  same  statutes,  to  be  compelled  by  order  of  the  justices  to 
restore  possession  to  the  tenant.  Moreover,  though  the  forcible 
entry  by  itself  gives  rise  to  no  civil  remedy  (p),  yet  the  landlord 
is  liable  in  damages  for  any  independent  or  incidental  wrong, 
such  as  damage  to  the  tenant  or  to  his  family  or  his  property, 
done  in  the  course  of  the  entry  (q).  If,  however,  the  landlord 
enters  peaceably,  and  then,  in  the  exercise  of  his  rights  as 
owner,  injures  property  which  is  unlawfully  upon  the  premises, 
he  is  not  liable  (/*)• 

Statute  of  Limitations. 

The  lessor's  right  of  entry  or  action  is  subject  to  be  barred, 
and  his  title  to  be  extinguished,  by  the  Statute  of  Limitations. 
By  sect.  1  of  the  Eeal  Property  Limitation  Act,  1874  («),  it  is 
provided  that  no  person  shall  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent,  but  within  twelve  years 
after  the  time  when  his  right  to  make  the  entry  or  distress 
or  to  bring  the  action  shall  have  accrued  either  to  himself 
or  to  some  person  through  whom  he  claims  (0-  For  the 
cases  of  a  tenancy  at  will  and  a  tenancy  from  year  to  year 
the  time  when  the  right  accrues,  and  when,  therefore,  the  twelve 
years  begin  to  run,  is  specially  fixed.  Under  a  tenancy  at 
sufferance  the  owner  has  an  existing  right  of  entry,  and  the 
statute  runs  against  him,  from  the  commencement  of  the  tenancy. 

With  regard  to  tenants  at  will,  it  is  by  the  seventh  section  of 
the  Eeal  Property  Limitation  Act,  1833(m),  enacted  as  follows:— 

"  When  any  person  shall  be  in  possession  or  in  receipt  of  the 


menace  of  life  or  limb  "  (Bac.  Abr.  III., 
tit.  *' Forcible  Entry");  and  see 
Eilwick  V.  Hawhes  (1881),  18  Ch.  D. 
199,  211. 

(p)  Per  Fry,  J.,  in  BedcUiU  v. 
Maitlaud  (1881),  17  Ch.  D.  174,  188  ; 
Taunton  v.  Costctr,  supra  ;  Burling  v. 
Read  (1850),  11  Q.  B.  904  ;  Pollei^  v. 
Breiu(!r  (1859),  7  C.  B.  N.  S.  371  ; 
Beattie  v.  Mair  (1882),  10  L.  R.  Ir. 
208,  211.  See  Davison  v.  Wilson 
(1848),  11  Q.  B.  890. 

(7)  Neurton  v.  Norland  (1840),  1 
M.  &  Gr.  644  ;  Hillan/  v.  Gat/  (1833), 
6  C.  &  P.  284 ;  Edwick  v.  Hatukes 
(1881),  18  Ch.  D.  199,  211.  This 
seems  to  be  the  better  opinion,  not- 
withstanding the  view  expressed  at 
various  stages  of  the  litigation  in 
Newton  V.  Harland  by  Alderson,  B., 


Parke,  B.,  and  Coltman,  J.,  and 
reiterated  by  the  two  former  Judges 
in  Hartley  v.  Brydges  ((1845),  14 
M.  &  W.  437),  that  the  possessioii 
under  the  right  of  entry  was  lawful 
for  all  purposes,  and  justified  tite 
removal  of  the  tenant  and  his  family 
as  trespassers,  provided  only  so  much 
force  was  used  as  was  necessary.  (J. 
Blades  v.  Higgs  (1861),  10  C.  B.  N.  S. 
p.  721,  and  see  Pollock  on  Torts, 
6th  ed.  p.  370. 

(r)  Jo7tes  v.'  Foley,  [1891]  1  Q.  B, 
730. 

(«)  37  &  38  Vict.  c.  57. 

(t)  Be  Jolly,  C.  A.,  [1900]  2  Ch. 
616,  reversing  North,  J.,  [1900]  1  Ch. 
292. 

(m)  3  &  4  Will.  4,  c.  2*. 
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profits  of  any  land,  or  in  receipt  of  any  rent  (x),  as  tenant  at  will, 
the  right  of  the  person  entitled  subject  thereto,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress  or  bring 
an  action  to  recover  such  land  or  rent  shall  be  deemed  to  have 
first  accrued  either  at  the  determination  of  such  tenancy,  or  at 
the  expiration  of  one  year  next  after  the  commencement  of  such 
tenancy,  at  which  time  such  tenancy  shall  be  deemed  to  have 
determined  "  (y). 

Hence  if  the  tenancy  is  actually  determined  within  a  year  of  when  statute 
its  commencement,  and  the  tenant  remains  in  occupation  with-  ^^^^  ^^  favour 

,  ■*■  of  tenant  at 

out  the  creation  of  a  fresh  tenancy,  time  runs  from  such  wiu. 
determination ;  if  it  is  not  determined  within  the  year,  time 
runs  from  the  end  of  the  year  (z).  Consequently,  where  the 
owner  of  a  house  or  land  lets  a  person  into  possession  as  tenant 
at  will,  and  nothing  further  is  done,  his  title  is  extinguished  in 
thirteen  years ;  and  a  merely  permissive  occupation  has  the 
e£fect  of  a  tenancy  at  will.  But  the  statute  will  not  run  if  it  can 
be  shown  that  the  occupation  is  as  a  guest  (a)  or  servant  (b),  and 
not  as  a  tenant.  The  operation  of  the  statute  is  stopped  by  an 
entry  on  the  part  of  the  landlord  such  as  to  amount  to  a 
resumption  of  possession  (r),  or  by  the  creation  of  a  fresh 
tenancy  at  will  or  other  tenancy  (rf),  and  also  by  an  acknow- 
ledgment by  the  tenant  of  the  landlord's  title  (e). 

When  any  person  shall  be  in  possession  or  in  receipt  of  the  Tenancy  from 
profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  from  year  r^".*lJacV 
to  year  or  other  period,  without  any  lease  in  writing,  the  right  1833,  s.  8 


(x)  /.f.,rentcliarge.  See  Grant  v, 
Ellis  (1841),  9  M.  &  W.  113;  Irish 
Land  Commission  v.  Grant  (1884),  10 
App.  Cas.  p.  26. 

(y)  The  eection  coucludes  with  a 
proviso  that  '*  no  mortgagor  or  cestui 
que  trust  shall  be  deemed  to  be  a  tenant 
at  will,  within  the  meaning  of  this 
clause,  to  his  mortgagee  or  trustee." 
As  to  this  proviso,  see  per  Kay,  L.  J., 
in  Warren  v.  Murray y  [1894]  *2  Q.  B. 
648 

(z)  Doe  V.  Turner  (1840),  7  M.  &  W. 
226;  Doe  v.  Carter  (18-17),  9  Q.  B. 
863;  Day  v.  Day  (1871),  L.  li.  3 
P.  C.  7ol ;  Wimbledon  Conservators  v. 
Nicol  (1894),  10  T.  L.  R.  247.  The 
rule  is  well  settled,  though  in  Randall 
V.  Stevms  (1853),  2  E.  &  B.  641,  Lord 
Campbell,  C.J.,  doubted  this  con- 
struction of  the  section.     See  Sands 


to  Thompson  (1883),  22  Ch.  D.  614. 

(a)  I'eah'u  v.  FeaktHy  [1895]  2  Ir.  R. 
359 

(6)  Moore  v.  Doherty  (1843),  5  Ir. 
L.  R.  449  ;  Allen  v.  England  (1862), 
3  F.  &  F.  49,  note.  See  Mayor  of 
Brighton  v.  Guardians  of  Brighton 
(1880),  L.  R.  5  C.  P.  D.  368. 

(c)  Randall  v.  Stevens  (1853),  2 
E.  &  B.  641 ;  but  an  entry  merel}' 
to  repair  is  not  sufficient:  Lynes  v. 
Snaith  (1899),  68  L.  J.  Q.  B.  275. 

{d)  Turner  v.  Bennett  (1842),  9 
M.  &  W.  643;  Locke  v.  Matthews 
(1863),  13  C.  B.  N.  S.  753;  Hodgson 
V.  IIi>oper  (1860),  3  E.  &  E.  149.  As 
to  what  constitutes  a  fresh  tenanc.y, 
see  Jarman  v.  Hale,  [1899]  1  Q.  B. 
994. 

(f)  Infra,  p.  573. 
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of  the  person  entitled  subject  thereto,  or  of  the  person  throogb 
whom  he  claims  to  make  an  entry  or  distress,  or  to  bring  an 
action  to  recover  sach  land  or  rent,  shall  be  deemed  to  have  first 
accrued  at  the  determination  of  the  first  of  such  years  or  other 
periods,  or  at  the  last  time  when  any  rent  payable  in  respect 
of  such  tenancy  shall  have  been  received  (which  shall  last 
happen)  (/). 

Since  the  section  gives  two  alternative  points  from  which  the 
statute  will  run — the  end  of  the  first  year  of  the  tenancy  or  the 
last  receipt  of  rent — it  has  been  held  that  the  lessor's  title  is  not 
necessarily  extinguished  at  the  expiry  of  twelve  years  from  the 
end  of  the  first  year,  even  though  during  such  twelve  years  no 
payment  of  rent  takes  place.  If,  subsequently  to  the  twelve  years, 
rent  is  paid,  the  landlord  has  then  a  further  similar  period  daring 
which  he  can  assert  his  title  (g).  The  payment  on  which  reliance 
is  placed  must  be  in  respect  of  rent  (h),  and  the  payment  may 
be  proved  by  the  parol  admission  of  the  tenant  (i).  From  the 
date  of  such  payment  the  statute  forthwith  commences  to  run 
afresh  (k).  The  section  applies  only  where  there  is  no  lease  in 
writing;  but,  to  constitute  a  "lease  in  writing"  of  land  within 
the  meaning  of  the  section,  there  must  be  not  merely  an  instru- 
ment which  would  be  evidence  of  the  conditions  of  holding,  bat 
one  passing  an  interest  in  the  land  (l). 

For  the  cases  of  a  tenancy  for  a  term  of  years  and  of  a  yearly 
tenancy  under  a  lease  in  writing  no  special  provision  is  made; 
but,  since  the  lessor  has  no  present  right  to  possession,  the  statute 
does  not  run  against  him  or  persons  claiming  under  him  (m)  until 
the  determination  of  the  term  or  of  the  yearly  tenancy.  The 
result  is  the  same  although  no  rent  has  been  paid  for  more  than 
twelve  years  (n).  If  the  lease  should  be  void,  time  w^ill  ran  from 
the  date  when  possession  is  taken,  unless  a  yearly  tenancy  is 


(/)  See  Be  Jolly,  [1900]  2  Ch.  616, 
reversing  [1900]  1  Ch.  292,  where,  a 
testatrix's  son  having  acquired  an 
absolute  title  to  a  freehold  farm, 
which  had  been  let  by  her  to  him, 
through  non-payment  of  rent  by  him 
to  her  for  upwards  of  twelve  years,  it 
was  held  by  the  C.  A.  that  the  unpaid 
rent  was  not  owing  to  her  estate,  and 
could  not  be  deducted  from  the  son's 
share  under  her  will. 

(</)    Bunting  v.  Sargent  (1879),   13 
Ch.  D-  330.     See,  however,  Sandei's 


V.  Sanders  (1881),  19  Ch.  D.  373. 

(h)  See  AU.'Oett.Y.  Stephens {i^l 
6  D.  M.  &  G.  111. 

(?)  Doe  V.  Beckett  (1843),  4  Q.  B. 
601. 

(k)  Baines  v.  Lumlf^  (1868).  W 
W.  R.  674. 

(/)  Doe  V.  Oower  (1851),  17  a  B. 
oSby  at  p.  599. 

(m)  Kennedy  Y,  Froo</«(1867),Ir.B. 
1  C.  L.  76. 

{u)  Doe  v.  Oxenham  (1840),  7 
M.  &  W.  131. 
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created  by  payment  of  rent  (o).  But  in  a  case  where  there  is  no 
lease,  the  rights  of  the  parties  will  be  saved  from  the  operation  of 
the  statute  if  in  equity  a  lease  must  be  assumed  (p).  Equitable 
rights,  equally  with  legal  rights,  prevent  the  bar  of  the  sta,t\xte{q). 
Hence,  where  a  person  has  entered  into  possession  under  an 
agreement  which  entitles  him  to  have  a  lease  granted  for  a  term, 
since  the  lessor  would  be  restrained  from  exercising  his  right  of 
entry,  the  statute  does  not  run  against  the  lessor  during  the 
currency  of  the  agreed  period  (?•).  Where  a  surrender  of  a  lease 
is  implied  from  a  grant  of  a  new  lease  to  the  same  lessee,  the 
lessor  acquires  momentarily  an  estate  in  possession  out  of  which 
the  new  leasehold  interest  is  derived,  and  if  a  person  is  then  in 
occupation  without  title,  the  lessor  has  also  an  immediate  right  of 
entry,  and  the  statute  will  begin  to  run  against  him  (s) ;  but 
otherwise  where  an  underlessee  is  in  occupation  {t). 

Where  a  trespasser  has,  as  against  a  lessee  of  land,  acquired 
by  possession  a  statutory  title  to  the  land,  and  in  that  state  of 
circumstances  the  lessee  purports  to  surrender  the  land  to  the 
lessor,  the  surrender  confers  no  right  of  re-entry ;  and  accordingly 
the  statute  does  not  begin  to  run  against  the  lessor  until  the 
expiration  of  the  term  for  which  the  lease  was  granted  (u). 

But  although,  during  the  currency  of  a  lease  for  a  term,  the  Adyerse  title 

lessee  can  claim  no  title  against  the  lessor ;  nor  can  a  stranger  by\ecdpt^ 

who  merely  enters  and  occupies  (x) ;  yet,  if  there  is  a  lease  in  °^  ^^*' 

writing  by  which  a  rent  of  20s.  or  upwards  is  reserved,  a  stranger 

who  wrongfully  claims  to  be  entitled  to  the  reversion  (y),  and 

who  actually  receives  the  rent  (z),  may  gain  a  title  against  the 

true  owner,  the  statute  in  such  a  case  running  from  the  first 

wrongful  receipt  of  rent  (a). 

In  all  cases  where  the  statute  is  running  against  the  owner  of  Acknowledg- 
ment. 

(o)  Magdalen    Hospital    v.    Knotts  (1879),   49   L.   J.    Q.    B.   4 ;    Eccle- 

(1879),  4  App.  Cas.  324 ;   Webster  v.  siastical    Commissioners   v.    Treemer, 

Southey  (1887),  36  Ch.  D.  9.  [1893]  1  Ch.  166. 

(p)  Archbold   V.    Scidhj   (1861),    9  (h)   Walter    v.     Yalden,    [1902]    2 

H.  L.  C.  360.  K.  B.  304. 

{q)  R.  P.  L.  Act,  1833,  8.  24.  (x)   Chadwick  v.  Broadwoad  (1840), 

(r)  Drumiiiond    v.     8ant     (1871),  3  Beav,  308. 

L.    B.    6    Q.    B.    763;     Warren    v.  {y)  ^e  Lyelly.  Kennedy  (\H%d),\ A 

Murray,  [1894]  2   Q.   B.    648.     See  App.  Cas.   437;    t^haw  v.  Keiyhnm 

White     V.     Whitewood     (1897),      13  (1869),  3  Ir.  R.  Eq.  574. 

T.  L.  R.  409.  ^  (z)  Twiss  V.  Nohlet  (1869),  4  Ir.  R. 

(«)  Ecclesiastical   Commissioners  v.  Eq.  p.  78. 

Roive  (1880),  5  App.  Cas.   736,   per  («)  R.  P.  L.  Act,  1833,  s.  9.     See 

Lord  Selborne,  C.  Scott  v.  Nixon  (1843),  2  Con.  &  L. 

(0  Corpus  Chriiti  College  v.  Rogers  p.  191. 
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land,  its  operation  can  be  stopped  by  the  acknowledgment  of  the 
owner's  title  by  the  person  in  possession.  Such  acknowledgment 
must  be  in  writing ;  it  must  be  given  to  the  person  entitled,  or  his 
agent;  and  it  must  be  signed  by  the  person  in  possession (&). 
Immediately  after  the  acknowledgment  the  statute  will  begin  to 
run  afresh  (c) ;  but  if  the  statutory  period  has  already  run,  so  that 
the  owner's  title  is  extinguished  under  sect.  84  of  the  Real  Pro- 
perty Limitation  Act,  1888,  no  subsequent  acknowledgment  wfll 

revive  it(d). 

Action  in  the  High  Court. 

By  the  Common  Law  Procedure  Act,  1852  (e),  a  summary  pro- 
cedure was  introduced  whereby  the  landlord  could  in  an  action  of 
ejectment  recover  possession  of  the  premises  against  a  tenant 
holding  over  after  the  expiration  of  the  term  (/) ;  and  in  any 
action  of  ejectment  by  a  landlord  against  a  tenant  the  jury  were 
empowered  to  find  a  verdict  both  for  recovery  of  the  premises  and 
for  mesne  profits  down  to  the  time  of  verdict  (g).  These  pro- 
visions are.  still  in  force,  but  for  the  action  of  ejectment  has  now 
been  substituted  an  action  for  the  recovery  of  land  (h)  brought 
under  the  Bules  of  the  Supreme  Court,  1888  ;  and  in  practice  the 
summary  method  by  special  indorsement  of  the  writ  has  super- 
seded sect.  218  of  the  Act  of  1852,  while  sect.  214  of  that  Act  is 
replaced  by  a  provision  in  the  Bules  that  claims  in  respect  of 
mesne  profits  may  be  included  in  the  action  for  recovery  of 
land  (i). 

In  actions  for  the  recovery  of  land,  with  or  without  a  claim  for 
rent  or  mesne  profits,  by  a  landlord  against  a  tenant  whose  term 
has  expired  or  has  been  duly  determined  by  notice  to  quit,  or 
against  persons  claiming  under  such  tenant,  the  writ  of  sanunons 
may,  at  the  option  of  the  plaintiff,  be  specially  indorsed  with  a 
statement  of  his  claim  {k),  or  of  the  remedy  or  relief  to  which  he 
claims  to  be  entitled  (l).     This  rule  only  applies  where  the  term 


(h)  R  P.  L.  Act.  1833,  B.  14.  As 
to  personal  signature  by  the  person 
in  possession,  see  Ley  v.  Peter  (1858), 
3  H.  &  N.  101 ;  Corp.  of  Dublin  v. 
Judge  (1847),  11  Ir.  L.  R  8. 

(c)  See  Scott  v.  Nfxon  (1843),  3 
Dr.  &  War.  p.  404. 

(rf)  Sanders  v.  Sanders  (1881),  19 
Ch.  D.  373,  overruling  Stansfield  v, 
Hohsmi  (1853).  3  D.  M.  &  G.  620. 

{e)  15  &  16  Vict.  c.  76. 

(/)  Sect.  213. 


0/)  Sect.  214. 

(A)  See  Oledhill  v.  Hunter  (im\ 
14  Ch.  D.  492.  It  has  been  held  in 
Ireland  that  the  action  is  not  ex- 
clusively reserved  to  the  Commoo 
Law  Divisions :  Ciann'carde  v.  Rydtr, 
[1898]  1  Ir.  R  98. 

(0  R.  S.  C.  Ord.  18,  r.  2. 

(k)  As  to  what  the  writ  should 
show,  see  Hanmer  v.  Clifton,  [ISW 
1  Q.  B.  238. 

(/)  R  S.  C.  Ord.  3,  r.  6. 
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has  expired  in  the  ordinary  course,  or  has  been  regularly  deter- 
mined by  notice  to  quit ;  not  where  it  is  determined  by  surrender  (w) 
or  forfeiture  («).  But  it  applies  where  a  tenancy  at  will,  including 
such  a  tenancy  existing  under  a  mortgage,  is  ended  by  the  deter- 
mination of  the  landlord's  will  (o).  It  applies  only  where  the 
plaintiff  is  the  landlord  who  originally  granted  the  lease,  or,  if  the 
plaintiff  derives  title  under  such  original  landlord,  the  defendant 
nmst  be  estopped,  by  payment  of  rent  or  otherwise,  from  dis- 
puting his  title  ip) ;  and  the  facts  creating  the  estoppel  must  not 
be  in  dispute  (q).  Where  the  writ  is  specially  indorsed  and  the 
defendant  has  appeared  to  it,  judgment  may,  unless  the  defendant 
gets  leave  to  defend,  be  obtained  summarily  under  Ord.  14,  and 
the  judgment  may  include  mesne  profits  to  be  calculated  up  to  the 
date  of  the  plaintiff's  obtaining  possession  (r). 

Where  the  writ  is  not  specially  indorsed  the  action  will  proceed  Procedure, 
to  trial  in  the  ordinary  way,  subject  to  the  special  rules  relating 
to  an  action  for  recovery  of  land.  The  plaintiff  will  be  the  person 
in  whom  the  legal  reversion  is  vested  («),  who  may  be  a  mort- 
gagee (t).  It  is  enacted  by  sect.  25,  sub-sect.  (5),  of  the  Judicature 
Act,  1873,  that  "  a  mortgagor  entitled  for  the  time  being  to 
the  possession  or  the  receipt  of  the  rents  and  profits  of  any  land, 
as  to  which  no  notice  of  his  intention  to  take  possession,  or  to 
enter  into  the  receipt  of  the  rents  and  profits  thereof,  shall  have 
been  given  by  the  mortgagee,  may  sue  for  such  possession."  That 
sub-section  is  not  easy  to  construe ;  but,  whatever  other  rights  it 
may  give  to  a  mortgagor  in  possession,  it  certainly  does  not  give 
him  any  power  of  re-entry  or  right  of  forfeiture  which  he  did  not 
before  the  Act  possess,  and  accordingly  does  not  enable  him, 
while  a  lease  is  subsisting,  to  eject  the  tenant  for  breach  of  lessee's 
covenants  (li). 


(m)  Doe  Y.  Roe  (1831),  2  B.  & 
Ad.  922,  decided  on  the  correspond- 
ing provision  of  1  Geo.  4,  c.  87, 
8.  1. 

(«)  Arden  v.  Boyce,  [1894]  1  a  B. 
796.  See  Doe  v.  Sharpley  (1846),  15 
M.  &  W.  558. 

(o)  Kemp  V.  Lester^  [1896]  2  a  B. 
162  ;  Danhuz  v.  Lavington  (1884),  13 
Q.  B.  D.  347;  Hall  v.  ComfoH 
(1886),  18  Q.  B.  D.  11;  Jerred  v. 
£dwarfls  (1891),  92  L.  T.  Jo.  8.  As 
to  attornment  clauses  in  mortgage 
deeds,  vid.  aupra^  p.  83. 

(li)  Casey    v.    Hellyer  (1886),    17 


Q.  B.  D.  p.  99. 

(7)  See  Jones  v.  Stone,  [1894]  A.C. 
122. 

(r)  Southport  Tramways  Co,  v. 
Qandy,  [1897]  2  Q.  B.  66. 

(a)  Allen  v.  Woods  (1893),  68  L.  T. 
143.  One  tenant  in  common  may 
bring  ejectment  for  his  share  of  the 
premises:  Cutting  v.  Derby  (1776),  2 
W.  Bl.  1077. 

(0  See  Matthews  t.  Usher,  [1900] 
2  a  B.  535. 

(u)  Matthews  v.  Usher,  supra,  at 
p.  539. 
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If  the  possession  of  the  premises  is  vacant,  service  of  the  writ, 
if  it  cannot  otherwise  be  effected,  may  be  made  by  posting  a  copy 
of  the  writ  upon  the  door  of  the  dwelling-house  or  other  con- 
spicuous part  of  the  property  (x).  Where  the  action  isbroagfat 
^  only  to  recover  land  situate  within  the  jurisdiction  (with  or  with- 
out rents  or  profits),  the  writ  may,  by  leave  of  the  Court  or  a 
Judge,  be  served  out  of  the  jurisdiction  (2^).  Judgment  for  the 
recovery  of  possession  of  land  may  be  enforced  by  writ  of  posses- 
sion (z)y  and  the  writ  will  issue  notwithstanding  that  the  landlord's 
estate  in  the  premises  has  terminated  after  the  commencement  of 
the  action  and  before  trial,  unless  the  issue  of  the  writ  would  be 
unjust  and  futile  ;  and  this  it  lies  upon  the  defendant  to  show  (a). 

Where  an  action  to  recover  the  land  is  brought  against  the 
tenant  by  a  person  claiming  adversely  to  the  landlord,  the  tenant 
is  required,  under  penalty  of  forfeiting  the  value  of  three  years 
improved  or  rack-rent  of  the  premises  (&),  to  give  notice  to  the 
landlord,  so  that  the  latter  may  defend  his  title  (c).  The  land- 
lord can  then,  by  leave  of  the  Court  or  a  Judge,  appear  and 
defend  (rf). 

Action  in  the  County  Court. 

The  landlord  can  recover  possession  in  the  county  court,  either 
by  an  action  for  the  recovery  of  possession,  or  by  an  action  of 
ejectment  (e).  The  first  is  a  procedure  specially  designed  for  the 
case  of  landlord  and  tenant,  and  applies  where  the  tenant  is 
holding  over  or  where  the  landlord  has  a  present  right  of  re-entiy 
for  rent  in  arrear:  the  second  corresponds  with  the  ordinary 
procedure  in  ejectment. 


(x)  R.  S.  C.  Ord.  9,  r.  9.  See 
the  notes  to  that  rule  in  the  Annual 
Practice  and  in  the  Yearly  Supreme 
Court  Practice;  and  see  further,  as 
to  procedure,  Ord.  12,  r.  28  (de- 
fence limited  to  part  of  property 
claimed);  Ord.  13,  rr.  8,  9  (judg- 
ment in  default  of  appearance,  or 
upon  limited  defence)  ;  Ord.  27, 
rr.  7,  8  (judgment  in  default  of 
pleading). 

(y)  R.  S.  C.  Ord.  11,  r.  1  (a) ; 
judgment  of  Coleridge,  J.,  in  Aifnew 
V.  miier  (1884),  14  Q.  B.  D.  78. 

(z)  E.  S.  C.  Ord.  42,  r.  5; 
Ord.  47,  rr.  1,  2.  Where  the 
execution  of  the  writ  will  evict  a 
person  other  than  the  defendant,  who 
has  no  notice  of  the  action,  and  who 


does  not  claim  to  hold  through  the 
defendant,  the  judgment  will  beeet 
aside  so  far  as  concerns  such  person 
on  his  electing  to  be  added  as  defen- 
dant: Mi^itt  Y.  Johnson  (1890),  63 
L.  T.  507.     See  Old.  12,  r.  25. 

(a)  Knight  v.  C/arke  (1885),  U 
Q.  B.  D.  294.  See  Gibhitis  v.  Buck- 
Jund  (1863),  1  H.  &  C.  736. 

(6)  See  Crocker  v.  FothtrgiU  {\m). 
2  B.  &  A.  652. 

(c)  Common  Law  Plxxsedure  Act 
(15  &  16  Vict  c.  76),  s.  209. 

(d)  See  R.  S.  C.  Ord.  12,  rr.  25 
— 27.  As  to  ejectment  by  mortgagee, 
see  BuMey  v.  Buckley  (1787),  1  T.B. 
647. 

(e)  County  Court  Rules,  1903^ 
Ord.  5,  r.  3. 
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The  County  Courts  Act,  1888,  provides  (by  sect.  138)  that  when  Action  to 
a  tenancy  of  any  corporeal  hereditament,  where  neither  the  ^^^ton. 
value  of  the  premises  nor  the  rent  exceeds  50Z.  a  year  (/),  has  Tenant  hold- 
expired  or  has  been  determined  by  landlord  or  tenant  by  notice  ^°^  ^^®'"- 
to  quit,  and  the  tenant,  or  any  person  holding  or  claiming  under  ^  43  '^g  j^g  ' 
him,  neglects  or  refuses  to  deliver  up  possession,  possession  of  the 
premises  may  be  recovered  upon  a  plaint  entered  by  the  land- 
lord ig)  in  the  county  court  of  the  district  in  which  the  premises 
lie(fc).     The  section  only  applies  where  there  is  the  ordinary 
relation  of  landlord  and  tenant  existing  (i).     In  the  County  Courts 
Act,  1856  (A;),  s.  50,  **  legal  notice  "  was  mentioned  (i),  but  under 
the  Act  of  1888  it  is  conceived  that  a  notice  in  accordance  with  the 
agreement  of   the  parties  will  determine  the  tenancy  for  the 
purpose  of  the  188th  section,  although  it  is  not  a  strict  legal 
notice.     An  order  made  under  the  section  is  not  conclusive  as  to 
title  (m) ;  but  it  is  submitted  that  the  jurisdiction  of  the  county 
court  is  not  excluded  by  a  question  of  title  being  in  dispute  (n). 
The  landlord  can  proceed  in  the  county  court  notwithstanding 
that  an  action  of  ejectment  brought  by  him  is  pending  in  the 
High  Court  (0) ;  but  he  is  liable  to  have  the  county  court  action 
struck  out  unless  the  High  Court  action  is  discontinued  (p). 

Sect.  139  of  the  Act  of  1888  provides  a  summary  procedure  Rentinarrear 
for  the  recovery  of  the  premises  of  the  value  above  mentioned  ^°d  no  dis- 
when  a  half-year's  rent  is  in  arrear  and  no  suflScient  distress  is 
to  be  found  on  the  premises.  On  plaint  entered  by  the  landlord, 
and  on  proof  of  the  matters  mentioned  in  the  section,  the 
judge  may  order  possession  to  be  given  to  the  landlord  on  or 
before  such  day,  not  less  than  four  weeks  from  the  hearing,  as 
the  judge  thinks  fit  to  name,  unless  within  that  period  all  the 
rent  in  arrear  and  the  costs  are  paid  into  court 


Sect.  139. 


(/)  Where  the  rent  is  originally 
over  50Z.  a  year,  the  case  is  not 
brought  within  the  section  by  a  verbal 
agreement  to  reduce  the  rent,  there 
being  no  new  demise:  Crowley  v. 
VUtey  (1852),  7  Ex.  319. 

{q)  See  sect.  186  of  the  Act. 

{h)  FAUs  V.  Peachy  (1849).  18  L.  J. 
Q.  B.  137. 

(t)  Jones  V.  Owm  (1848),  18  L.  J. 
Q.  B.  8;  Banks  v.  Rehheck  (1851),  20 
L.  J.  a  B.  476. 

{k)  19&20  Vict.  c.  108. 

{I)  Friend    v.     Fihaw    (1887),    20 

L.T. 


Q.  B.  D.  374. 

[m)  Campbell  v.  Loader  (1865),  3 
H.  &  0.  520,  525;  cf.  ffodson  v. 
Wallcer  (1872),  L.  R.  7  Ex.  55. 

(n)  See  sect.  60  of  the  Act  of  1888 ; 
and  note  that  Kerh'n  v.  Kerkin(\So4), 
3  E.  &  B.  399,  and  Pearson  v.  Olaze- 
brook  (1867),  L.  R.  3  Ex.  27,  were 
decided  on  sect.  58  of  the  Act  of  1846. 

(o)  Bissill  V.  Williamson  (1861),  7 
H.  &  N.  391. 

(p)  County  Court  Rules,  1903, 
Ord.  22,  r.  11. 
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Actiou  of 
ejectment. 

Swt.  59. 


Appeal. 


The  same  Act  provides  that  all  actions  of  ejectment,  where 
neither  the  value  of  the  lands,  tenements  or  hereditaments,  nor 
the  rent  payable  in  respect  thereof,  exceeds  501.  a  year  (q),  may 
be  brought  in  the  county  court  of  the  district  in  which  the 
premises  are  situate.  Up  to  the  specified  limit  this  action 
corresponds  to  the  action  to  recover  land  in  the  High  Court, 
and  the  procedure  is  regulated  in  a  similar  manner  (r).  A  sub- 
tenant upon  whom  process  is  served  must  forthwith  give  notice 
to  his  immediate  landlord,  under  penalty  of  forfeiting  three 
years'  rack-rent  of  the  premises  («).  The  county  court  has 
jurisdiction  where  the  dispute  relates  to  a  part  of  premiseB 
worth  less  than  501.  a  year,  although  the  entire  premises  are 
let  at  a  rent  exceeding  that  sum  (t). 

There  is  a  right«of  appeal  in  a  county  court  action  upon  any 
point  of  law  or  equity,  or  upon  the  admission  or  rejection  of  any 
evidence;  but  in  an  "action  for  the  recovery  of  tenements," 
leave  to  appeal  is  required  if  the  yearly  rent  or  value  of  the 
premises  does  not  exceed  20Z.  {n).  The  phrase  ''action  for  the 
recovery  of  tenements  "  has  been  held  to  include  an  action  for 
the  recovery  of  land  under  sect.  59,  so  as  to  import  the  202.  limit 
into  an  appeal  in  such  an  action  (x),  but  it  seems  more  probable 
that  the  limit  only  applies  to  actions  under  ss.  188  and  139  (y). 


Proceedings  before  Justices. 

In  certain  cases  possession  may  be  recovered  by  proceedings 
before  justices  under  the  Small  Tenements  Becovery  Act,  1838(2), 


{q)  As  to  aacertaining  the  rent  for 
thispurpose,  see EUUm  v. i2o«« (1868), 
Ij.  It.  4  Q.  B.  4 ;  Brown  v.  Cocking 
(1868),  L.  R.  3  Q.  B.  672. 

(r)  See  County  Court  Eules,  1903, 
Ord.  4,  r.  1  (as  to  joining  other 
causes  of  action);  Ord.  7,  r.  24 
(service  where  possession  is  vacant) ; 
Oi-d.  10,  r.  4  (letting  landlord  in  to 
defend) ;  Ord.  9,  r.  6  (admission 
of  title) ;  Ord.  lo,  r.  5  (limiting 
defence  to  part  of  property). 

(s)  Sect.  140  of  tlie  Act  of  1888. 

(t)  Stolworthij  V.  Powell  (1886),  55 
L.  J.  Q.  B.  228;  Rutherford  v. 
Mm-te(1879),  41  L.  T.  435. 

(u)  Sect.  120  of  the  Act  of  1888. 

{x)  E,  of  Shrewsbury  v.  Oarfield 
(1891),  60  L.J.  Q.  B.  765. 

(v)  See  the  notes  on  the  sections 


referred  to  in  the  text  in  the  Yeaclj 
County  Court  Practice. 

(2)  1  &  2  Vict.  c.  74.  The  pro- 
cedure of  this  statute  is  appUed  by 
the  Inclosure  Act,  1845  (8  &  9  Vict 
c.  118),  s.  Ill,  to  the  recovery  of 
possession  of  allotment  gardens  let 
under  that  Act,  and  by  the  Allot- 
ments Extension  Act,  1882  (45  &  46 
Yict.  c.  80),  s.  12,  to  allotments  under 
this  latter  Act.  It  also  applies  to 
allotments  under  the  Allotments  Act. 
1887  (50  &  51  Yict.  c.  48),  possessioii 
of  such  allotments  heing  recoverable 
\mder  sect.  8  (1)  hy  the  sanitary 
authority  as  landlords,  in  the  same 
manner  as  in  other  cases  of  land- 
loi-d  and  tenant.  By  the  Gnunmar 
Schools  Act,  1840  (3  &  4  Vict  c  77), 
s.  19,  it  is  extended  to  the  recoveiy 
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or,  if  the  premises  are  deserted,  under  the  Distress  for  Eent 
Act,  1737(^7). 

By  the  first  section  of  the  Act  of  1838  it  is  enacted  as 
follows : — 

*' When  the  term  or  interest  of  the  tenant  of  any  house,  land, 
or  other  corporeal  hereditaments  held  by  him  at  will  or  for  any 
term  not  exceeding  seven  years,  either  without  being  liable  to 
the  payment  Of  any  rent,  or  at  a  rent  not  exceeding  the  rate  of 
20Z.  a  year,  and  upon  which  no  fine  shall  have  been  reserved  or 
made  payable,  shall  have  ended  or  shall  have  been  duly  deter- 
mined by  a  legal  notice  to  quit  or  otherwise,  and  such  tenant, 
or  (if  such  tenant  do  not  actually  occupy  the  premises,  or  only 
occupy  a  part  thereof,)  any  person  by  whom  the  same  or  any 
part  thereof  shall  be  then  actually  occupied,  shall  neglect  or 
refuse  to  quit  and  deliver  up  possession  of  the  premises  or  of 
such  part  thereof  respectively,  it  shall  be  lawful  for  the  landlord 
of  the  said  premises,  or  his  agent,  to  cause  the  person  so  neglect- 
ing or  refusing  to  quit  and  deliver  up  possession,  to  be  served 
(in  the  manner  hereinafter  mentioned)  with  a  written  notice  in 
the  form  set  forth  in  the  schedule  to  this  Act  (6),  signed  by  the 


1  &  2  Vict. 
c,  74,  8.  1. 

If  tenant  at 
rent  not  ex- 
ceeling  20^. 
a  year  upon 
expiration  or 
determination 
of  his  interest 
refuses  or 
neglects  to 
deliver  up 

{)osse8sion, 
andlord  may 
fterve  him 
with  notice 
of  his  inten- 
tion to  pro- 
ceed under 
this  Act. 


of  school  prem.iBe8  from  a  dismissed 
master;  by  the  Charitable  Trusts 
Act.  1860  (23  &  24  Vict.  c.  136),  s.  13, 
to  the  recovery  of  charity  premises 
held  over  by  an  officer  or  recipient  of 
the  benefit  of  a  charity ;  and  by  the 
Admiralty  Lands  and  "Works  Act, 
1864  (27  &  28  Vict.  c.  57).  s.  12,  to 
the  recovery  of  lands  purchased  by 
the  Admiralty.  As  to  recovery  of 
possession  against  tenants  of  parish 
lands,  see  the  Poor  Belief  Act,  1819 
(59  Geo.  3,  c.  12),  ss.  24,  25;  5.  v. 
J  J.  of  Middlesex  (1889),  7  Dowl.  767; 
Wildbor  V.  Rainforth  (1 828),  8  B.  &  0. 
4;  Appleto7i  v.  Morray  (1860).  8 
W.  E.  663.  The  jurisdiction  of  the 
justices  under  this  last  Act  is  not 
ousted  by  a  claim  of  title :  Ex  parte 
Vaughan  (1866),  L.  R.  2  Q.  B.  114. 
As  to  reviewing  the  decision  of  the 
justices  under  these  statutes,  see  R, 
V.  BolUm  a84l),  1  Q.  B.  66.  As  to 
lecover^r  of  possession  of  land  which 
is  to  be  inclosed  under  the  Inclosure 
Act,  1845  (8  &  9  Vict,  a  118),  see  the 
Inclosure  Act,  1852  (15  &  16  Vict, 
c.  79),  s.  13,  and  Chilcote  v.  YouMon 
(I860).  3  E.  &  E.  7. 
(a)  1 1  Geo.  2,  c.  19,  s.  16. 


(6)  This  is  Form  No.  1  in  the 
schedule  to  the  Act.  It  is  headed 
"  Notice  of  owner's  intention  to  apply 
to  justices  to  recover  possession,"  and 
is  as  follows  : — 

**  I, [owner,  or  agent  to , 

the  owner,  aa  the  case  may  ftc],  do 
hereby  give  you  notice,  that  xinless 

f  peaceable  possession  of  the  tenement 
shortly  deacribing  it"]  situate  at , 

which  was  held  of  me,  or  of  the  said 

[a«  the  case  may  6«],  under  a 

tenancy  from  year  to  year,  or  [as  the 
case  may  (e],  which  expired  [or  was 
determined]  by  notice  to  quit  from 

the  said  ,  or  otherwise  [as  the 

case  may  6c],  on  the day  of . 

and  which  tenement  is  now  held  over 

and  detained  from  the  said ,  be 

given  to  [the  owner  or  agent] 

on  or  before  the  expiration  of  seven 
dear  days  from  the  service  of  this 

notice,  1,  ,  shall  on  next, 

the day  of ,  at of  the 

dock  on  the  same  day,  at .  apply 

to  her  Majesty's  justices  of  the  peace 

acting  for  the  district  of L6etn^ 

the  districty  division  or  place  in  which 
tfie  said  tenement,  or  any  part  thereof, 
is  situate'],  in  petty  sessions  assembled^ 
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delivered  up, 
on  pr<x)f  by 
landlord  of 
certain  facts, 
justices  may 
issue  warrant 
directing  con 


said  landlord  or  his  agent,  of  his  intention  to  proceed  to  recover 

possession  under  the  authority  and  according  to  the  mode  pre- 

If  tenant  does  scribed  in  this  Act;  and  if  the  tenant  or  occupier  shall  not 

before  Jurtlces  thereupon  appear  at  the  time  and  place  appoint,ed,  and  show  to 

and  show         the  satisfaction  of  the  justices  hereinafter  mentioned  reasonable 

cause  wny 

possession  cause  why  possession  should  not  be  given  under  the  provisions 
should  not  be  q{  ^his  Act,  and  shall  still  neglect  or  refuse  to  deliver  up  posses- 
sion of  the  premises,  or  of  such  part  thereof  of  which  he  is  then 
in  possession,  to  the  said  landlord  or  his  agent,  it  shall  be  lawful 
for  such  landlord  or  agent  to  give  to  such  justices  proof  of  the 
holding  and  of  the  end  or  other  determination  of  the  tenancy, 
stables  to  give  ^j^jj  ^he  time  or  manner  thereof,  and,  where  the  title  of  the 

possession  of  ,  •  •  vi 

premises  to       landlord  has  accrued  since  the  letting  of  the  premises,  the  right 
andio   .  j^y  which  he  claims  the  possession ;  and  upon  proof  of  service 

of  the  notice,  and  of  the  neglect  or  refusal  of  the  tenant  or 
occupier,  as  the  case  may  be,  it  shall  be  lawful  for  the  justices 
acting  for  the  district,  division,  or  place  within  which  the  said 
premises,  or  any  part  thereof,  shall  be  situate,  in  petty  sessions 
assembled,  or  any  two  of  them  (c),  to  issue  a  warrant  under 
their  hands  and  seals  to  the  constables  and  peace  officers  of  the 
district,  division,  or  place  within  which  the  said  premises  or  any 
part  thereof  shall  be  situate,  commanding  them,  within  a  period 
to  be  therein  named,  not  less  than  twenty-one  nor  more  than 
thirty  clear  days  from  the  date  of  such  warrant,  to  enter  (by 
force  if  needful)  into  the  premises,  and  give  possession  of  the 
same  to  such  landlord  or  agent." 

The  foregoing  section  does  not  protect  the  applicant  from  an 
action  for  unlawful  entry  (rf),  nor  does  it  afifect  the  outgoing 
tenant's  rights  under  the  custom  of  the  country  or  otherwise  (e). 


to  issue  their  warrant  directing  the 
constables  of  the  said  district  to  enter 
and  take  possession  of  the  said 
tenement  and  to  eject  any  person 
therefrom, 

"  Dated  this . 


•*  (Signed) 


"To  Mr. 


**  [owner  or  agent]. 


As  to  the  suflBciencv  of  the  notice,  see 
Delanef/  v.  Fox  (1856),  1  C.  B.  N.  S. 
166.  As  to  service  of  the  notice,  see 
sect.  2  of  the  Act. 

(c)  A  stipendiary  magistrate  may 
exercise  alone  any  jurisdiction 
exercisable  by  two  justices :  Stipen- 


diary Magistrates  Act,  1858  (21  &  22 
Vict.  c.  73),  s.  1 ;  and  so  may  the 
Lord  Mayor  or  any  alderman  of  the 
city  of  liondon  sitting  at  the  Mansion 
House  or  Guildhall :  Summary  Juria- 
diction  Act,  1848  (1 1  &  1 2  Vict  c.  43), 
s.  34. 

(d)  Under  sect.  3  the  tenant  may 
procure  the  execution  of  the  warrant 
to  be  stayed  until  he  has  sued  the 
applicant  for  trespass.  See  Darling- 
ton V.  Pritchard  (1842),  4  M.  &  Or. 
783  ;  FUttfTB  v.  Allfrty  (1874),  L  B. 
10  C.  P.  29. 

(«)  Proviso  to  sect  1. 
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But  the  justices  and  the  constable  issuing  and  executing  the 
warrant  are  protected  (/). 

The  statute  only  applies  where  there  is  the  relation  of  landlord 
and  tenant  between  the  parties  (<7).  A  tenant  cannot  for  thd 
purpose  of  making  his  rent  exceed  20Z.,  and  so  excluding  the 
statute,  reckon  sums  not  properly  rent  which  he  has  undertaken 
to  pay,  such  as  rates  and  taxes  for  another  part  of  the  premises  (h). 
Where  the  tenancy  and  its  determination  and  the  tenant's  refusal 
to  quit  are  proved,  the  jurisdiction  of  the  justices  is  not  ousted 
by  the  tenant  setting  up  the  title  of  a  third  person  (i).  It  is 
essential  that  the  warrant  shall  be  to  a  constable  or  police  officer, 
and  the  subsequent  proceedings  justifying  the  entry  must  allege 
this  (A;).  The  issue  of  the  warrant  does  not  abridge  the  lessor's 
common  law  right  of  entry,  and  he  may  exercise  such  right 
within  the  twenty -one  days  of  grace  during  which  the  warrant 
cannot  be  enforced  (Z).  Where  a  magistrate  had  made  an  order 
for  a  warrant  to  issue,  but  suspended  it  for  ten  days,  with  an 
intimation  that,  if.  the  tenant  did  not  go  out  within  the  ten 
days,  the  warrant  would  issue,  it  was  held  that  the  Act  did  not 
empower  the  magistrate  to  make  such  an  order  (7n). 

For  the  case  of  deserted  premises,  the  16th  section  of  the 
Distress  for  Rent  Act,  1737,  provides  as  follows  : — 

''If  any  tenant  holding  any  lands,  tenements,  or  heredita-  In  case  of 
ments  at  a  rack-rent,  or  where  the  rent  reserved  shall  be  full  premises. 
three-fourths  of  the  yearly  value  of  the  demised  premises,  who  ii  Geo.  2, 
shall  be  in  arrear  for  one  half-year's  (n)  rent,  shall  desert  the  °"  ^^'  *'  ^^* 
demised  premises  (o),  and  leave  the  same  uncultivated  or  unoccu-  owing  half- 
pied,  so  as  no  sufficient  distress  can  be  had  to  countervail  the  ?®*'^!5?'^^ 
arrears  of  rent,  it  shall  and  may  be  lawful  for  two  or  more  demised 
justices  of  the  peace  of  the  county,  riding,  division,  or  place  thaiTnT'^ 


(/)  Sect.  5.  It  is  doubtful  whether 
this  section  protects  a  person  acting 
in  aid  of  the  constable  :  Edmunds  y. 
Finniger  (1845),  7  Q.  B.  558;  and  as 
to  the  applicant's  liability  in  case  of 
irregularity  in  the  proceedings,  see 
sect.  6 :  Ddaney  v.  Fox  (1856),  1 
C.  B.  N.  S.  166. 

{(f)  Brown  v.  Newinarch  (1875),  40 
J.  P.  212  ;  Webb  v.  Fordred  (1868), 
•JO  J   p   804 

{h)  Re  JJ.  of  Richmond  (1893),  10 
L.  R.  68. 


(0  Rees  V.  Davies  (1858),  4  C.  B. 
N.  S.  56. 

(k)  Jones  v.  C?uipma?i  (1845),  14 
M.  &  W.  124. 

'(/)  Joiies  V.  Foley  (1891),  1  Q.  B. 
730. 

(m)  Rey.  v.  Hopkins  (1900),  64 
J.  F.  454. 

(n)  **  Half-year's"  was  substituted 
for  '*  year's  "  by  57  Geo.  3,  c.  52. 

(o)  See  Ex  parte  Pilton  (1818),  1 
B.  &  A.  369. 
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TERMS   OF   QUITllNG. 


CHAP.  VU. 


sufficient  dis- 
tress can  be 
found,  land- 
lord may 
request  two 
justices  to 
come  and  view 
the  same. 

And  to  affix 
on  premises 
notice  of  time 
at  which  they 
will  take 
second  view. 
If  tenant  at 
such  second 
view  do  not 
appear  and 
pay  rent  and 
there  is  no 
sufficient 
distress, 
justices  to  put 
landlord  in 
possession  and 
demise  to  be 
thenceforth 

void. 


(having  no  interest  in  the  demised  premises)  at  the  request  (p)  of 
the  lessor  or  landlord,  lessors  or  landlords,  or  his,  lier,  or  their 
bailiff  or  receiver,  to  go  upon  and  view  the  same  (q),  and  to  affix, 
or  cause  to  be  affixed,  on  the  most  notorious  part  of  the  premises 
notice  in  writing  what  day  (at  the  distance  of  fourteen  days  (r)  at 
least)  they  will  return  to  take  a  second  view  thereof ;  and  if  upon 
such  second  view  the  tenant,  or  some  person  on  his  behalf,  shall 
not  appear  and  pay  the  rent  in  arrear,  or  there  shall  not  be 
sufficient  distress  upon  the  premises,  then  the  said  justices  may 
put  the  landlord  or  landlords,  lessor  or  lessors,  into  the  possession 
of  the  said  demised  premises,  and  the  lease  thereof  to  such 
tenant,  as  to  any  demise  therein  contained  only,  shall  from 
thenceforth  become  void." 

An  appeal  may  be  made  from  the  decision  of  the  justices  to 
judge  of  assize  (s);  but,  although  the  order  of  the  justices  is 
reversed,  an  action  of  trespass  for  the  eviction  does  not  lie  against, 
either  the  justices,  the  constable,  or  the  landlord,  provided,  as  to 
the  landlord,  that  he  has  not  misled  the  justices  (t). 


( p)  The  request  or  complaint  need 
not  be  on  oath:  Basttrn  v.  Cartw 
(1825),  \i  B.  &  C.  649. 

(</)  Under  the  Metrop.  Police 
Courts  Act,  1840  (3  &  4  \ict.  c.  84), 
8.  13,  a  metropolitan  police  magis- 
trate is  iiot  required  to  view  the 
premises ;  he  may  send  a  constable 
instead,  in  manner  specified  in  the 
section.  But  this  exemption  does 
not  extend  to  the  Loi-d  Mayor  or  an 
aldeiman  sitting  at  the  Mansion 
House  or  Guildhall :  Kdicards  v. 
Hodyt^s  (1856),  15  C.  B.  477. 


(r)  I.e.y  clear  davs  :  <  V«iA-  v. 
Justicea  of  Briyhivu  (18o«),  1  F.  &  F. 
110. 

(«)  Sect.  17.  See  R.  v.  ^icell 
(1845),  8  Q.  B.  161;  11,  v.  TraUl 
(1840),  12  A.  &E.  761. 

[t)  Aahcroft  v.  Bvurue  (1832),  3 
B.  &  Ad.  684  (where  the  justices 
were  overruled  on  the  fact  of  deser- 
tion) ;  Hasten  v.  Careir,  sttjira.  As 
to  mandamus  to  compel  the  magiB- 
trates  to  deliver  possession,  see  Ex 
parte  Fiddtr  (1840),  8  Dowl.  535. 


INDEX. 


Abandoned  Premises, 

entry  of  landlord  upon,  at  expiration  of  lease,  569 
proceedings  before  justices  for  recovery  of,  581 

Abandonment  of  Distress, 

quitting  possession  of  goods  does  not  necessarily  operate  as,  293 
tenant  may  retake  abandoned  distress,  295 

Abatement  of  Eknt, 
agreement  for,  106 
specific  performance  with,  116 

Abuttals,  construction  of,  133 

Acceptance, 

by  bringing  action,  104 
complete  when  letter  posted,  104 
of  new  lease,  when  implied  surrender,  488,  489,  490 
offer,  103, 104,  122 
rent  from  tenant  holding  over,  95 
in  lieu  of  double  rent,  479 
under  agreement  for  lease,  94 

void  lease,  94 
when  waiver  of  double  value,  568 

forfeiture,  500 
notice  to  quit,  479 
third  person  as  tenant  with  consent  of  prior  tenant,  490 
undertenant  as  tenant  by  lessor,  491 
stamping,  122 
unconditional  and  unequivocal,  103,  108 

Accident, 
fire,  333 

inevitable  or  unavoidable,  210 
to  stranger,  335 

Accidental    Defect    in    Premises,    liability  of    landlord    for, 
334,  335 

Acknowledgment, 

does  not  require  lease  stamp,  175 

of  lease  by  married  woman,  14,  15,  16,  18,  20 

want  of,  184 

of  title,  573 
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AOQUIBSCENCE, 

delay  amounting  to,  117 
in  breach  of  covenant,  163,  367 
irregularity  of  notice  to  quit,  480 

AcBXAGE  Bent,  194,  197,  212 

Action, 

acceptance  of  agreement  by  bringing,  104 

continuing  cause  of,  405 

for  breach  of  covenant,  163,  347 

damages  for  breach  of  agreement  to  let,  115,  354 

double  rent,  568.    See  Double  Bent. 

double  value,  313,  566.    Bee  Double  Value. 

excessive  distress,  287>  288 

fraudulent  removal  of  goods,  275 

illegal  distress,  313 

irregular  distress,  297 

penalty,  163 

pound-breach,  290,  294,  295 

recovery  of  land,  574,  576.    Bee  Land. 

rent,  226,  244,  329.     Bee  Bent. 

replevin,  309 

specific  performance,  116 

trespass,  192,  284,  291,  298,  305,  309,  313,  351,  899,  406,  582 

use  and  occupation,  192>  247,  330,  415.      Bee  Use  ani> 
Occupation. 

waste,  352. 
of  ejectment^  192,  308,  574,  576.    Bee  Land. 
on  covenants,  parties  to,  160. 
to  recover  possession,  215,  574.    Bee  Possession. 

Additional  Bent,  164,  219 
construed  as  a  penalty,  164 
for  hay  sold  off,  372 

improvements,  219 
on  breach  of  covenants,  227 

distress  for,  219 
reservation  of,  227 
whether  a  penalty,  227 

Adhesive  Stamp, 

penalty  for  not  affixing  before  execution  of  instrument,  180 
when  duty  on  lease  may  be  denoted  by,  175, 176, 179 

"  Adjoining,''  meaning  of,  361 

Administration,  restraint  on  distresses  in  certain  cases  of,  325 

Administration  Action,  effect  of  judgment  in,  61 

Administrator, 
distress  by,  254 
lease  by,  60-62 

administrator  ad  eolligenda  bona  defuneti,  60 
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Aduinistratob — continued . 
lease  by — continued. 

administrator  durante  absentia,  60 
administrator  durante  minori  cetate,  60 
•     with  option  of  purchase,  60 
liability  of,  for  rent  and  upon  covenants  in  lease,  462 
underlease  by,  60.    And  tee  Exbctjtobb 

Administbatos  of  Convict, 

convict's  property  vests  in,  21,  461 
leases,  sales,  etc.,  by,  21,  461 

Admissions,  by  tenant,  evidence  of  time  of  commencement  of 
tenancy,  470 

Advowson,  lease  of,  now  prohibited,  2,  126 

Agent, 

appointed  by  infant  to  make  lease,  8 

appointment  of,  to  contract,  110 

execute  lease  by  deed,  70 

authority  of,  to  contract  for  letting  of  land,  110 

determine  tenancies,  476 

lease,  71 

clerk  of^  signature  of  memorandum  by,  110 

duty  of,  71 

house^  71 

lease  by,  70 

mode  of  execution  of,  71 

lease  to,  by  principal,  73 

mistake  due  to,  120 

notice  to  quit  by,  475 

occupation  by,  88 

party  to  memorandum  in  writing,  108, 110 

payment  or  tender  of  rent  to,  224 

by  cheque,  243 

effect  of,  as  evidence  of  princi> 

pal's  title,  244 
personal  liability  of,  72 

revocation  of  authority  of,  224 

Agistment,  cattle  at, 

tender  of  rent  by  owner  of,  299 
when  they  may  be  distrained,  267 

Agreement, 

acceptance  of,  103 
binding,  103 
certainty  of,  118 
collateral,  parol  evidence  of,  129 
completeness  of,  117 

executed  distinguished  from  executory,  122 
executory,  effect  of,  where  tenant  not  to  be  disturbed  while 
rent  paid,  150 
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AoKBEMENT — continued. 
hardship  of,  119 
injunction  in  aid  of,  122 
made  as  an  escrow,  111 
mere,  without  words  of  present  demise,  78 
mutuality  of,  117 
new  lease  under  power,  for,  54 
not  to  be  performed  within  a  year,  129 
parol,  105-113,  129 
partly  relating  to  land,  106 
remedies  for  breach  of,  115,  116 
to  let,  before  and  since  Judicature  Acts,  79-81 
unfairness  of,  119 
using  words  of  present  demise,  79 
underlease,  for,  114 
unstamped,  122,  123 

AoBEEMBNT  FOR  Leass,  78,  103-123,  189.     And  see  Conteact. 
assignable,  419 
building,  80,  81,  116,  119 
by  copyholder,  119 

parol.  111 
certainty  of,  118 
completness  of,  117 

constituted  by  offer  and  acceptance,  103 
effect  of,  in  county  court,  82 
entry  under,  81 
for  future  lease,  80 
how  distinguished  from  lease,  78 

to  be  made,  103 
instances  of,  79 

is  a  contract  within  s.  4  of  Statute  of  Frauds,  105 
liability  for  rent  under  parol,  106 
may  control  lease  granted  under  it,  126 
occupation  under,  effect  of,  91 
parol  variation  of,  106,  120 
parties  t<o,  108,  109 
payment  of  rent  under,  effect  of,  81 
present  effect  of,  95 
proof  of  subsequent,  121 
remedies  for  breach  of.  115 
action  for  damages,  115 

specific  performance,  116, 125 
rights  of  intended  lessee  under,  113 

as  t/O  title,  113 

as  to  covenants,  114 
stamp  on,  122,  123 

counterpart  of,  123 
subject  to  condition  precedent,  117 

formal  contract,  105 
sums  reserved  by  way  of  rent  on,  219 

(  ^  ) 


INDKX. 

Agreement  fob  Lease — continued. 

where  no  stipulation  as  to  covenants,  114 
within  Statute  of  Frauds.  104 

Aqsicultubal  Fixtukes, 
compensation  for,  524 
right  to  remove, 

at  common  law,  522 

statutory  right  to  remove,  522,  523 

under  Agricultural  Holdings  Acts,  523 

AOBICULTURAL    HOLDING, 

"best  rent,"  43 

dispute  as  to  distress  on,  279,  314 

length  of  notice  to  quit,  467 

limitation  of  distress  on,  279 

resumption  of  possession  of  part  of,  474 

service  of  notice  to  quit,  477 

tender  of  rent  by  owner  of  live  stock  agisted  on,  299 

Agbicultxjral  Holdings  Acts,  1883  and  1900 
allotments,  558-560 
appeals,  547,  548 

application  of  "  capital  money,"  555 
appointment  of  guardian  or  next  friend,  563 
arbitration  procedure  under  Act  of  1900... 544 
award,  544,  547,  549,  550,  552 
before  one  arbitrator,  547,  648 

two  arbitrators,  547,  548,  651 
bringing  in  other  claims,  546 
costs,  550 

false  evidence  in,  548 
forms,  550,  551 
jurisdiction  over,  545 
mode  of  arbitration  optional,  544 
non-applicability  of  Arbitration  Act,  1889,  to,  548 
rules  regulating,  548 

stating  case  for  opinion  of  county  court,  647,  649 
ascertainment  of  amount  of  compensation,  541 
Assignment  of  statutory  charges,  556 
avoidance  of  agreements  inconsistent  with,  542 
"  beat  rent,"  557 
"  blaes,"  539 
Board  of  Agriculture,  545,  548,  551,  554,  566 

rules,  548 
changes  of  tenancy,  643 
charge  upon  holding,  546,  6&i,  556,  556 
compensation  for  improvements,  right  of  tenant  to,  537 

outside  the  Acts,  642 
consent  of  landlord  to  improvement,  640 

to    payment    by   incoming   to    outgoing 
tenant,  542 
(     5     ) 
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AaBicuLTURAL  HOLDINGS  AcTS,  1883  AND  1900 — Continued. 
cottage  gardens,  558-560 

county  court,   control  and  jurisdiction  of,  5^,  545,  547,  548, 

549,  553 
costs  of  proceedings  in,  553 
Crown  and  Duchies  lands,  application  of  the  Acts,  to,  557,  563 
definitions,  587 

determination  of  tenancy,  537,  538,  545,  546 
distress  for  rent,  279,  299 
ecclesiastical  and  charity  lands,  application  of  the  Acts  to, 

557 
executors  of    deceasd  landlord,    charge   in  favour  of,   545, 

554 
«*  final  notice  to  quit,"  543 
first  schedule  to  Act  of  1900... 538 

Part  I.  (consent  of  landlord),  538,  540 
Part  II.  (notice  to  landlord),  539,  540 
Part  III.  (no  consent  or  notice  required),  539» 
541 
form  of  claim  of  compensation,  546 
High  Court,  jurisdiction  of,  544,  548 
improvements  made  in  last  year  of  tenancy,  543 

specified  in  first  schedule  to  Act  of  1900... 538 
land  charge,  555,  661 
landlord  himself  tenant  of  holding,  555 
limited  owner,  powers  of,  557 
manures,  as  to,  542,  543 
market  gardens,  as  to,  542,  562,  563 
meaning  and  "  designation  "  of  "  landlord,"  538,  545,  557 

"  tenant,"  587,  543,  544,  545» 
557 
notice  of  landlord's  claim  against  tenant,  546 

to  landlord  of  intended  improvement,  540,  541' 
"  particular  agreement  in  writing,"  541 
payment  by  incoming  to  outgoing  tenant,  542 
recovery  of  compensation,  547,  553 
removal  of  fixtures,  523,  52  i 
saving  of  common  law  rights,  557 
second  schedule  to  Act  of  1900... 548 
Part  I.  (single  arbitrator),  548 
,Part  II.  (two  arbitrators),- 551 
separate  award,  547 
service  of  notices  under,  477 
substituted  compensation,  540,  541,  542 

award  in  cases  of,  552 
Tenants'  Compensation  Act,  1890,  provisions  of,  560-562 
time  for  claiming  compensation,  545 
"  warping  "  of  land,  538 
what  holdings  the  Acts  apply  to,  537 
where  landlord  is  a  trustee, 

charge  and  recovery  of  compensation,  556 
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AOBICULTTTRAL   LaND, 

description  of,  in  lease,  132 
exemption  of  occnpiers  of,  from  rates,  383 
situate  on  banks  of  stream,  412 
usual  covenants  in  lease  of,  155, 156 

Alibn,  lease  by  or  to,  20,  21 

ALIiOTMJBNTS, 

compensation  on  compulsory  hiring  of  land  by  parish  council 

for,  558 
compensation  to  outgoing  tenants  of,  558-560 
failure  of  sanitary  authority  in  duty  as  to,  35 
letting  of  charity  lands  for,  39 
letting  of,  by  parish  council  or  meeting,  35 

by  public  authority,  34 
recovery  of  possession  of,  578 
removal  of  buildings  from,  520 

fruit  and  other  trees  from,  35,  520 

Altebationb, 

enforcement  of  covenant  against,  351 

expenditure  in,  112, 113 

in  lease  after  execution,  effect  of,  184 

in  relation  to  waste,  350,  351 

of  agreement  for  yearly  tenancy,  185 

tenant  not  liable  for,  336 

Ambassador,  goods  of,  privileged  from  distress,  266 
rates  of  house  occupied  by,  388 

Ambiguity, 

parol  evidence  to  remove,  128  ' 

Animals,  260,  261.    See  Cattle. 

fercB  naturcB  cannot  be  distrained,  261 

Annoyance, 

covenant  against,  361,  362 

Appobtionment 

of  conditions,  449,  503 

Appobtionment  of  Rent, 

distress  for  apportioned  rent,  248,  254 

%n  respect  of  eatate,  238 
how  made,  238,  239 

no  apportionment  as  between  land  and  goods,  240 
not  of  personal  liability,  240 

not  where  lessee  cannot  obtain  possession  of  part,  239 
on  grant  or  devise  of  part  of  reversion,  238 
on  loss  of  part  of  land  from  natural  causes,  239 
on  severance  of  reversion  by  death  of  lessor  intestate,  238 
on  tenant's  losing  possession  of  part  of  premises  (other- 
wise than  by  wrongful  eviction),  239 
where  land  taken  for  site  for  school,  240 
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Apportionment  op  Bent — continued, 
in  respect  of  estate — continued. 

where  land  taken  under  Church  Building  Acts,  240 

where  part  of  lands  taken  under  Lands  Clauses  Act,  240 

where  tenant  quits  part  of  holding  under  Agricultural 
Holdings  Acts,  240 
in  respect  of  time^  240 

apportioned  rent,  when  payable.  241 

effect  of  Act  of  1870... 241,  463 

in  bankruptcy,  242,  325 

in  winding  up,  328 

liability  for  apportioned  part,  242,  463 

not  in  favour  of  wrongful  e victor,  242 

Appbaisembnt  of  Distress,  288,  295,  29G 

action  for  selling  goods  distrained  without,  315 
growing  crops,  in  case  of,  300 
memorandum  of  appraisement,  300 

stamp  on,  301 
only  primdfade  evidence  of  value,  288 
when  now  necessary,  295,  300 
who  may  be  appraisers,  300 

Appraisers,  sale  to,  of  goods  distrained,  304 

Approval  of  Head  Lessor,  as  condition  precedent,  414 

A  PPURTEN  ANCES, 

meaning  of,  136 

to  a  house,  what  may  pass  as,  136 

to  land,  what  may  pass  as,  136 

Arbitrary  refusal  to  permit  assig^nment,  423,  424 

Arbitration, 

counterclaim  for,  544 

under  Agricultural  Holdings  Act,  1900... 544 

when  tenant's  only  remedy,  544 

Arbitrator, 

misconduct  of,  549 

powers  and  duties  of,  under '  Agricultural  Holdings  Acts, 
649-552 

Abrear,  when  rent  is  in,  249 

Arrears  of  Bent,  distress  for,  249,  254 

due  before  assignment  of  reversion,  449 

go  to  landlord's  executor,  450 

limitation  on  recovery  of,  278 

payable  on  execution  against  tenant,  317i  321 

Artisans'  Dwellings,  leases  of  land  for,  33 

Assent, 

by  executor  to  bequest  of  term,  450 
effect  of,  450 
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Assent — continued. 

by  executor  to  bequest  of  term — continued. 

evidence  of,  451    . 

where  bequest  is  to  executor,  451 
by  tenant,  to  grant  of  new  lease  to  third  person,  490 

Assent  to  Agreement, 

subject  to  formal  contract,  104 
unequivocal,  103 

"  ^SBSSMENTS,"  388,  389,  390 

Assign,  Right  to,  419.     See  Assignment. 

Assignee  of  Eevebsion, 
action  by,  444 
distress  by,  245 
rights  in  relation  to  breaches  before  assignment,  449,  450 

Assignee  of  Term, 

acceptance  of,  as  tenant  by  lessor,  438,  441 
application  for  new  lease  by  intending,  425 
bankrupt,  443,  456 
oommencement  of  tenancy  of,  471 
equitable  liability  of,  431,  432 
in  part  of  the  premises,  431 
liability  of,  to  lessee,  441 

on  indemnity,  442 
liability  of,  to  lessor, 
for  rent,  430,  456 
on  covenants,  431,  432,  441 

covenants  which  run  with  land,  431,  433,  442 
when  assignment  is  from  a  joint  lessee,  431 
when  assignment  is  without  licence,  425 
reassignment,  effect  of,  on  liability,  440 

to  whom  it  may  be  made,  440,  441 
rights  of,  against  assignor  as  to  title,  428 

lessor  on  covenants,  431 
successive,  442 

taking  as  mortgagee  or  trustee,  432 
who  is,  420,  421,  432 

Assignment, 

agreement  for,  442 

breaches  before,  449 

by  estoppel,  431 

by  tenant  at  will,  420 

by  way  of  security,  428 

charges  under  Agricultural  Holdings  Acts,  of,  556 

chattel  interest,  of,  428 

chose  in  action,  of,  438 

consent  to,  omission  to  ask,  421,  424 

arbitrarily  withholding,  423 
contract  for,  423,  426,  427 
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AssiONHSNT — continued. 

covenant  against,  151, 156,  420 

applies  to  reassignment  to  original  lessee,  426 

breach  of,  420,  421,  422,  495,  510 

construction  of,  420,  495 

continuing  breach  of,  503 

damages  for  breach  of,  425 

on  whom  binding,  421,  426 

what  acts  are  not  breaches  of,  421 
covenant  to  employ  a  particular  person  for  making,  429 
covenants  running  with  land  after,  434 
creditors'  deed,  in,  432 
determination  of  tenancy  at  will  by,  464 
distress  after,  250 
effect  of,  426,  441.  445 

^equitable  mortgagee  not  bound  to  take,  432 
for  unlawful  purpose,  443 
how  distinguished  from  underlease,  413,  414 
injunction  against,  426 
involuntary,  420,  460 
legal,  421,  432 

lessee  may  be  restrained  from,  420,  426 
liability  of  lessee  after,  441 
licence  to  assign,  420 

effect  of,  426 
*      payment  for,  426 
mode  of  making,  428 

assi^n^or  may  assign  directly  to  himself  and  another,  429 

deed  necessary,  428 
necessary  for  covenants  to  run  with  land,  421 
of  parol  tenancy,  433 
of  part  of  the  premises,  431 
of  rent,  226 

of  right  of  indemnity,  443 
parol  agreement  for,  426 
passing  the  legal  estate  on,  429 
payments  by  way  of  rent  reserved  on,  220,  428 
proviso  against,  420 
registration  of,  429.    See  Begistbation. 
right  of,  419 
stamp  on,  428 
tenant-right,  of,  636 
tenancy  from  year  to  year,  of,  429 
to  railway  company,  421 

upon  bankruptcy  of  lessee,  420,  460.     See  Ba^nkruftct. 
conviction  of  lessee  for  treason  or  felony,  461 
death  of  lessee,  460.    See  Death 
when  void,  420 
without  consent,  forfeiture  for,  426,  503,  610 

Arsionor  of  Lease,  duty  of,  to  procure  licence,  424 
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Assigns, 

covenants  which  run  with  land  only  when  assigns  are  named^ 

436 
does  not  ordinarily  include  underlessces,  364 
effect  of  naming,  or  not  naming,  in  covenants,  161,  162,  367 , 

434,  438 
enforcement  of  restrictive  covenants  by,  439 
successors  in  business,  366,  43  S 

"  ASSUBANCE," 

capable  of  registration,  430 
meaning  of,  in  Mortmain  Acts,  36 

Attestation 

of  leases  by  deed,  183 
under  powers  to  lease,  57 

Attorney  appointed  by  married  woman,  19-20 

Attornment, 

clause  in  mortgage  deed,  83,  81,  218,  251 

power  of  distress  under,  81,  218,  251,  328 

recovery  of  possession  under,  85 
creation  of  tenancy  by,  83,  84,  415 
evidence  of  landlord's  title.  83,  243 
meaning  of,  83 
on  grant  of  reversion,  83,  444 
stamp  on,  83 
surrender  by,  490 
virtual,  243 
where  reversion  assigned  by  operation  of  law,  256 

Auctioneer, 

authority  of,  to  sign  memorandum,  110 

goods  in  hands  of,  for  sale,  protected  from  distress,  259 

payment  of  rent  by,  245 

Authority 

of  agent,  110,  224 

to  distrain,  281,  282,  297 

to  pay  rent  to  third  person,  226,  25" 

A VERA3E  Clause  in  mining  leases,  2  ^5 

AwAY-ooiNO  Crop, 

custom  to  leave  in  barns,  276 
possession  for  purpose  of,  535 
right  to,  533 

Bailiff, 

county  court,  of,  280,  321 

fees  on  execution,  322 

liability  of,  in  execution,  322 

notice  to,  that  rent  is  due,  321,  322 
power  of,  to  let,  71 
ratification  of  contract  cf,  71 
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INDEX. 

Bailiff — continued, 

to  distrain,  255,  256 
certificate  of,  280 

production  of,  307 
employment  of,  280 
indemnity  to,  by  landlord,  282 
landlord's  liability  for  acts  of,  281 
liability  of,  to  landlord,  282 
must  give  copy  of  charges,  307 
tender  of  rent  to,  298 
sale  by,  to  pay  fees,  307 
warrant  of  distress,  2S1 

Bankrupt, 

effect  of  discharge  of,  326 

order  and  disposition  of,  248,  323 

specific  i)erformance  not  ordered  against,  personally.  121 

tenant  for  life,  70 

Bankrupt  Asbionee,  claim  for  indemnity  against,  443 

Bankruptcy, 

does  not  put  an  end  to  contract  to  grant,  or  to  accept,  a  lease,  121 
of  assignee  of  lease,  456 
of  landlord, 

when  it  determines  tenancy  at  will,  4iy4 
of  tenant, 

commencement  of,  324 

disclaimer  of  lease,  455.    See  Disclaimer. 

distress  after  commencement  of,  321,  323 

does  not  affect  rights  of  non-parties  to  bankruptcy,  45G 

effect  of,  on  user  of  produce,  374 

liability  of  surety,  457 

preferential  debts  in,  326 

proviso  for  re-entry  upon,  172 

remedy  of  landlord  for  rent  upon,  321,  323,  324 

year's  rent  under  8  Ann.  c.  14... 321 
set-off  in,  457 
trustee  in, 

assignment  by,  of  right  of  indemnity,  443 
where  covenant  against  assigning,  421 
indemnification  of,  455 
lease  by,  73 
lease  to,  73 
liability  of,  454,  455 
may  assign  to  a  pauper,  455 
re-assignment  by,  440 
release  of,  455 

removal  of  trade  buildings  or  fixtures  by,  457,  528 
sale  of  produce  by,  375 
specific  performance  against,  121 
using  demised  premises,  274 
vesting  of  leaseholds  on,  454,  455 
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Baths  and  Washbouses  Acts^  leases  imder^  33 

Bebk, 

a^p^^eements  compelling  lessees  to  purchase  from  lessors^  365 
breach  of  covenant  to  purchase,  82,  438 
exclusive  right  to  supply,  how  enforced,  438 

Bbsbshop,  covenant  against  use  of  house  as,  360 
Beneficed  CLSBaT,  occupation  leases  to,  30 

Benefices,  letting  of  residences  attached  to,  29 

Best  Bekt, 

in  lease  by  mortgagor  or  mortgagee  in  possession,   under 

Oonv.  Act,  1882.. .66,  70 
in  lease  by  tenant  for  life,  43,  70 
in  lease  under  power,  53,  56 
in  lease  under  Settled  Estates  Act,  1877... 50 
in  relation  to  Agricultural  Holdings  Acts,  557 

Bequest  of  leaseholds,  executor's  assent  to,  450,  451 

Bill  of  ExcHANas,  payment  of  rent  by,  242 

Bills  of  Sale  Acts,  effect  of,  on  attornment  clauses  in  mortgages, 

84 
power  of  distress,  84,  211 

Bishops,  leases    by,  23,   24,  25,  26.      And  see    Ecclesiastical 

COBPOBATIONS. 
BOABD   OF   AgBICULTUBE, 

jurisdiction  and  powers  of,  545,  548,  551,  554,  556 
rules  published  by,  548,  550,  551 

BoABD  OF  Education,  powers  of,  37 

BOUNDABIES,        * 

jurisdiction  to  ascertain,  377 
obligation  of  tenant  to  keep  up,  376 

Bbeach  of  Agbeement, 
remedies  for,  115,  116 

Bbeach  of  Covenant,  163,  510.    And  see  Covenant. 

Bbeach  of  Tbust, 

by  granting  lease  with  option  of  purchase,  48 
lease  bad  in  equity,  51 

Bbickfield,  lease  of,  208,  375 

Building,  removal  of,  by  tenant,  519,  522,  524,  530 

Building  Agbeement, 
effect  of,  8u.  81 

materials  bi'ought  on  to  the  ground  under,  81 
specific  performance  of,  116, 119 
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Building  Covenants,  enforceable  notwithstanding  surrender,  405 

Building  Estate, 

enforcement  of  restrictive  covena&ts  as  to,  867,  4S8,  439 

Building  Lease, 

agreement  for,  413 

bj  ecclesiastical  corporation,  27,  28 

by  mortgagor  or  mortgagee,  66 

by  tenant  for  life,  41,  46 

of  charity  lands,  38 

of  copyhold  lands  in  Middlesex,  registration  of,  65 

repairing  lease  not  good  as,  52 

reserving  the  minerals,  52 

under  Settled  Estates  Act,  1877... 50 

with  option  of  purchase,  23 

Building  Schemes^  432 

Building  Sites,  right  to  sell  for,  143 

Building  Societies,  leases  by  and  to,  36 

Buildings, 

additions  to  or  alterations  in,  42 
leases  of,  2 

Bushes, 

exception  of,  1 13 
property  in,  378 

Business, 

covenants  as  to  carrying  on,  357 

permitting,  359 

Butcher,  covenant  against  use  of  premises  for  trade  of,  359 

Cancellation  of  Lease,  does  not  operate  as  surrender,  491 

Capital  Moneys, 

application  of,  41,  42,  555 

fine  or  premium,  43 

payment  of  costs,  &c.,  out  of,  49 

Carriages,  at  livery,  whether  they  may  be  distrained,  260 

Cattle, 

distress  of, 

supply  of  food  and  water  to,  293 
when  distrainable,  260,  264,  267 
at  agistment,  267,  299 
feeding  on  common,  271 
kept  to  consume  produce  sold  by  sheriff  to  be  con> 

sumed  on  land,  233 
seen  on  demised  premises,  by  landlord  coming  to- 
distrain,  271 
where  to  be  impounded,  292 
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Cattle— co«<tnt*«d. 

leases  of,  405 

rig^hts  and  liabilities  of  lessee  and  lessor,  405 

to  whom  cattle  dying  during  term  belong,  405,  40o 

young  produced  during  term  belong,  406 
trespass  by,  375 

Cattle-Plaottb  Bate,  one-half  of,  may  be  deducted  from  rent, 
383 

Certainty, 

as  to  amount  of  rent,  151 

commencement  of  lease,  1 15 
duration  of  lease,  147 
of  agreement,  necessary  for  specific  performance,  118 
requisite  in  making  a  lease  for  a  term  of  years,  99 
in  notice  to  quit,  474 

Cestui  que  Tbust, 

lease  by,  to  trustee,  73 

notice  to  quit  by,  476 

occupation  by,  93 

of  trustee-lessee,  59,  93.  432 

when  agent  of  trustee,  93 

when  tenant  at  will  to  trustee,  93 

Cestui  que  Vie,  484 

evidence  of  life  of,  148 
proceedings  for  production  of,  483 

Chambers  in  Inns  op  Court,  instruments  relating  to  leases  ofi 
185 

"  Charged   upon  the  Premises/'  effect  of,  in  covenant  to  pay 
rates  and  tazes^  395 

Charges,  388,  392,  395 
apportionment  of,  396 

Charitable  Uses, 

leases  by  trustees  for,  37^  38 
to  trustees  for,  39,  40 

Charity  Commissionei^s,  consent  of,  to  leases  of  charity  lands, 
37,  38 

Charity  Lease,  setting  aside,  38,  39 

Chattels, 

leases  of,  3, 176,  458 

payments  by  way  of  rent  reserved  upon,  218 

with  land,  at  entire  rent,  457 
what,  are  fixtures,  512.    See  Fixtures. 

Cheque,  payment  of  rent  by,  243 

Churchwardens, 
distress  by,  256 
taking  land  on  lease,  34 
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Client,  lease  by,  to  solicitor*  73 

Close,  meaning^of,  185 

Club, 

lease  to  trustees  of^  59 
user  as  a  private  club,  362 

CoiiL, 

agreement  to  take  from  specified  colliery,  366 
construction  of  covenants  for  payment  of  rent  for,  205 
exception  of,  145 
when  it  is  "  won."  201 

Coffee  House,  covenant  against  use  of  premises  as,  358 

Collateral  AaBEEUENT,  parol  evidence  of,  129 

Collateral  Covenants,  401 
do  not  bind  assignee,  439 

Colleges,  leases  by,  30 

Collieries, 

agreement  to  work,  210 

injunction  to  restrain  working  of,  210 

COHUSNCEMENT  OF   LeASE   OR  TENANCY, 

certainty  as  to,  145 

construction  of  provisions  as  to,  146,  147 

from  what  periods  lease  may  be  made  to  commence,  146,  147 

from  year  to  year,  how  to  be  ascertained,  470 

to  be  fixed  by  memorandum  of  agreement,  106, 109, 110 

Commission  charged  by  estate  agent,  190 

Commissioners  of  Woods  and  Forests,  leases  of  Crown  lands 
vested  in,  81 

Commissioners  of  Works,  leases  by,  31 

Committees  of  Lunatics, 
leases  by,  11, 12, 13 
renewal  of  leases  by,  11 

Common,  Bioht  of, 

establishment  of,  402 
lease  of,  2, 125 

Common,  Tenants  in, 

action  by,  on  covenants,  160 
action  for  rent  by,  64 
distress  by,  256 
lease  by,  63,  64, 160 

to  co-tenant,  63 
liability  of,  to  repair,  338 
payment  of  rent  to,  225 

Commons,  inclosure  of,  376 
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Company, 

director  of ,  cannot  distrain,  281 
distress  against,  in  winding  up,  32G 
distress  by  mortgagee,  in  winding  up,  323 
indemnity  against,  in  winding  up,  443 
land  companies,  assignment  of  charges  to  and  by,  556 
lease  of  property  of,  with  sanction  of  Court,  73 
ulidertaking  of,  36 
in  trust  for,  327 
to  company,  36 
power  of,  to  hold  lands,  36 

to  lease  and  to  take  on  lease,  36 
proviso  for  re-entry  on  winding-up  of,  172,  173,  499 

acting  upon,  499 
removal  of  fixtures  by  debenture-holders  of,  627 
sub-letting  by,  86 

taking  land  under  statutory  powers,  447 
trustee  of  lease  for,  36,  327.     And  see  Cobpobation. 

Compensation, 

by  public  company  taking  land  compulsorily,  447 
for  away-going  crops  and  tillages,  533,  534 
for  improvements,  533,  536 
non-statutory,  533 
statutory,  536 

deduction  of,  from  rent,  233 
as  against  mortgagee,  561 
in  case  of  allotment,  558 

agricultural  fixtures,  524 
cottage  garden,  558 
market  garden,  562,  563 
to  outgoing  tenant,  by  whom  payable,  536,  561 
for  tenant-right,  535 
for  unexpired  interest  of  yearly  tenant,  where  land  taken 

compulsorily,  99 
for  use  and  occupation,  or  detention,  of  premises,  236 
on  application  for  relief  against  forfeiture,  505,  507,  508 

COMPLETBNBSS   OF   AGREEMENT,  117 

CoMPULSOBY  Payments,  deduction  of,  from  rent,  233,  234,  252 

CONCUBBENT  LbASE,  191 

by  ecclesiastical  corporation,  restrained,  26 

Condition, 

apportionment  of,  449,  503 
for  forfeiture  or  against  executioo,  509 
forfeiture  on  breach  of,  495 
how  created,  495 
implied,  354,  356,  481 
of  re-entry,  170 

precedent,  117, 159,  343, 404,  414,  526 
exercise  of  option,  to,  165,  166 
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OoNDiTiON — continued, 
precedent — contintied. 

performance  of  covenant,  when,  159 
renewal  bf  lease,  to,  1G8 
valuation,  when,  159,  536 

Confidential  Relation,  leases  to  persons  standing  in,  73 

CONPIBMATION   OP   LeASB, 

made  by  infant,  7 

married  woman  not  under  statute,  19 

spiritual  corporation  sole,  24,  25,  26 

tenant  in  tail,  41 

under  power,  56,  57 
Consent, 

by  co-owner,  9 

by  landlord,  to  execution  of  improvements,  54U 

by  protector,  40 

by  trustee  of  settlement,  41 

required  by  sect.  56  of  Settled  Land  Act,  1882... 4 

to  assignment,  423,  426.     See  Assignment. 

to  sub-letting,  116,  413,  414 

Consideration, 

consisting  partly  of  money  payment  or  premium,  190 
for  lease,  131, 132, 176 

effect  of  misstatement  of,  178 
for  transfer  of  an  interest  in  land,  426 

Construction, 

covenants  generally,  of,  158,  170 
exceptions  and  reservations,  of,  141-145 
forfeiture  clause,  of,  495 
powers  of  re-entry,  170 

to  resume  possession  of  part  of  premises,  174 
reddendum,  of,  150, 151 
restrictive,  357 
terms  of  description,  of,  133 
written  instruments,  general  principle  of,  158 

Consumption  op  Produce  on  Premises,  368 

Continuous 

breach  of  covenant,  what  is,  338,  358,  381,  503 

effect  on,  of  receipt  of  rent  or  other  acknowledgpnent  of 
tenancy,  502 

Contract 

assignability  of,  419 

conclusion  of,  103-105 

conditional,  118 

disclaimer  of  bankrupt's,  456 

for  assignment,  426.    See  Assignment. 

formal,  105 

implied,  397 
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Contract — continued. 
one-sided,  118 
rectification  of,  120 
requisites  for  enforcement  of,  105 

validity  of,  103 
specific  performance  of,  120.    And  see  Specific  Pebfobmancb. 

Conveyance, 

in  sect.  6  of  Conveyancing  Act,  1881,  includes  a  lease  by  deed, 

138 
of  land,  what  passes  by,  138, 139 

Convict, 

definition  of,  461 

leases,  sales,  &c.,  of  property  of,  by  administrator,  21,  4(31 

property  of,  vests  in  administrator,  21,  461 

Co-owner,  9,  63,  225 
consent  of,  9 

deduction  of  arrears  of  rent  as  against  mortgagee,  63 
distress  for  rent  due  from,  63,  256 
recovery  of  rent  by,  225 
And  see  Joint  Tenants  and  Common,  Tenants  in. 

Co-PARCENERS, 

action  of  ejectment  by,  64 
claim  for  rent  by,  64 
distress  by  one  of  several,  255,  256 
lease  by,  64 

COPROLITES,  199 

Copyhold  Enfranchisement  Rent-chargk,  deduction  of,  from 
rent,  232 

Copyholder, 

lease  by,  64 

licence  for,  by  tenant  for  life,  46,  49 

effect  of,  when  without  the  lord's  licence,  65,  66 

registration  of,  65, 186 
Copyholds, 

leases  of,  50 

registration  of  leases  of,  186 

Corn, 

distress  of,  258,  260,  261 

where  to  be  impounded,  291 
rents,  217,  387 

sold  by  sheriff  to  be  consumed  on  land,  not  liable  to  distress, 
263 

Cornwall,  lease  of  land  of  Duchy  of,  32 

Corporation, 

aggregate^  lease  to,  30 

by,  to  member,  30 
alienation  of  lands  by,  21 
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CoBFOBATiON — Continued. 

common  seal,  when  dispeosed  with,  22 

compliance  with  statutory  requirements  in  lease  by,  23 

description  of,  in  lease,  23 

ecclesiastical,  23.    And  see  Ecclkbiastical  Cobpobations. 

effect  of  covenant  for  quiet  enjoyment  in  lease  by,  403 

generally  can  only  contract  under  seal,  21 

holding  charity  lands,  88 

lease  by  agent  of,  22 

by  or  to,  how  made,  21,  22»  23 

under  seal  of,  needs  no  delivery,  182 
liability  of,  for  use  and  occupation,  22 
municipal,  32.    And  see  Municipal  Cobpobations. 
option  of  purchase  in  lease  by,  23 
power  of,  to  take  lease,  23 
ratification  of  lease  by  agent  of,  22 
service  of  notice  to  quit  on,  478 
sole,  lease  to,  30 

specific  performance  against,  on  ground  of  part  performance,  22 
tenancy  under,  by  payment  of  rent,  22.     And  see  Compant. 

Cobpobeal  Hebeditaments,  leases  of,  2,  125 

COBBEBFONDENCE, 

contract  by,  107 
lease  by,  131 

OOBTS, 

application  of  capital  moneys  for  payment  of,  190 

"  full  costs  of  suit,"  meaning  of,  313 

incidental  to  exercise  of  tenant  for  life's  leasing  powers,  49 

of  arbitration  under  Agricultural  Holdings  Acts,  550 

of  county  court  proceedings  under  same,  553 

of  distress,  300,  306 

bailiff  to  give  copy  of  charges,  307 
of  investigating  title,  116 

lease  and  coimter  part,  183 

how  to  be  borne,  188 

more  than  one  set,  188 

Bemuneration  Order,  189 

renewal  cf  lease,  1G8 
third  party  taxation  of,  188 
treble,  294 

Cottage  Gabden,  compensation  to  tenant  of,  558-560 
OouNTEBCLAiM  for  arbitration,  544 

COUNTEBPABT, 

by  whom  executed  and  kept,  180,  187 

costs  of,  188 

custody  of,  187 

effect  of,  where  inconsistent  with  lease,  181 

evidence  of  execution  of,  50, 182 
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CouNTEBPABT — continv^d. 

execution  of,  usually  required  under  statutory  or  other  power 

of  leasing,  181 
on  lease  by  tenant  for  life,  44 
presumptive  evidence  of  execution  of  lease,  180 
stamp  on,  180-182 

on  counterpart  of  agreement  for  lease,  123 
time  of  execution  of,  181 
witnessing  execution  of,  182 

County  Councils, 

power  of,  to  authorize  compulsory  hiring,  35 

to  let  in  small  holdings,  35 
County  Coubt, 

action  for  double  value  in,  567 

ejectment  in,  578 

recovery  of  land  in,  576 

of  replevin  in,  310,  312 

registrar  grants  replevin,  310 

to  recover  possession  after  expiration  of  tenancy,  577 

appeal  from,  578 

effect  of  agreement  for  lease  in,  82 

execution  in,  321,  322 

grant  of  bailiff's  certificate  by,  280 

jurisdiction  of,  in  unlawful  distress  on  agricultural  holding, 

279,  314 

in  specific  performance,  82,  111 

under  Agricultural  Holdings  Acts,  544,  545f 

547,  549,  553 

summary  procedure  in,  577 

County  Bates,  construction  of  covenants  relating  to,  387 

Court, 

leases  by  the,  under  Settled  Estates  Act,  1877... 49,  50 
sanction  of  leases  by,  5,  9 

Covenant,  153-164 

absolute,  for  quiet  enjoyment,  400 
to  pay  dead  rent,  204 
to  repair,  343 
assigns  mentioned  or  not  mentioned  in,  367 
breach  of,  action  for,  483 

acquiescence  in,  163 

injunction  against,  367 

relief  against,  510 

service  of  writ  out  of  jurisdiction,  347 
"  by  the  lessee,"  in  lease  under  Settled  Land  Act,  1882... 43 
collateral,  401,  439 
conditional,  342 

construction  of,  generally,  158, 170 
construed  against  covenantor,  170 
continuing,  338,  358,  381,  502 
dependent  or  independent,  158,  159,  341,  404 
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CJovENANT — continued. 

devolution  of  benefit  of,  161 

difficulty  or  impossibility  of  performance  of,  162 

disclosure  of,  427 

express,  153 

against  assignment,  154, 156,  420,  510.     See  Assignment. 
against  alterations  or  new^  erections,  351 
against  particular  trades,  156,  358 

underletting,  413 
as  to  cultivation  of  land,  155,  367 
as  to  trading  with  particular  persons,  365 
as  to  trees,  379 

as  to  working  of  mines,  207-210 
for  payment  of  rent,  153 

for  quiet  enjoyment,  159, 212,  399.  See  Quiet  Enjoyment. 
for  renewal,  159,  166.     See  Kenewal  of  Lease. 
for  title,  in  Ireland,  155 
not  to  incumber,  422 

to  indemnify  lessee  on  assignment  of  lease,  442 
insure  against  fire,  337,  380 
leave  in  repair,  340,  341,  345 
pay  rates  and  taxes,  382,  386 
put  into  repair,  337,  338 
rebuild,  341,  345 
repair,  336,  375 

aft^r  notice,  341 
conditionally,  342 
yield  up  in  repair,  339 

effect  of,  on  removal  of  fixtures,  341,  529 
yield  up  possession,  damages  for  breach  of,  564 
how  constituted,  153 
impUed,  153,  397 
indemnity,  of,  442,  443 
is  an  agreement  under  seal,  153 
joint  or  several,  159, 160 
legal,  in  lease  by  tenant  for  life,  43,  49 
mining  licence,  in,  214 

negative  covenant,  proviso  for  re-entry  on  breach  of,  171 
no  stipulation  in  agreement  as  to,  114 
observance  in  specie  of,  122 
of  indemnity,  417,  418 
ordinary  remedy  on,  163 
parties  to  action  on,  160 
partly  affirmative  and  partly  negative,  438 
performance  or  observance  of,  171 
personal  only,  436,  439,  446 
"proper,"  157 

restrictive,  notice  of,  416,  437,  440 
when  binding  in  equity,  433,  437 

on  lessee  of  covenantor,  367 
when  lost  by  acquiescence,  367 
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Covenant — continued. 

restrictive  of  user  by  lessor,  359,  438,  439 
running  with  land,  431,  433-437, 442,  44(5 

application  of  doctrine  of,  433 
running  with  reversion,  160, 161,  214,  44  i,  413.      See  Beveb- 

8ION. 

usual,  114, 154-157.    See  Usual  Covenants. 
against  assignment,  not  usual,  154 
against  particular  trades,  not  usual,  156 
title,  for,  397 
void  for  illegality,  163 

restraint  of  trade,  163 
where  assigns  named  in,  161 

not  mentioned  in,  431 

Creditor's  Deed,  effect  of  assignment  in,  432 

Crops, 

away-going,  533 

growing,  distress  on,  260,  263.     See  Growing  Crops. 

on  allotments  and  cottage  gardens,  559 

what,  claimable  as  emblements,  531 

Crown, 

leases  by,  31 

disclaimer  of,  456 
leases  of  private  estates  of,  31 
taken  on  behalf  of,  31 

Crown  Lands,  557,  563 

Cultivation  op  Land, 

lessee's  obligations  as  to,  367 
express  agreements  as  to,  370,  371 
injunction  to  restrain  removal  of  produce,  360 

Custody  op  Lease,  who  is  entitled  to,  187 

ClTSTOM, 

as  to  away-going  crops,  533 

cliarging  landlord  with  expense  of  drainage,  533 

compensation  for  tillages,  533 

manure,  542 

meaning  of  "  Lady-day,"  221 

removal  of  things  erected  by  tenant,  520 

rent  becoming  due  in  advance,  221 

using  bams  after  expiration  of  lease,  276 

what  trees  are  timber,  378 
excluded  by  express  agreement  inconsistent  with  it,  or  by 

implication,  369,  534 
evidence  of,  534 
how  established,  368,  369,  534 

implied  obligation  of  agricultural  tenant  to  cultivate  accord- 
ing to,  368 
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Custom — continued. 

incorporation  of,  in  lease,  368,  869 

mining  lease  in  accordance  with  local,  193 

not  to  sell  produce  off  land,  873 

to  leave  away-going  crops  in  bams»  effect  of,  276 

to  put  cattle  on  "  summer  leazes,"  406 

to  what  tenancies  applicable,  370 

Damages, 

for  injury  to  surface,  200 

for  loss  of  bargain,  115 

for  non-del iTery  of  possession,  5G4 

in  action  against  sheriff,  320 

in  action  for  breach  of  agpreemcnt  to  let,  115 

breach  of  covenant  for  quiet  enjoyment,  405 

not  to  assign,  425 
to  repair,  338,  346,  417 

illegal  distress,  253,  309,  313,  314 
circumstances  of  mitigation,  313 

indemnity,  443 

irregular  distress,  316 

use  and  occupation,  330 

waste,  352 
in  lieu  of,  or  in  addition  to,  specific  performance,  121, 122 
in  replevin,  309 
instead  of  injunction,  353 
Uquidated,  163 

measure  of,  for  breach  of  covenant,  163,  346,  347,  417 
misrepresentation,  lor,  130 
on  disclaimer  in  bankruptcy,  460 
power  of  High  Court  to  award,  121,  122 
treble,  295 
where  agreement  too  imcertain  for  specific  performance,  115 

Date, 

alteration  or  erasure  of,  180 

of  execution,  180 

of  lease  by  deed,  131 

presumption  of  date  of  delivery,  131 

Dead  Rent,  203,  208,  209,  210 

Dean  and  Chaptee,  leases  by,  25,  29 

Death, 

of  landlord  or  tenant,  effect  of,  on  tenancy  at  will,  464 
of  lessee,  450 

liability  of  executor  for  rent  and  upon  the  covenants, 
452.    See  Executors. 
of  lessor,  450 

recDvery  of  arrears  of  rent  due  at,  254,  460 
of  mortgagor,  465 

Debenture-holders, 

removal  of  fixtures  by,  527 
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Declaration  under  Lodgers'  Goods  Protection  Act,  1871... 2(>9 

Deductions  from  Rent, 

compensation  under  Agricultural  Holdings  Acts,  233 

compulsory  payments,  233,  23 1,  252,  418 

copyhold  enfranchisement  rent-charge,  232 

land  tax,  230,  383 

local  improvement  rates,  231 

mesne  lessees,  by,  232 

permitted  by  mistake,  eifect  of,  230 

property  tax,  229,  230,  383 

rent  due  to  original  landlord,  233,  418 

sewers  rate,  231,  383 

tithe  rent-charge,  232,  383 

underlessee,  by,  418 

Deed, 

assignment  must  be  made  by,  428 
construction  of,  by  reference  to  plan,  133 
delivery  of, 

as  an  escrow,  178 

when  not  necessary,  182, 
presumption  of  date  of  delivery  of.  131 
when  lease  must  be  by,  124, 125,  126 

Defective  State  of  Premises,  liability  for,  394 

Delat, 

amounting  to  acquiescence,  117 

as  a  defence  to  action  for  specific  performance,  120 

barring  right  to  enforce  restrictive  covenants,  367 

Delivery 

of  lease  by  deed,  182 

of  possession  by  tenant,  564 

Demand, 

of  rates,  396 
of  rent,  221 

before  distress,  249,  250,  283 
re-entry,  497 

how  and  when  to  be  made,  497 
when  dispensed  with,  498 
where  to  be  made,  498 
not  necessarily  a  waiver  of  notice  to  quit,  480 
when  a  waiver  of  forfeiture,  501 
of  possession  or  double  value,  566 

Demise, 

absolute,  175 

agreement  taking  effect  as,  85 

as  implying  covenant  for  quiet  enjoyment,  397,  398 

present,  150 

two  subject-matters,  of,  178 

words  of  present,  78,  79,  80 
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Deposit  of  Lease  as  Secxtritt, 

not  a  breach  of  covenant  against  assignment,  422 
registration  on,  429,  430 

Derogation  from  grant,  399 

Desceiption, 

by  reference  to  abuttals,  133 

leg^l  meanings  of  terms  of,  134 

in  relation  to  signature  of  memorandum,  110 

of  parties,  108,  109 

of  property  intended  to  be  demised,  109, 132,  200 

rejection  of  erroneous,  133 

Dbsbbtbd  Premises,  proceedings  before  justices  for  recovery  of, 
581 

Dbtbbkination  op  Tenancy,  462-511 
finfd,  499,  502 

modes  of,  applicable  to  i>articular  kinds  of  tenancy,  4H2 
determination  of  tenancy  at  will,  463 

by  sufferance,  462 
for  life,  483 
for  optional  term,  482 
from  year  to  year,  465 
of  right  of  shooting,  466 
modes  of,  generally  applicable,  483 
forfeiture,  494 
merger,  483 
surrender,  485 
parol  agreement  for,  486 

when  lessor  may  sue  for  damages  for  breach  of  covenant 
after,  483 
Dignities  cannot  be  granted  for  years,  3 

Directors,  resolution  of,  110 

Disability,  restrictions  arising  from,  3 

Disclaimer, 

by  infant,  of  lease,  10 

by  trustees,  50 

of  bankrupt's  contract  to  sell  leasehold  property,  456 

of  lessor's  title, 

determination  of  tenancy  on,  481 

forfeiture  on,  494 
of  lease  by  trustee  in  bankruptcy,  455 

affects  entire  property  in  demise,  457 

consequences  of,  457 

Crown  lease,  456 

effect  of,  456,  457 

extension  of  time  for,  455 

leave  to  disclaim,  458 
when  required,  458 
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DiBGLAiXEB — continiied. 

of  lease  by  trustee  in  bankruptcy — continued, 

notice  calling  upon  trustee  to  decide  as  to>  459,  460 

proof  for  damages  on,  460 

terms  of,  458 

vesting  order  on>  459,  460 
waiver  of,  501 

DiscLOBUBE,  dui^  of,  on  sale  of  lease,  427 

DisoovxBT  to  establish  forfeiture  not  allowed,  497 

Distress, 

a  legal  remedy,  82 
abandonment  of,  293      ' 
after  assignment,  250 
agreement  for  a  lease,  under,  247 
amount  for  which  made,  260,  278 

greater  than  rent  due,  278 

six  years'  arrears  only  recoverable,  278 
an  incident  to  relation  of  landlord  and  tenant,  245,  257 
appraisement,  when  now  necessary,  300 

stamp  on,  301 
arrears  due  at  death  of  reversioner,  for,  254 
authority  for,  281,  282,  297 
bankruptcy,  in,  278,  323 

discharge  of  bankrupt  tenant  does  not  aifect  right  of 
distress,  821 

for  rent  accruing  due  after  bankruptcy,  325 

before  bankruptcy,  323,  325 
statutory  restriction  on,  324,  326 
business  books,  on,  266 
carriages  and  horses  at  livery,  on,  260 
I  costs  oL  800,  306,  307 
double  rent,  for,  568 

double  value,  for,  248,  568.    See  Double  Value. 
entry  under, 

constructive,  285 

how  made,  283 

when  outer  door  may  be  broken  open,  272,  288,  284 
exemptions  from,  257 
^  exeeesive,  286 

action  for,  237,  288,  303,  305 

on  goods  of  stranger,  288,  303 
I         when  distress  excessive,  287,  288 
/  expenses  of,  298,  300 
for  sum  reserved  as  recompense  for  licence,  87 
fraudulent  removal  of  goods  to  avoid,  271.    See  Fraudulent 

Bemoval. 
goods  liable  to,  245,  257 

com  or  hay,  261 

growing  crops,  260,  263 

ship,  260 
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Di  3TBB88 — continued. 

goodB  liable  to— continued. 

strangers'  goods,  245,  246,  257,  260 
when  not  allowed,  245,  249 
goods  absolutely  privileged  from,  267 

ambassador  and  his  servants,  goods  of,  266 
auctioneer,  goods  delivered  to,  259 
carrier,  258 

cattle  in  or  on  way  to  market,  260 
'  custody  of  law,  things  in.  262 
electric  lighting  apparatus,  266 
factor,  goods  delivered  to,  259 
fixtures,  257 

frames,  materials,  &c.,  entrusted  to  workmen,  265 
furniture  sent  to  depository,  259 
gas  meters  and  fittings,  266 
(prowing  crops  sold  by  sheriff,  262,  268 

except  as  to  rent  accruing  after  sale,  268,  264 
hired  agricultural  machinery,  264 
hired  breeding  stock,  264 
•  keys,  257 
railway  rolling  stock,  266 
restored,  things  which  cannot  be,  260 
sewing-machines,  265 
sheriff, 

/       goods  in  possession  of,  262 
!       possession  must  be  continuous,  262 

produce  sold  by  sheriff  subject  to    agreement    to 

consume  on  land,  263 
purchase  from,  goods  in  possession  of,  262,  263 
straying  cattle,  264 
title  deeds,  257 
trade, 

goods  sent  in  way  of  trade,  268  i 

privilege  depends  on  delivery,  260 
use,  things  in  actual,  261 
water  meters  and  pipes,  266 
wearing  apparel,  bedding,  and  tools,  to  Je5...265 
wild  animals,  261 
wine  sent  to  warehouse,  259 
goods  conditionally  privileged  from,  257 
agisted  cattle  or  live  stock,  267 
cattle  and  sheep,  267 
growing  crops  sold  under  execution,  268 
implements  of  trade,  266 
lodger's  goods,  234,  268 
growing  com,  on,  260,  268,  299  I 

:  how  made,  245 

/  illegal,  253,  268,  277,  283,  298,  307-316 
immediately  after  demand,  250  | 

impounded  goods,  injuries  to,  293 
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D18TBE8B — continued. 

impounding  under,  289 

continuance  of,  294 

goods  impounded  not  to  be  used,  293 

injuries  to  goods  impounded,  293 

non-statement  of,  in  sale-notice,  297 

of  cattle,  292,  293 

supply  of  food  and  water  to>  298 

of  com,  straw^  or  hay,  291 

of  furniture,  290 

of  growing  crops,  291 

on  premises,  289 

rescue  or  poundbreach,  294 

tender  of  rent  after,  296,  298 

before,  278,  283,  297 

what  constitutes,  290 
incorporeal  hereditaments,  in  cases  of,  286 
injunction  against,  246 
irregular,  297,  315 
I  law  of,  not  to  be  extended,  259 
limitation  on, 

generally,  259,  260,  278,  570 

in  cases  of  agricultural  holdings,  279 
merger,  in  cases  of,  250 
mesne  lease,  after  surrender  of,  250 
mode  of  m^iVing,  280 
]        certificated  bailiff  to  levy,  280 

demand  of  rent,  283.    Bee  Demand. 

notice  in  general  not  necessary  for,  249 

notice  necessary  for  penal  rent,  249 

warrant  of,  281 

when  police  may  be  called  in,  281 
necessary  incident  of  rent,  150 
notice  before,  249 
notice  to  quit,  after,  247 
off  the  demised  premises^  270 

**  order  and  disposition  "  clause,  effect  of  distress  on^  246,  323 
patent  rights  incapable  of  seizure  under^  286 
power  of,  245,  247,  249 

common  law  power  of,  not  excluded  by  express  power,  278 

express,  247,  248,  249,  257,  278 

under  attornment  clause  in  mortgage,  84^  248 

in  mining  lease,  211 
mining  licence,  214 
property  in  goods  distrained,  304 
protection  of  undertenant  again8t,[398 
receiver,  on  goods  in  possession  of,  262 
i     re-entry,  proviso  for,  where  no  sufficient  distress,  173, 174 
relief  against,  in  equity,  246 
remedy  by  action  not  excluded  by,  829 
remedy  by,  extinguished  by  judgment  for  rent>  245 
remedy  for  illegal,  253,  268,  307-315 
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D18T&B8B — eofUinued, 
.    remedy  for  illegal — continued, 

against  receiver,  258 
goods  not  on  demised  premises,  806 
privileged  goods,  266,  818 
summary,  314 
where  no  rent  due,  808,  818 
remedy  for  irregular,  316 

on  execution  against  tenant,  816 
removal  of  goods  after  seizure,  286 

goods  not  in  inventory,  286 
g^oods  under  execution,  816,  817 
rent  in  arrear,  249 

payable  in  advance,  249 

subsequently    to  expiration  of   notice    to  quit,   tenant 
holding  over,  219 
requisites  to,  247 

certain  and  proper  rent,  247 

rent  fixed  or  ascertainable  with  certainty,  248 
rent  in  arrear,  249,  498 
reversion  in  person  distraining,  260 
by  estoppel  sufficient,  261,  262 
right  of,  246 

postponement  of,  246,  277,  278 
when  barred,  670 
sale  wider,  296,  801 

action  for  not  selling  for  best  price,  302,  803 

selling  before  the  proper  time,  306,  316 
detention  of  goods  of  lodgers,  806 
how  long  landlord  may  remain  on  premises  for  parpoae  of 

selling,  301,  302,  306 
inventory,  296,  297 
irregular,  300 

must  not  be  subject  to  condition,  303 
notice  of,  296 

service  of,  297 
of  com  or  grain,  304 
of  growing  crops,  306 
of  hay  and  straw  prohibited  from  being  carried  off  the 

premises,  303 
order  of  sale  of  goods,  801 
(     postponement  of,  306 
requisites  to,  296 

right  to  enter  and  remove  goods  sold,  308 
surplus  proceeds  of,  306 
time  for,  301,  302 
to  whom  it  may  be  made,  804 
to  appraisers,  304 
not  to  landlord,  or  his  agent,  804 
when  not  at  best  price,  302 
when  to  be  made,  306 
where  to  be  made,  303,  804 
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D18TBI68 — coniimud. 

seoond,  for  same  rent,  288, 289 
seiture  under,  285 

how  XQBde,  285,  286 
zeqnisitea  to,  286 

must  not  be  excessive,  286 
sufficient  should  be  taken  under,  288 
tender  of  rent  after  seizure,  but  before  impoundingi  298 

before  seizure,  278, 283 
set-off  as  against,  284 
sham,  to  defraud  execution  creditor,  806 
single  chattel,  on,  288 
stranger  paying  off,  324 
sufficiency  of,  test  of,  267,  498 
surrender  after,  250 
'  suspension  of  right  of,  242,  246 
tenancy  at  will,  under,  247 
tenant  holding  over,  on,  247 
tender,  effect  of,  288,  299 
Hme  for  making,  276,  278,  279,  601 

statutory  extension  of,  276,  277,  601 
time  of  day  for  making,  277 
trespasser,  where  occupier  treated  as,  247 
warrant  of,  281 

when  a  waiver  of  forfeiture,  501,  603 

notice  to  quit,  479 
not  equivalent  to  a  demand,  221 
where  to  he  made, 
general  rule,  270 
exceptions, 

cattle  seen  on  demised  premises,  and  then  driven 

off,  271 
goods  fiaudulently  removed,  271.    See  Fraudu- 
lent Bbmoval. 
stock  feeding  on  common,  271 
imder  express  power,  270 
who  m>ay  dietrain, 

assignee  of  reversion,  295 

churchwardens  and  overseers,  256 

co-heir  in  gavelkind,  256 

co-owner,  256 

co-parceners,  255 

executors  and  administrators,  254,  255.    See  Exscutobs. 

heir-at-law,  qucere,  2&4i 

husband  as  tenant  by  the  curtesy,  256 

in  respect  of  wife's  property,  256 
joint  tenants,  223,  255,  256 
married  woman,  254 
mortgagee,  251 

under  lease  by  mortgagor  before  mortgage, 

224, 226, 245, 252 
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D18TBS88 — eonitniMd. 

who  may  distrain — contin'Md, 

mortgagee,  under  lease  by  mortgagor  after  mortgage^ 

225,  245,  252 
mortgagor,  under  lease  by  him  before  mortgage,  224,  225, 

251 
after  mortgage,  224,  225, 
252 
not  assignor  after  assignment,  250 
lessor  after  expiry  of  title,  248 
mortgagee  after  assignment,  250,  251 
person  merely  authorized  to  receive  rent.  25S 
surety  for  rent,  250 
real  representatiye,  254 
receiver,  252.    See  Becxivbb. 

appointed  out  of  Court,  252 
tenant  by  elegit,  266 
tenant  from  year  to  year,  255 
tenants  in  common,  225,  226,  256 
underlessor,  250 

vendor  to  whom  purchaser  has  become  tenant,  247 
used,  goods  distrained  not  to  be,  293 
winding-up,  in,  326.     See  Winding-up. 
withdrawal  of,  289,  320 

on  misrepresentation,  320 

DisTBioT  Councils,  leases  by  and  to,  33 

District  Rats,  liability  for  general,  384 

Disturb AircE  of  quiet  enjoyment,  401,  402 

Ditches,  ownership  of,  377 

Domestic  ITtilitt,  articles  of,  whether  fixtures,  518 

removal  of,  523,  525 

DOOB, 

inner,  when  it  may  be  opened  or  broken  open  to  distrain,  283, 

284 
outer,  when  it  may  be  broken  open,  283,  284 

Double  Bent, 

action  or  distress  for,  568 

when  it  ceases  to  be  payable,  569 

Double  Value, 

action  for,  313,  566,  567 

notice  before,  566,  569 

when  it  lies,  313,  566 

who  can  bring,  567 
how  calculated,  567 
no  distress  for,  248,  568 
waiver  of  claim  to,  568 
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Dbainaqb, 

custom  to  charge  to  landlord,  533,  634 
improYement,  539,  540 
tax,  deduction  of,  383 

Draiits, 

covenant  to  repair,  336,  339,  345 
expenses  of  making  good,  391-394 
representation  as  to  state  of,  355 

DucHT  OF  Cornwall,  leases  of  lands  belonging  to,  32,  657,  563 

DucHT  OF  Lancaster,  leases  of  lands  belonging  to,  32,  557,  563 

Duplicate  of  Lsasb,  180-182 
stamp  upon,  180 

Duration  of  Leases, 
certainty  as  to,  147 
in  cases  of  renewal,  168 

Duress,  lease  under,  74 

"  Duties,"  effect  of,  in  covenant  to  pay  rates  and  taxes,  388,  390, 
391 

Easements, 

continuous,  137,  138,  139 
implied  grant  of,  137,  139,  140 

reservation  of,  139 
leases  of,  2, 11,  41 
not  acquired  by  tenant's  user,  137 
quasi-easement,  137,  138, 139 
what  pass  on  demise,  137, 138,  139 

Ecclesiastical  Corporations, 
A^TfiT^egate  or  sole,  23 
leases  by,  23  et  seq.,  38 

building  lease,  27,  28 

easements,  of,  28 

for  lives,  24,  25 

mining  leases,  27 
renewal  of  leases  by,  29 
restrictions  on  leases  by,  25-27 

concurrent  leases,  26 
sole,  confirmation  of  lease  by,  24 

Ecclesiastical  Persons,  leases  to,  30 

Ecclesiastical  Property,  restrictions  on  letting  of,  20 

Educational  Authorities,  leases  to  and  by,  33 

Ejectment^ 

action  of,  574,  576,  578.    See  Land. 

before  entry,  192 

effect  of  commencing  action  of,  for  forfeiture,  236,  498 

(     33     ) 


INDEX. 

Election^ 

bj  infant  to  avoid  lease,  6 

by  lessor's  son  to  take  a  demised  house  on  coming  of  age,  175 

not  to  forfeit,  499 

Elbemostnabt  C0BP0KA.T10N,  lease  by,  24 

Elegit,  tenant  by, 
distress  by,  256 
lease  by,  70 
notice  by,  466 

EXBLBXXNTS, 

continuance  of  tenancy  substituted  for,  49,  588 

entry  to  take,  582 

what  may  be  claimed  as,  632 

when  they  may  be  claimed,  531 

who  entitled  to,  581,  582 

Enabling  Statutes,  the,  24 

Encboachxbnts, 

action  in  respect  of,  565 
application  of  rule  as  to,  565 
landlord's  title  to,  664 

Endowment  of  See,  leases  of  lands  assigned  as,  29 

Enfobcembnt  of  contract,  105 

Enboluent  of  leases  by  tenants  in  tail,  where  necessary,  40 

Entbt,  190-192,  287,  570 

by  executor  or  administrator  of  tenant,  effect  of,  452 
by  landlord 

at  end  of  tenancy,  to  recover  possession,  669 
determines  tenancy  at  will,  464 

where  premises  are  deserted  or  abandoned,  237, 569 

locked  up,  498,  569 
tenant  is  in  possession,  237,  569 
for  forfeiture,  499 
forcible,  569 

right  of,  when  barred,  570.    See  Statute  of  Limita- 
tions. 
to  distrain,  283 

constructive  entry,  285 

effect  of  unlawful  entry,  284 

in  case  of  fraudulent  removal,  274 

incorporeal  hereditaments,  285 
when  outer  door  may  be  broken  open,  272,  283,  284 
to  inspect  mines,  202 
to  repair,  342,  345,  571 
by  purchaser  of  goods  tmder  a  distress,  803 
by  tenant,  190-192 

between  quarter  days,  440 
effect  of,  191 
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Entbt — continued. 

by  t&naot— continued. 

nature  of  lessee's  interest  tintil«  190 
necessary  to  enable  him  to  maintain  trespass,  192 

landlord  to  maintain  use  and 
oocapation  against  him,  192,  330 
suing  before,  192 
to  perfect  lease,  190 
under  agreement  for  lease,  81 
right  of,  408,  670.     And  see  Bight  of  Ent&t. 

Equitable  Estate,  81 

EsBOB  in  description  of  property  demised,  138 

Esc&ow, 

agreement  made  as.  Ill 
delivery  of  deed  as,  183 

Estate  Aqbnt,  payment  of  commission  to,  190 

Estates, 

legal  and  equitable,  81 

one  at  common  law  and  another  in  equity,  81 

Estoppel, 

assignment  by,  431 
available  in  aU  actions,  75 
by  attornment,  83 

payment  of  rent,  77 

tenancy,  75 
duration  of,  76 
feeding,  74 

in  whose  favour  available,  75,  76 
leases  by,  61,  64,  68,  72,  74-78 
mutuality  of,  76 
not  where  interest  passes,  76 
on  reservation  of  rent  to  stranger  to  reversion,  220 
resulting  from  part  performance,  22 
reversion  by,  primdfcLcie  a  reversion  in  fee,  74 

sufficient  to  support  distress,  251,  415 
tenancy  by,  76 
tenant  estopped  from  disputing  title  of  landlord,  75 

may  show  that  it  has  expired,  77,  78 
upon  whom  binding,  75,  76 
when  estoppel  not  absolute,  77,  78 

ESTOTEBS, 

lease  of,  2 

right  of  tenant  to  take,  878 

• 

Eviction, 

by  title  paramount,  236,  238,  239 
apportionment  of  rent  upon,  239 
as  defence  to  action  for  rent,  236 
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Eviction — continued. 

of  tenant  by  landlord, 
constructive,  69 
effect  of,  on  covenants,  236 

liabiUty  for  rent,  236,  239 
from  part  of  premises,  236 
what  acts  constitute,  287 
reletting  premises,  237 
of  tenant  by  mortgagee,  225 

EVIDXNCB, 

extrinsic  or  verbal,  when  admissible  to  explain  lease,  '126, 133 

to  identify  premises,  109 
of  executor's  assent,  451 
of  terms  of  occupation,  185 
of  title,  248 

terms  upon  which  unstamped  instruments  are  received  in,  180 

EXCXFTION,  141-145 
construction  of,  142 
difference  of,  from  reservation,  141 
extent  of,  144, 145 
in  mining  leases,  203 
may  constitute  covenant,  153 
of  bushes,  143 

damage  by  fire,  154, 156 

mines  and  minerals,  144,  145,  200 

reasonable  use  of  trees,  379 

trees,  143 

woods  and  underwoods,  143 

Excxssrvx  Distress, 

lodger's  action  for,  303 
tenant's  remedy  for,  287 
what  seizure  is  excessive,  287 

Executed  Aqbesmsnt,  122 

Execution  against  Tenant, 

goods  taken  in,  cannot  generally  be  distrained,  262 

grrowing  crops  seized  under,  liable  to  distress  for  subsequent 

rent,  264,  268 
hay,  grass,  Slc.,  not  to  be  sold  off,  contrary  to  covenants,  373 
landlord's  right  to  one  year's  rent  before  removal  of  goods 
under,  316,  317 
Admiralty  Court,  in,  823 
coimty  court,  in,  321 
duty  of  sheriff,  317,  318 

damages  against,  for  removing  goods  without  satisfy- 
in  g  one  year's  rent,  320 
provisions  of  Statute  of  Anne  as  to,  316 
re-entry  on,  172 
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ExECxmoir  OF  Leases, 
by  agents,  70 
by  deed,  182 

effect  of  alterations  in  lease  after  execution,  184, 185 
non-execution  by  lessee,  184 

lessor,  183 
under  powers  of  leasing,  57 

Executors, 

lease  by,  60-62 

as  real  representatives,  61,  62 
before  probate,  61,  62 
by  one  of  several,  61 
with  option  of  purchase,  60 
of  lessee, 

action  for  use  and  occupation  against,  452,  453 
assent  of,  to  specific  bequest  of  lease,  450,  451 
assignees,  liability  of,  as,  441,  452 
assignment  by,  421,  442,  454 
avoidance  of  liability  by,  453 
entry  by,  451 

indemnity  to,  442,  450,  454 
lease  vests  in,  450 

liability  of,  for  rent  and  breaches  of  covenant,  452 
only  after  entry,  452 
for  neglect  to  insure,  454 
plea  of  plcTie  cidministravit  by,  452,  453,  454 
refusal  or  waiver  of  lease  by,  451,  452 
sx)ecific  performance  against,  121 

of  covenant  to  take  renewed  lease,  452,  453 
.    of  lessor,  450 

action  by,  on  covenant  broken  in  lessor's  lifetime,  450 
distresB  by,  254 

before  probate,  254 
real  estate  vests  in  all,  61 
right  to  emblements  passes  to,  532 
underlease  by,  60 

executobt  aobeememt,  122,  150 

Expenses 

incurred  for  abatement  of  nuisance,  386 
of  lease,  188.    See  Costs. 

Extrinsic  Eyiitence,  when  admissible,  126, 133 

Factors,  goods  in  hands  of,  for  sale,  privileged  from  distress,  259 
Pactort  and  Workshop  Acts,  incidence  of  expenses  imder,  396 
Fair,  lease  of,  2 

Falsa  Dbmonstratio,  rule  of,  132 
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Fabm^  meaning  of,  135 

Fabm  Bailiff,  his  authority  to  let,  71 

Farmisq  Buildings, 
meaning  of  terra,  135 
removal  of,  by  tenant,  522 

Fabming  Lbabbs  of  charity  lands,  88 

Fbb  Sixplb, 

registration  of,  190 

tenant  in,  with  executory  limitation  over,  3 

Febs, 

negotiation,  190 

of  mining  expert,  189 

payable  imder  Land  Transfer  Acts,  187 

Felon  is  incapable  of  malring  any  lease,  21 

Femb  Covbst,  14-20,  254.    See  Mabbibd  Woman. 

Fbncbs, 

as  between  adjoining  owners,  375 
liability  to  repair  or  keep  up,  375,  376 
ownership  of,  877 

Febby,  lease  of,  2 

Fines, 

application  of,  5 
payment  of,  5,  6, 11 
taken  on  grant  of  lease,  43 

FiBB, 

accidental,  liability  of  tenant  for,  333 

exception  of  damage  by,  154,  156,  334, 337 

insurance  office  may  be  required  to  lay  out  insurance  money 

in  rebuilding,  882 
liability  of  lessee  under  covenant  to  repair,  on  injury  by,  337 
rent  payable,  notwithstanding  premises  destroyed  by,  235 
except  in  case  of  furnished  lodgings,  235 

FiBECLAY,  lease  of,  203 

FiBM,  signature  in  name  of,  110 

FiSHEBY,  lease  of,  2, 126,  412 

FiSHINO, 

limited  licence  for,  420 
right  of,  410,  412 

Fitness  fob  Use  Intended, 

no  implied  contract  as  to,  on  lease  of  land,  356 

unfurnished  house,  354 
otherwise  as  to  furnished  house,  356 
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FlXTTTSXS^ 

agricultural,  522.    See  Aosicultubal  Fixtubbs. 
annexation, 

mode  of,  513,  515 

object  of,  515 

temporary,  516,  517 
bill  of  sale  as  to,  521 
cannot  be  distrained,  257,  287 
contract  for  sale  of,  179 
custom  as  to  removal  of,  520 
damages  for  not  delivering  up,  518 
domestic  utility,  articles  of,  518,  523,  525 
instances  of,  and  of  non-fixtures,  513,  514 
landlord's,  531 
liability  to  repair,  841 
market  g^ardens,  in  cases  of,  524 
on  disclaimer  in  bankruptcy,  528 
ornament,  matters  of,  516,  518,  523,  624 
parol  agreement  by  landlord  to  take  at  a  valuation,  528 
pass  imder  grant  or  mortgage  o(  house,  138, 141,  517,  521 

mortgage  by  sub-demise,  521 
physical  connection  not  essential,  517 
property  in,  513,  523 

under  express  agreement,  629 
relaxations  of  rule  of  ownership  of,  517,  518,  522 
removal  of, 

articles  of  domestic  utility,  525 
ornament,  524     ' 

by  debenture-holders,  527 

by  mortgagee  of  tenant,  521,  627 

by  purchaser,  527 

construction  of  particular  covenants  as  to,  529 

custom  as  to,  520 

damages  for  wrongful,  528 

during  term,  531 

effect  of  new  lease,  528,  531 

notice  of  intention,  524 

notwithstanding  surrender,  492,  493,  527 

on  forfeiture,  527 

time  for,  523,  526 

under  agreement  in  lease,  528,  529 

when  a  breach  of  covenant,  341,  529 

without  injury  to  freehold,  526 
remove, 

licence  to,  528 

right  of  tenant  to,  517,  518, 519, 623,  527,  529 
of  mortgagee  to,  521 
imder  express  agreement,  529 

repcdr  of,  531 

separate  rent  for,  179 
tenant's  fixtures,  articles  recognized  as,  623,  526,  531 

(     39    ) 


INDEX. 

ITiXTUBBS — continued, 

trade,  518,  531.    See  Tbadb  Fixtubbs. 

what  are,  512,  618 

whether  passing  under  new  lease,  528 

Flat, 

breach  of  covenant  by  erection  of  block  of  flats,  363 

covenant  as  to  user  of,  153 

more  than  one  may  constitute  a  "  house/'  135 

restraining  conversion  of,  439 

right  to  employment  of  porter  for,  89 

right  to  gas  under  lease  of,  88 

Flints,  custom  to  take  away  and  sell,  144-,  370 

Flood,  buOding  carried  away  by,  235 

Fo»C]^BLB  Entry,  170,  284,  569 
damages  for,  67 
indictment  for,  569 
proviso  for,  void,  170 

FoBBSHOBB,  lease  of,  31 

FoBEBT  or  Dean,  lease  of  land  in,  32,  203 

FoBPBiTURB,  494,  509 

action  for,  effect  of,  501,  502    • 
causes  of,  494,  513 

assignment  without  licence,  425 

bankruptcy  or  execution,  509 

breach  of  condition  annexed  to  grant,  494 

disclaimer,  494 

acts  amounting  to,  494 

non-insurance,  497 

non-payment  of  rent,  504,  510 

notice  of,  500 
construction  of  clause  for,  495,  496 
duiing  holding  over,  497 
•effect  on  underlessees,  495 
in  cases  of  mining  leases,  212 

licences,  214 
on  breach  of  covenant  in  agreement  for  lease,  497 

proof  of,  497 

relief  against,  169,  212,  214,  503.    See  Belief  against 

FOBFBITUBB. 

under  proviso  for  re-entry,  495, 496,  509.     See  Pkovibo  fob 

Rb-bntby. 
waiver  of,  342,  499.     See  Waives. 
where  no  express  proviso  for  re-entry,  494 
where  there  is  express  proviso  for  re-entry,  496 
who  can  enforce,  496 

FoBMALiTiBS  relating  to  execution  and  attestation  of  lease,  57 
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FOBMS, 

Agricultural  Holdings  Acts, 

consent  by  landlord  to  improvements^  540  | 

forms  in  Schedule  to  Agricultural  Holdings  Kules,  548,  ' 

550,  551 
notice  by  tenant  before  removal  of  agricultural  fixtures, 

524 
by  tenant  of  intention  to  execute  improvements, 

540 
of  election  by  landlord  to  purchase,  524 
eotisent  to  assignment  of  lease,  428  | 

demand  of  possession  prior  to  claim  for  double  value, 

before  expiration  of  tenancy,  567 
after  expiration  of  tenancy,  567  | 

distrs9S,  i 

appraisement,  memorandum  of,  301  : 

consent  by  tenant  for  bailiff  to  remain  in  possession,  305 
declaration  by  lodger  to  prevent  distress,  269 

inventory  and  notice  before  sale,  296  , 

request  for  extension  of  period  for  replevy,  302 

removal  of  goods  to  place  of  sale,  303 
warrant  of  distress,  281 
notice  before  forfeiture  (under  Conveyancing  Act,  1881),  507 
by  landlord  of  intention  to  recover  possession  before 

justices  under  1  &  2  Vict.  c.  74... 579 
by  landlord  to  sheriff  in  possession  under  execution  that 

rent  is  due,  318 
by  lessee  to  exercise  option  of  determining  tenancy  for 

term  of  years,  482 
to  quit  by  landlord,  474  i 

by  tenant,  474 

Forthwith  to  put  premises  into  repair,  construction  of  covenant, 
337 


FouR-couBSB  System,  meaning  of  covenant  to  farm  on,  370 

Fraud, 

a  defence  to  action  for  specific  performance,  119 

lease  granted  by,  6 

parol  agreement  for  lease  enforceable  on  ground  of,  106 

Fbauds,  Statutb  of,  effect  of  requirement  of  writing  under,  104, 
106.    And  see  Statute  of  Frauds. 

Fraudulent  Kehoval, 

action  for,  plaintiff  cannot  interrogate  in,  275 
complaint  before  justices  as  to,  272,  273 
landlord  may  seize  within  thirty  days,  271 

unless  goods  honO^fide  sold,  271 
penalty  on  person  assisting  in,  272 
power  to  break  open  houses,  272 
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Fraudulknt  Kkmoyal — continued, 

seizwre  of  goodf  on,  requisite*  to,  273 

existing  tenancy^  273 

goods  must  be  tenant's,  274 

fraudulent  intent,  274 

rent  due,  276 
what  constitutes,  274,  275 

Fbbbhold,  title  to,  113, 114 

Fbiendlt  Sooibtiss,  leases  by  and  to>  36 

From,"  construction  of,  in  commencement  of  term,  146 

From  hbncbfobth,"  lease  to  commence,  146 

Fruit, 

compensation  for,  559 

meaning  of,  in  relation  to  trees,  143 

Fruit  Trbbs  and  Bushes,  removal  of,  by  tenant,  520,  526 

Full  Costs,  recovery  of,  313,  316 

Furnished  House, 

condition  of  fitness  as  to,  356 

breach  of,  356 
liability  of  landlord  for  rates'  of,  while  unlet,  384 
stamp  duty  on  lease  of,  176 

Furnished  Lodgings, 

distress  for  rent  of,  218 
stamp  duty  on  lease  of,  176 

Furniture, 

distrained  for  rent,  where  it  may  be  impounded,  290 
letting  of,  344,  356 

removal  of,  in  metropolis,  to  avoid  distress,  276 
when  privileged  from  distress,  259,  268 

Future  Lease,  190 
Galbagb,  203 

Game, 

agreement  to  keep  down,  411 

construction  of  demise  or  reservation  of  right  of  shooting 

&c.,  410 

special  agreements  relating  to,  411 
excess  of,  411 

licensee  to  kill,  under  tenant,  408 

penalty  for  trespassing  in  pursuit  of,  407,  408 

wrongful  killing  by  occupier,  407 

persons  authorized  to  kill,  407,  408 

reservation  of,  to  landlord,  406 

how  effected,  407,  406 

statutory  definition  of,  407,  408 

provisions  as  to,  407,  408 

Ground  Game  Act,  1880. .  .408.    And  see  Ground 

Game. 
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Oasnishbb  Obdsr^  attaohment  of  rent  under,  226 

Gas  Metbb,  not  a  fixture,  517 

Gavelkind  Lands, 

distress  by  co-heir  of,  256 
leases  of,  6 

Glass  Housbs,  removal  of,  619,  523 

Glbbe,  leases  of,  26, 109 

Goods, 

leases  of,  3 

liable  to  be  distrained,  257.    See  Distress. 

Goodwill,  sale  of,  428 

Grant  of  Reversion,  444, 
liability  of  lessor  after,  446 
remedies  of  grantees  and  lessees  upon,  445 

Grass,  exclusive  right  to  feed,  2 

Greenhouse,  when  removable  by  tenant,  519,  525 

Growing  Crops, 

distress  of,  260,  263,  268 

excessive,  287 

impounding  of,  291 

sale  of,  263,  306 

tender  of  rent  before  crops  cut,  299 
emblements,  531 

Ground  Game, 

meaning  of,  408 

occupier's  statutory  right  to  kill,  409 

limitation  on  rights  409 

restrictions  on  exercise  of  right,  410 

right  inalienable,  409 
occupying  owners,  rights  of,  410 

Guarantee  for  Bent, 
action  on,  331 
by  stranger,  179 

Guardian, 

appointment  of,  under  Agricultural  Holdings  Acta,  553 

different  kinds  of,  8 

lease  by,  8,  9 

lease  to,  by  ward,  73 

special,  to  consent,  5 

Habendum,  131,  145-150 

certainty  as  to  commencement  and  duration  of  lease,  145, 

146, 147 
construction  of,  145,  147 
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Habendum—  continued. 

for  life^  form  and  construction  of,  148 

yearSj  form  and  construction  of,  147, 148 
from  what  time  it  takes  effect,  147 

year  to  year,  form  and  construction  of,  148 
inconsistency  between,  and  reddendum,  145 
office  of  the,  145 

Half-pat,  assignments  of,  3 

Hardship,  defence  to  specific  performance,  119 

Ha&es,  ground  game,  408.    See  Gbound  Game. 

Hat,  construction  of  agreements  relating  to,  371 

Headlbase, 

duty  of  underlessee  to  examine,  114 
relief  against  forfeiture  of,  505 
title  to,  114 

Hedge, 

ownership  of,  377 

where  none  between  adjoining  fields,  obligations  of  occupiers,. 
375 

Heib-at-Law, 

powers  of,  pending  grant  of  administration,  62,  254,  464 
suing  on  covenant,  450 

Hebbaoe,  lease  of,  2 

Hereditaments, 

leases  of  corporeal,  2 

incorporeal,  2,  22,  25 

HOLDINO  OVBB,  471,  576 

action  in  county  court,  577 

after  determination  of  term,  penalty  for,  565 

notice  to  quit  by  tenant,  568,  569 
as  waiver  of  notice  to  quit,  480 
by  co-lessee,  564 

mesne  tenant,  effect  of,  on  sub-tenancy,  95 

underlessee,  471,  566 

yearly  tenant,  566 
forfeiture  during,  497 
in  relation  to  distress,  277,  569 
landlord's  remedies  against  tenant,  565,  576 
pending  treaty  for  new  lease,  92 
with  payment  of  rent,  effect  of,  95 

Holdings  to  which  Agricultural  Holdings  Acts  apply,  537 

Horses,  when  distrainable,  260,  261 

Hospital, 

whether  a  business,  358 

an  offensive  business,  361,  362 
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Hothouses,  removal  of,  519 

House, 

description  of,  132 

nnfamished,  no  implied  contract  by  lessor  that  it  is  fit  for 

habitation,  354,  855 
what  the  word  may  comprehend,  135 

House  Agent, 

claim  to  commission  by,  71 
duty  of,  in  finding  tenant,  71 
yearly  licence  to  be  taken  out  by,  71 

Hunt,  grant  of  leave  to,  does  not  give  grantee  liberty  of  shootings 
411 

Husbandry, 

cultivation  according  to,  368 

express  agreements  as  to  course  of,  370,  371 

Husband, 

concurrence  of,  14, 15, 16, 18,  20 
leases  by,  14, 19 
underleases  by,  20 

Identity  of  demised  premises,  132 

Illegal  Distress, 

remedies  for,  313-315 
action,  808,  309,  313 
replevin,  808 
rescue,  308 
summary,  314 

agricultural  holdings,  314 
metropolitan  police  district,  314 
what  is,  253,  268,  277,  283,  307.    And  see  Distress. 

Illegal  or  Immoral  Purposes,  rent  or  damages  not  recoverable 
under  leases  for,  353 

Illegality,  covenant  void  for,  163 

Implied  Covenants, 

upon  the  word  "  demise,"  397 

words  "  yielding  and  paying,"  151,  153 

«  Impositions,"  388,  389,  392 

Impossibility  of  performance  of  covenant,  162 

Impounding,  289.    See  Distress. 

Improvement  Bate,  deduction  of,  from  rent,  231 

Improvements, 

compensation  for   non-statutory,  533,  584.     See  Compensa- 
tion. 
cost  of  executing,  388 
under  Agricultural  Holdings  Acts,  537-563 
under  Settled  Land  Acts,  incidence  of  expense  of,  59 
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iMPBOYiNa  Leases,  46 

Inclosube, 

made  before  lease,  565 

of  waste  land  and  letting  to  poor,  34 

Income  Tax,  deduction  of,  from  rent,  229 

Incoming  Tenant, 

liability  of,  to  pay  for  tillages,  533,  535 
payment  by,  to  outgoing,  542 

Incompleteness  of  agreement,  117 

Inoobpobeal  Hebeditambnts,  - 
agreement  for  lease  of,  106 
incapable  of  seizure,  285 
leases  of,  2,  22,  25, 125 

how  to  be  made,  125,  126 
no  resenration  of  rent  out  of,  150,  218 
reservation  of,  141 
sum  reserved  as  rent  on  lease  of,  218 

Incumber,  covenant  not  to,  422 

Indefinite  Grant,  effect  of,  101 

Indefinite  Letting,  effect  of,  92 

Indemnity, 

to  bailiff  on  distress,  282 
to  trustee  in  bankruptcy,  455 
upon  assig^nment  of  lease,  442,  443 
damages  in  action  on,  443 

Industrial  Societies,  leases  by  and  to,  36 

Infants, 

feoffment  made  imder  a  custom  by,  6 
leases  by,  3 
ag^nt  of,  8 

not  in  pursuance  of  statute,  6 
avoidance  of  lease,  6,  7,  8 
confirmation  of  lease,  7.  8 
recovery  of  rent,  8 
under  custom  of  gavelkind,  6 
under  statute. 

Infants'  Property  Act,  1830... 3,  5 
tbe  Settled  Estates  Act,  1877.. .3,  5,  18 
the  Settled  Land  Act,  1882... 3,  4 
when  infant  of  unsound  mind,  13 
leases  to,  9 

avoidance  of,  9,  10 
confirmation  of,  11 
disclaimer  of,  10 
liability  for  rent,  9, 10 
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Infants — continued, 
leases  to — continued. 

recovery  of  premium,  10 
married  women,  18 
rectification  in  cases  of,  192 

specific  performance  not  ordered  against,  or  at  the  suit,  of,  US 
renewal  of  lease  by,  5 

to,  9 

Infants  Belief  Act,  1874, 
contract  set  aside  under,  10 
extent  of  applicability  of,  7 

Injunction, 

against  acts  in  contravention  of  covenant  or  breach  of  con- 
tract, 122,  228,  367,  373,  438 

assignment,  426 

distraining,  246 

entry  by  landlord  to  repair,  346 

improper  user  of  premises,  354 

injury  to  surface  by  mining,  203 

interference  with  exercise  of  sporting  rights,  122 

removal  of  produce,  369 

underlessee's  breach,  367,  416 

use  of  premises  in  breach  of  covenant,  357,  416 

waste,  350,  353 

working  of  collieries,  210 
at  suit  of  remainderman,  367 
in  aid  of  agreement,  122 
indirect  enforcement  of  repairs  by,  346 
mandatory,  367,  373,  375 

Inspection, 

of  lease  by  landlord  or  occupier,  187 
of  mine,  206 

Instbokb,  working  by,  202 

Instbuments, 

relating  to  distinct  matters,  J  78 
when  construed  on  leases,  79,  80 

Insurance, 

breach  of  covenant  as  to,  380,  381,  382 

damages  for,  381 

forfeiture  for,  497 
construction  of  general  covenant  as  to,  337,  380 
covenant  to  insure  in  names  of  specified  persons,  381 

in  office  to  be  named  by  lessor,  381 
failure  to  effect,  381,  497 

policy  of  fire  insurance  a  contract  of  indemnity,  382 
subrogation,  382 

Insurance  Moneys,  when  to  be  applied  in  rebuilding,  382 
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Insure, 

covenant  by  lessee  to,  not  nsual,  157 
continuing  breach  of,  381,  503 

does  not  exclude  liability  under  covenant  to  repair,  337 
runs  with  the  land,  382 

Intended  Lessee, 

name  of,  omitted  from  memorandum,  109 
rights  of,  under  agreement  for  lease,  113 

Intended  Lessor,  attentions  by,  113 

Intention, 

as  to  merger,  483 

evidence  of,  128 

of  the  parties,  130,  138,  160,  489 

Intbresse  Termini,  190,  191,  484,  494 

how  and  when  it  may  be  perfected,  191, 192 
nature  of  lessee's  interest  before  entry,  190 

Interest, 

grant  of  whole,  415 

in  land,  within  sect  4  of  Statute  of  Frauds,  105,  106,  220,  42G 

on  rent  in  arrear,  331 

Interrooatories,  to  establish  forfeiture,  497 

Interruption  of  quiet  enjoyment,  400,  401, 402 

Intestacy, 

distress  under,  254 

vesting  of  real  estate  upon,  62 

Intoxication,  lease  made  by  person  in  state  of,  74 

Inventory, 

before  sale  under  distress,  286,  290,  296 
to  lodger's  declaration,  270 

Irregular  Distress, 
action  for,  297 

meajBure  of  damages  in,  315,  316 
not  maintainable  without  proof  of  actual  damage,  316 
tenant  not  to  recover  if  tender  of  amends  made  before 
action,  316 
when  distress  is  irregular,  297,  315.    And  see  Distress. 

Joint  and  Several,  whether  covenants  are,  159, 160 

Joint  Distress  for  separate  rents  under  one  deed,  270 

Joint  Tenants, 
distress  by,  255 

effect  of  severance  of  reversion,  255 
leases  by,  58,  63 

by  one  of  several,  63 

to  oo-tenant,  63 
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Joint  Tenants — continued, 
lease  to>  461 

notice  to  quit  by,  63,  476 
payment  of  rent  to,  225 
service  of  notice  to  quit  on,  478 

Judgment, 

de  bonis  testatoris,  452 
merger  of  debt  in,  245 

Judgment  Cbeditok, 
lease  by,  70 
tenant  by  elegit,  70 

Justices, 

appeal  from,  to  judge  of  assize,  582 

mandamus  to,  to  deliver  possession,  582 

proceedings  before,  for  recovery  of  deserted  premises,  581 

small  tenements,  578,  579 
before  metropolitan  police  magistrate,  on  wrong- 
ful distress,  314 

Keys, 

as  part  of  the  freehold,  257 

delivery  and  acceptance  of,  an  implied  surrender,  iS7,  491 

detention  of,  not  necessarily  waiver  of  notice  to  quit,  480 

rank  as  fixtures,  517 

what  is  evidence  of  acceptance  of,  487 

Lady  Day,  custom  as  to  meaning  of,  221 
Lancaster,  lease  of  land  of  Duchy  of,  32 

Land, 

action  for  recovery  of, 

in  County  Court,  576,  577 
in  High  Court,  574,  577 
judgment  in,  576 
mortgagor  in  possession,  by,  575 
procedure  in,  574 
service  of  writ,  576 

notice  of,  by  tenant  to  landlord,  576 
special  indorsement  of  writ,  574 
tenant  in  common,  by,  575 
agreement  partly  relating  to,  106 
covenants  running  with,   431,  438-438,  442,  446,   450.     !See 

Covenant. 
cultivation  of,  367  ' 

meaning  of,  134 

statutory  definitions  of,  4, 5 
mesne  profits  of,  574  j 

Land  Agent,  power  of,  to  lease,  70  ] 
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Land  Chabgkb, 
register  of ^  555 

under  Agricultural  Holdings  Acts,  555 
Tenants  Compensation  Act,  561 

Landlord, 

and  tenant,  relation  of,  how  created,  78,  83 

entry  by,  to  execute  repairs,  845 

goods  distrained  cannot  be  sold  to,  304 

grant  of  reversion  by,  444 

liable  to  tenant  for  acts  of  distraining  bailiff,  281 

not  bound  to  rebuild,  334 

notice  to,  of  want  of  repair,  345 

obligations  of,  as  to  repairs,  333 

remaining  in  possession  of  goods  after  accepting  tender  of 

rent,  298 
remedy  of,  where  goods  removed  under  execution,  319 
title  of,  estoppel  in  favour  of,  75 

forfeiture  by  disclaimer  of,  494 

tenant  may  show  expiry  of,  77 

Lands  Clauses  Act,  compensation  to  yearly  tenant  where  land 
taken  under,  98 

Land  Tax, 

construction  of  covenants  relating  to,  386,  387 

deduction  of,  from  rent,  230,  383 

tenant  liable  to  pay,  under  reservation  of  net  rent,  152,  388 

Land  Tbansfeb  Acts,  61, 186,  187 

reg^tration  of  assig^nment  under,  430 

Latent  Ambiouitt,  parol  evidence  admissible  to  explain,  128 

Leasehold  Land, 
leases  of,  5 
registration  of,  186 

Leasehold  Bevebsion,  title  to,  114 

Leases,  124-212 

ag^reements  for,  78,  79,  103-123.    And  see  Agbeement  for 

Lease. 
at  will,  124,  147 
by  deed,  124,  125 

estoppel,  74,    See  Estoppel. 
parol,  124,  125,  126 
concurrent,  191 
custody  of,  187,  489 
distinguished  from  licences,  85 
duration  of,  147 

determinable  within  the  term,  147 
for  indefinite  term,  101, 147 

life,  100,  131, 148.     See  Life,  lease  for. 
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Lea8B8 — continued. 

duration  of— continued. 

for   three    years,  how  reckoned   for    Statute   of 
Frauds,  124, 125 
more  than  three  years,  125 
for  years, 

certainty  required  in,  99 

option  of  further  term,  100,  12  J^,  148,  165 

to  determine,  100, 166 
subject  to  contingency,  99 
from  year  to  year,  93 
in  perpetuity,  not  possible,  99 
effect  of  alterations  in,  180, 184 

instrument  void  as  a  lease,  125 
ezclusive  possession  under,  180 
form  and  construction  of  130 
by  correspondence,  131 
construction  with  reference  to  state  of  facts  at  time  of 

execution,  134 
ordinary  form,  131 

covenants,  153-164.    See  Covenant. 
habendum,  131,  145.    See  Habendum. 
premises,  131 

consideration,  131 
date,  131 

operative  words,  132 
parcels,  132 
recitals,  131 
reddendum,  131 

proviso  for   re-entry,    168-174.    See    Proviso    for 
Re-entry. 
statutory  form,  131 
future,  190 
how  to  he  made, 

by  parol,  124-126 

effect  of  unsealed  lease  for  more  than  three  years,  125 
when  deed  is  necessary,  124-126 
incorporeal  hereditaments,  of,  125 
indefinite  term,  for,  147 
in  possession,  54 
in  reversion,  236,  239 
in  trust  for  company,  36 
instrument  when  construed  as,  79 
matters  relating  to  completion  of, 
attestation,  183 
custody  of,  187 

right  of  landlord  to  inspect  lease,  187 
occupier  to  inspect  lease,  187 
entry  of  lessee,  190.    See  Entrt. 
execution, 

delivery,  182 
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Leases — contintied, 

matters  relating  to  completion  of — continue. 

custody  of — continued. 
execution — continvsd, 

failure  of  lessor  to  execute,  183 
mode  of,  182, 183 
signature,  182 
memorandum  indorsed  on  or  added  to,  effect  of,  184,  185 
mining,  192.     See  Mining  Lease. 
not  exceeding  the  term  of  three  years,  124 
of  what  kinds  of  property  may  be  made,  2,  3 

corporeal  hereditaments,  2 

incorporeal  hereditaments,  2 

mines,  192-212.    See  Minino  Lease. 
persons  capable  of  making  and  taking,  3 
power  to  resume  possession  of  part  of  premises,  174 
power,  under,  50.     See  Power. 
rack-rent,  at,  186 
rectification  of,  192 
renewal  of,  166-168 
retainer  of,  after  surrender,  489 
reversionary,  191 
sealing,  182 

separate  matters,  relating  to,  179 
setting  aside,  5 
stamps  on,  175-180.     See  Stajcp. 

lease  subsequent  to  stamped  agreement,  123 
statutory  form  of,  131 

requisites  of,  124 
verbal,  124 
void  or  voidable,  500 

Legal  Estate, 

difference  between,  and  equitable  estate,  not  taken  away  by 

Walsh  V.  Lonsdale,  81 
passing  of,  on  assignment,  429 
vesting  of,  in  cases  of  intestacy,  62 

Legatee, 

liability  of,  for  rent,  &c.,  352 

Lessee, 

deemed  surety  to  lessor  for  assignee,  441 
devolution  of  term  on  death  of,  450 
estate  of  deceased,  liability  of,  454 
indemnity  to,  by  assignee,  442 
damages  under,  443 
is  a  purchaser  pro  tantOy  113 
liability  of,  effect  of  assignment  on,  441 
remedies  against  grantees  of  reversion,  445 
rights  of  intended,  113 

production  of  lessor's  title,  113 

statutory  restrictions  on,  113, 114 
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Lessor, 

covenant  by,  when  binding  on  remainderman,  96,  97 
derogation  from  grant  by,  399 
liability  of,  after  grant  of  reversion,  446 
production  of  title  of,  113 
title  of,  114,  427 

"  Let," 

implication  from  the  word,  898 

Letters, 

contract  by,  104,  107 
negotiations  by,  108 

Letting,  distinguished  from  licence,  85 

Liberties,  in  mining  lease,  201 

Library  Authority,  hiring  of  land  by,  33 

Licence, 

by  lord  of  manor  to  lease,  65 

by  tenant  for  life  to  lease,  46,  49 

distinguished  from  lease,  85 

effect  of,  87 

estate  not  conferred  by,  87 

exclusive,  86 

for  pleasure  and  for  profit,  87 

instances  of,  86,  87 

lease  in  form  of,  130 

lease  under,  65 

merely  personal,  87 

mining,  213-216.     See  Mining  Licence. 

personal,  to  enter  upon  land,  216 

presumption  of,  366 

stamping,  85 

sums  reserved  on,  219 

no  distress  for,  87,  247 
to  asKtgn,  420 

covenant  not  to  withhold,  424 
duty  of  vendor  to  procure,  424 

effect  of,  restricted  to  assignment  actually  authorized, 
426 
.  form  of,  423 
to  enter  and  take  goods  sold  under  distress,  303 
to  erect  hoarding,  86 
to  fish,  420 

to  remove  fixtures,  628 
to  supply  refreshments  in  theatre,  86 
to  use  Corporation's  dock,  22 
when  assignable,  88 

revocable,  87,  88 
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^icxNCB,  Public  House, 

compensation  for  non-renewal  of,  364 
constaruction  of  coyenants  relating  to,  363,  36  i 
covenant  against  forfeiture  of,  363,  364 
loss  of,  191 
receiver  of,  364 

LiBN,  of  lessee  for  expenses  and  costs,  121 

LiFB, 

leases  for,  100,  101 

by  ecclesiastical  corporations,  25 
construction  of,  144 
determination  of,  4SS 
different  kinds  of,  100, 149 
how  made,  100, 131,  148, 149 

production  of  persons  for  whose  lives  estates  are  held, 
483 

to  commence  infuturo,  148, 149 
tenant  for, 

adoption  by,  of  contract  of  predecessor,  45 

bankrupt,  lease  by,  70 

confirmation  of  leases  by,  45 

consent  of,  45,  48 

in  common,  lease  by,  63,  64 

joint  tenant,  lease  by,  63 

lease  by,  41 

for  small  holdings,  85 

not  under  statute,  49 

of  mansion-house  and  park,  41,  70 

imder  power,  51, 198 

agreement  to  grant  lease,  55 
Settled  Estates  Act,  1877... 5,  48 
Settled  Land  Act,  1882... 4,  41-48 
building  lease,  41,  46 

with  option  of  purchase,  46 
conditions  of  and  covenants  in  lease, 

42,43 
for  21  years  and  unde'r,  41 
mining  lease,  41,  194,  197, 198 
notice  to  trustees  of  settlement,  44 
repairing  and  improving  leases,  46 
when  tenant  for  life  has  mortgaged, 
69,70 
without  or  in  excess  of  power,  54,  55 
liability  of,  for  permissive  waste,  333,  352 

to  repa#r,  333 
licence  by,  to  copyholder  to  lease,  46 
lunatic,  lease  by,  13 
married  woman,  lease  by,  17 
parol  agreement  by.  111 
persons  having  powers  of,  47 
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Life — continued. 

tenant  for — continued, 

renewal  of  lease  by,  45 

surrender  of  lease  tx>,  45,  486 

trustee  of  damages  recoyered,  42 

two  or  more  persons  constituting,  45,  64 

where  settlement  by  way  of  trust  for  sale,  48 

Light,  when  lease  carries  right  to,  139,  140 

LiiiiTATiONs,  Statute  op,  570 
right  of  entry,  570 
time  within  which  action  for  rent  may  be  brought,  570 

distress  for  rent  may  be  made,  278,  325 
on  agricultural  holding,  279 

Limited  Interest,  restrictions  arising  from,  :3,40 

Liquidated  Daxaoes,  163 

Liquidator,  lease  by,  73 

Livery  of  Seisin,  on  leases  for  liyes,  131 

Live  Stock,  leases  of,  2,  405.    And  see  Cattle. 

Local  Authorities, 
leases  to,  32,  33 
meaning  of  the  expression,  36 
partially  exempted  from  Mortmain  Acts,  36 

Local  Improveicent  Bates,  deduction  of,  from  rent,  231 

Lodger, 

action  for  excessive  distress  by,  288,  303 

declaration  by,  269 

detention  of  his  goods  under  distress  for  rent  due  by  tenant, 

306 
entitled  to  conveniences  of  the  house,  89 
may  remove  goods  before  distress,  274 
protection  of,  from  distress,  234,  268,  269,  289 
payment  of  rent  by,  234 
tender  or  payment  of  rent  by,  268,  299 
who  is,  269 

Lodging-house  Keeper,  liability  of,  for  goods  of  lodger,  89 

Lodging  Houses, 

leases  of  land  for,  33 
the  business  of,  358 

Lodgings, 

agreement  for  letting  furnished,  is  within  Statute  of  Frauds, 

106 
effect  of  payment  of  rent  for,  96 
suspension  of  rent  for  furnished,  235 
where  covenant  not  to  underlet,  413 

Lunacy,  jurisdiction  in,  11, 12, 13 
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Lunatic, 

lease  of,  11 

by  committee,  11, 12, 13 

without  authority  of  court,  11 

during  lucid  interyal,  14 

in  Ireland,  11 

made  personally,  13 

settlement  of  lease  by  Master,  12 

under  Lunacy  Act,  1890,  s.  120...  11 

under  Settled  Estates  Act,  1877...  13 

under  Settled  Land  Act,  1882...  12 
lease  to,  11 

personally,  13 
power  vested  in,  exercise  of,  11 
renewal  of  lease  by,  11 
tenant  in  tail,  11 

Machinery, 

agricultural,  when  not  distrainable,  264 

remoyable  by  tenant,  522 
remoyable  by  tenant  as  trade  fixture,  618 
when  a  fixture,  516 

Man  in  Posskssion,  293,  294,  298,  307 

Manor,  lease  of,  2 

Mavbion-house,  lease  of,  by  tenant  for  life,  41 

Manure, 

oonstruction  of  agreements  relating  to,  371 
ouRtom  as  to,  542 
removal  of,  368,  371 
right  of  on-stand  for,  535 

Market,  lease  of,  2 

Market  Garden, 

compensation  for  improvements  in,  642,  562,  563 

conversion  of  farm  into,  850 

meaning  of,  563 

right  of  lessee  to  remove  fixtures  from,  624 

trees  and  bushes  from,  519,  620 

Market  Price,  covenant  to  buy  beer  at,  365 

Married  Woman, 

acknowledgment  of  deed  by,  14,  15,  16 
appointment  of  attorney  by,  20 

next  friend  of,  553 
distress  by,  254 

by  husband,  255 
examination  of,  when  dispensed  with,  18 
leases  of  property  of,  14-20 

equitable  separate  property,  14 
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Mabbied  Woman — continued. 

leases  of  property  of — continued. 
non-separate  property, 

by  husband  under  Settled  Estates  Act,  1877. . .  14, 16, 17 
not  in  pursuance  of  statute,  19 

under  Fines  and  Recoveries  Act,  with  concurrence  of 
husband,  14, 16, 18 
settled  property,  separate  or  not, 

under  Settled  Estates  Act,  1877...  14,  16. 17.  18 

by  husband,  14, 16, 17 
under  Settled  Land  Act,  1882... 14,  17 
statutory  separate  property,  14,  15, 16 
tenant  in  tail,  where  married  woman  is,  14,  16, 18 
under  express  power  to  lease,  14 
lease  to,  16,  20 

under  former  law,  20 
liability  of,  under  lease,  16,  20 
renewal  of  lease  by  or  to,  14,  17 
underlease  of  property  of,  20 
Matebials, 

brought  on  to  the  ground  under  agreement  for  building  lease,  81 

Meliobatino  Waste,  350 

Memobandum  in  Wbitino,  104,  105,  107-110 
agent  as  party  in,  108, 110 
contents  of,  107,  108 
description  of  parties  in,  108 

premises  in,  108, 109 
essential  terms  of,  108 

fixing  commencement  and  duration  of  term,  108, 109 
indorsed  on  or  added  to  lease,  184, 185 
need  not  be  contemporaneous  with  agreement,  107 
several  documents,  contained  in,  107 

parol  evidence  to  connect,  107 
signature  of,  110 

by  auctioneer,  110 
sufficiency  of,  107 

entry  by  steward,  110 

resolution  of  directors,  110 

Meuobial  of  lease,  185 

Mental  Incapacitt,  leases  in  case  of,  11, 12, 13 

Mebqeb, 

determination  of  tenancy  by,  483 

distress  after,  250 

how  avoided,  484,  485 

in  equity,  484 

of  debt  for  rent  in  judgment,  245 

of  interests  in  different  rights,  484 

of  reversion  on  sub-lease,  485 

statutory  provisions  as  to,  484,  485 

when  it  occurs,  483 
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Mesne  PRoriTs,  574 

Mebsuaoe,  meaning  of,  135 

Metropolis  Manaoexent  Acts,  liability  for  expenses  under,  389» 
390 

Metropolitan  Boroughs,  32 

Metropolitan  Police  District,  remedy  for  wrongful  distresses 
in,  314 

Metropolitan  Police  Magistrate,  recovery  of  deserted  pre- 
mises before,  582 

Milch  Cows,  when  impounded,  may  be  milked  by  person   dis- 
training, 293 

Mill-stone, 

a  fixture,  517 
removal  of,  530 

Minerals, 

effect  of  exception  of,  144,  145 

meaning  of,  199 

reservation  of,  in  building  lease,  144 

right  to  work,  146 
imdivided  moiety  of,  agreement  to  let,  117 

Mine,  primary  meaning  of,  199 

Mines  and  Minerals, 

definition  of,  in  Settled  Land  Act,  1882...  196 
exception  of,  144, 145,  200 
ordinary  meaning  of,  199 

Mines, 

description  of,  in  lease,  200 

effect  of  exception  of,  144 

lease  of,  under  power,  2,  52 

open  and  unopened,  52, 198,  211,  212 

where  working  of,  is  waste,  211,  212 

Mining  Expert,  fees  of,  189 

Mining  Lease,  192-212 

account  against  company  beneficially  interested  in,  59 
"  average  '*  or  "  shorts  "  clause  in,  205 
capitalising  part  of  rent  reserved  by,  50 
carries  necessary  incidents,  201 
characteristics  of,  192, 193 
Crown  lands,  of,  31 
customary  clauses  in,  207 
covenants  to  work  in,  207-210 
description  of  parcels  in,  200 
difference  between,  and  other  leases,  192, 193 

and  mining  licence,  213 
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Mining  Lease — continued. 

ecclesiastical  corporation,  by,  27 

excepted  from  sect.  6  of  Bills  of  Sale  Act,  1878... 211 

exceptions  in,  203 

extent  of  lessee's  obligation  as  to  working  under,  207 

fixing  minimum  amount  of  minerals  to  be  raised,  205 

galeage,  203 

implies  power  to  get  demised  minerals,  200 

support  of  surface,  in  absence  of   agreement  to  the 
contrary,  200 
inability  of  private  trustees  to  grant,  193 
instroke,  202,  209 
liberties,  201,  202 

minimum  or  dead  rent,  203,  208,  209,  210,  212 
absolute  covenant  to  pay,  204 
payable  after  all  minerals  worked,  205 
twofold  object  of,  205 
mode  of  working  under,  208 
outstroke,  202 
plan  on,  201 
power  to  distrain  on  chattels  in  adjoining  mine,  211 

win  and  work  minerals,  203 
proportion  of  rent  to  be  capitalized,  197 
provisions  of  Settled  Land  Acts  relating  to,  193 

accordance  with  local  custom,  195. 

application  of  mining  rents,  195,  197 

definitions   of    "rent"    and    "mines    and 
minerals,"  196 

minimum  rent,  197 

reservation  of  rent,  194 

surface  and  minerals  apart,|:i96,  197 

surrender,  195 

tenant  for  life's  power  to  lease,  194,  197 
quiet  enjoyment,  breach  of  covenant  for,  212 
recouping  clause  in,  205 
reddendum  in,  203 

rent  reserved  by,  is  really  purchase-money,  193 
reservations  in,  203 
reserving  the  surface,  42,  19C,  197 
royalties,  different  kinds  of,  203,  204 
how  reserved,  203 
meaning  of,  203 
schedule  to,  201 

Settled  Estates  Act,  1877,  under,  50,  197 
stamp  on,  212 

statutory  restrictions  on,  and  relief  against,  forfeiture,  212 
tenant  for  life,  by,  41, 194, 197,  198 
trustee  not  justified  in  granting,  58,  193 
unopened  minerals,  of,  52 
"  usual  '*  provisions  in,  206,  207 
waste  in  relation  to,  211 
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Mining  Licbncs,  213-216 

can  only  be  granted  by  deed,  213«  214 

confers  no  estate  in  land,  213 

covenants  in,  214 

distinguished  from  and  compared  with  mining  lease,  213,  214 

exclusive  or  non-exdnsive,  215 

liberties  in,  213 

position  of  licensee  under,  213 

proviso  for  re-entry  in,  214 

rent  or  royalty  in,  213,  214 

right  of  distress  under,  214 

stamp  duty  on,  216 

statutory  provisions  relating  to  re-entry  and  relief  against 

forfeiture,  214,  215 
usual  form  of,  213 
what  it  is,  213 

Misdescription,  427 

MiSBXPBEsxNTATiON  by  Icssce,  354 

damages  for,  130 

Mistake, 

as  a  defence  to  action  for  specific  performance,  120 

effect  of,  192 

evidence  of,  192 

in  notice  to  quit,  472,  473 

payment  of  rent  by,  226 

recovery  of  rent  paid  by,  226 

Mode  or  using  Prbicisbb, 

covenant  restricting  lessor,  859 

where  there  is  an  express  agreement,  356 

construction  of  contracts  relating  to  exercise  of  trades,  357 

where  there  is  no  express  agreement,  353 

warranty  of  fitness  of  premises  for  use  intended,  355 

on  demise  of  furnished  house,  356 

land,  356 

unfurnished  house,  354 

illegal  or  immoral  purposes,  353 

• 
Monet  in  sealed  bag  liable  to  be  distrained,  260 

"  Month,"  meaning  of,  469 

Monthly  Tbnanct,  notice  required  to  determine,  467 

"  MoBE  OB  Less,"  construction  of,  136 

MOBTOAOX, 

attornment  clause  in,  83 

tenancy  from  year  to  year  under,  88 
by  sub-demise,  416,  421 
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MoBTGAQB — con  Hnued. 

distress  for  rent  under  lease  after,  252 

not  under  ConTeyancing  Act,  18S1...252 
under  Conyeyancing  Act,  1881... 252 
distress  for  rent  under  lease  before,  251 

by  mortgagor,  251 
by  mortgagee,  252 
equitable,  by  deposit,  429 

MOBTOAGBX, 

compensation  for  improvements  as  against,  561 
distress  by,  251,  328.    See  Distress. 

after  assignment,  250,  251 
enforcement  of  covenant  against,  431 
equitable,  431 
lecLse  &y, 

not  under  statute,  69 

under  C,onveyancing  Act,  1881 ...  66 
lease  to»  by  iviortgagor,  73 
leasing  in  concurrence  with  mortgagor,  69 
not  compellable  to  take  legal  assignment,  432 
notice  by,  to  pay  rent,  225,  252 
payment  of  rent  to,  224 
receiver  appointed  by,  252,  416 
removal  of  fixtures  as  against,  520-522  . 
second,  distress  by,  251 
tenancy  under,  how  created,  68,  252 

effect  of,  68,  69,  252 

MOBTGAGOB, 

death  of,  465 

distress  by,  251,  253.  See  Mobtoagb. 
in  possession  suing  for  possession,  575 
lease  by, 

after  the  mortgage, 

not  under  statute,  67,  68,  238 
payment  of  rent  tmder,  224 
under  Conveyancing  Act,  1881... 66 
effect  of,  67.  238 
before  the  mortgage,  67 

payment  of  rent  under,  224 
leasing  in  concurrence  with  mortgagee,  69 

to  mortgagee,  73 
removal  of  fixtures  by,  521 
where  mortgagor  is  tenant  for  life,  69 

MoBTMAiN  Acts, 

exemptions  from,  36,  89 
leases  to  corporations,  23 

to  local  authorities,  36 
to  trustees  of  charities,  39 
what  leases  to  corporations  are  within,  28 
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MoiSKH  &  Turbaries,  exception  of,  142 

Municipal  Cobporations, 
leases  by,  32,  3  ^  39 
renewal  of  leases  by,  33 

Mutuality, 

in  agreement,  117,  118 
instances  of  want  of,  118 
waiver  of,  118 

Necessaries,  where  demised  premises  are,  infant  lessee  liable  for 
rent,  9 

Necessary  Bepaius,  a^eement  to  do,  337 

Negative  Baroain,  437 

Negative  Covenant,  re-entry  for  breach  of>  171 

Neootiation,  by  letter,  lOS 

Non-repair,  by  landlord,  no  defence  to  action  for  rent,  236 

Notice 

before  distraining,  249 

by  landlord  to  purchase  fixtures,  524 

by  mortgagee  to  tenant  of  mortgagor,  225,  252    ' 

by  tenant  for  life  of  intention  to  lease,  44 

by  tenant  to  sheriff  upon  execution  against  tenant;  374 

constructive,  of  lessor *8  title,  114 

restrictive  covenants.  433,  437,  440 
of  action  for  recovery  of  land,  576 
of  apportionment  of  charge,  395 
of  cause  of  forfeiture,  500 
of  claim  under  Agricultural  Holdings  Acts,  546 
of  distress  for  rent,  249,  296,  297 
action  for  want  of,  297 
effect  of  want  of,  297 

landlord  not  bound  by  cause  of  taking  mentioned  in,  297* 
of  determination  of  tenancy  at  will,  463 
of  grant  of  reversion,  226,  444 
of  intention  to  exercise  option  of  purchase,  165 

proceed  before  justices  for  recovery  of  posses- 
sion, 579 
of  repudiation  of  lease,  10 
of  tenant's  intention  to  execute  drainage  improvements,  540 

remove  agricidtural  machinery,  &c.,  52& 
to  determine  tenancy  at  will,  463 

for  optional  term  of  years,  482 
to  landlord,  of  intended  improvement,  540 

of  want  of  repairs,  335,  345 
to  lessor,  of  assignment  by  tenant  at  will,  420 
to  purchaser,  of  terms  of  tenancies,  447 
to  remedy  breach  of  covenant  before  forfeiture,  506 
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Notice — contintied. 
to  repair,  504 
to  tenant  holdin)^  over,  to  pay  double  value,  066 

to  repair,  341,  342 
nnderlessee  deemed  to  have^of  covenants  in  ori^rinal  lease,  416 
waiver  of,  10,  44 

NoTiCB  TO  Quit,  465 
abandonment  of,  480 
acquiescence  in  iiTe^larity  of,  480 
by  agent,  475 

assignee  of  reversion,  475 
cestui  qiie  trust,  476 

either  landlord  or  tenant,  475,  568,  569 
joint  tenant,  63,  476 

personal  representatives  under  Land  Tran&fer  Acts,  476 
partners,  476 
receiver,  476 

tenant  who.  holds  over,  568 
•certainty  in,  474 
dispensing  with,  480 
distress  after,  247 
expiration  of,  469 
"  final,"  543 
form  of,  472 

alternative  form,  472 
mistake  in,  472,  473 
sufficiency  of,  473 
in  the  case  of  a  right  of  shooting,  466 

a  holding   within   the   Agricultural  Holdings 
Acts,  467 
is  sufficient  demand  of  possession,  567 
length  of,  466,  467 
by  agreement,  46 
custom,  466,  534 

in  quarterly,  monthly,  or  weekly  tenancy,  467, 
470 
may  be  given  on  Sunday,  465 
part  only  of  premises,  as  to,  473 
period,  how  reckoned,  468 

admission  of  tenant  as  to  commencement  of  tenancy,  470 
where  tenant  has  entered  in  middle  of  quarter,  468,  469^ 

471 
on  different  parts  of  premises 

at  different  times,  472 
under  void  lease,  471 
where  tenant  has  held  over,  471 
seoond,  479 
service  of,  477 
by  post,  478 

in  cases  of  holdings  within  Agricultural  Holdings  Acts,  477 
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Notice  to  Qvm— continued, 
service  of— continued, 

memorandum  of  service  of,  478 

on  officers  of  corporations^  478 

when  notice  given  by  tenant,  478 

where  tenant  cannot  be  fonnd,  478 
to  whom  to  he  given,  476 

in  case  of  tenant's  death,  477 

suspension  of,  a^preement  for,  480 

waiver  of,  479,  543.    See  Waivee. 

when  not  required,  466,  471,  481 

when  required,  466 

withdrawal  of,  480 

Nuisance, 

covenant  against,  861 

deduction  from  rent  of  expenses  of  removal  of,  383,  386 

from  vermin,  856 

liability  of  landlord  for,  on  demised  premises,  835 

remedy  in  respect  of,  402 

NuBSEBYUEN  may  remove  trees  and  hothouses,  519 

Occupation, 

by  cegtui  que  trust,  93 

servant  or  agent,  88 

tenant,  effect  of,  190-192,  447.    See  Entbt. 
contract  to  pay  for,  380 
of  part  of  house,  384 
evidence  of  terms  of,  185,  447 
exclusive,  85 
not  creating  tenancy,  78 

Occupation  Lease  granted  under  Conveyancing  Act,  1881...67 
Occupying  Owneb,  rights  of,  in  respect  of  ground  game,  410 
Offensive  Tbade,  covenant  against*  361 
Offeb, 

acceptance  of,  103, 122 

stamping  of,  122 

verbal,  122 

withdrawal  of,  104 

Offices,  lease  of,  3 

On-stand,  right  of,  535 

Open  Mines  ob  Quabbies,  211,  212 

Opebative  Wobds  in  lease,  132 

Option, 

assignability  of,  419 
of  purchase,  164-166 

by  whom  exercisable,  164, 165,  482 

cannot  be  given  by  trustees  or  personal  representatives, 
58,  60,  164 
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Option — continued. 

of  purchase — continued. 

conditions  precedent  to«  165, 166 
effect  of,  on  stamp,  179 
effect  on,  of  breach  of  covenant,  166 
in  building  lease  by  tenant  for  life,  46 
in  lease  by  corporation,  23 

executors  or  administrators,  60, 164 
real  representatiye,  62 
trustees,  58,  164 
notice  to  exercise,  165 
partial  exercise  of,  165 
period  for  exercise  of,  164 
right  to  insurance  money  under,  166 
purchase-money  under,  164 
posting  notice  of  exercise  of,  104 
to  determine  lease,  100, 166,  228,  482 
how  to  be  exercised,  166 
notice  to  exercise,  482 
who  can  exercise,  166,  482 
to  take  further  term  or  renew,  100,  124, 148, 165,  419,  447 
when  exercisable,  100 

"  Ob  thsrkaboutb,"  meaning  of,  136 

Order  and  Disposition  of  bankrupt,  goods  in,  246 

Ornament, 

matters  of,  remoyal  of,  523,  524 

whether  fixtures,  516,  518 

"  Outgoings," 

effect  of  word  in  covenant  to  pay  rates  and  taxes,  386, 388, 893, 

394,396 
rent  free  from,  388 

Outgoing  Tenant, 

compensation  to,  by  whom  payable,  533,  536 

for  away-going  crops,  533 

tillages,  533,  534 
under  statute,  536,  542 

OuTSTROKB,  working  by,  202 

Overseers,  distress  by,  256 

Otster  Fisheries,  lease  of  shore  used  for,  31 

Parcels  of  a  lease,  132 

in  agricultural  leases,  132 

mining  leases,  200 
legal  meanings  of  terms  of  description  of,  134 
parcel  or  no  parcel,  a  question  for  jury,  134 

Parish, 

council,  leases  by,  34 

power  of,  to  hire  land  and  let  in  allotments,  35 
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Pabish — continued. 

lands,  l^ase  of,  33,  34 

meeting,  powers  of,  as  to  letting  in  allotments,  35 

vesting  of  parish  property  in  chairman  of,  34 

Pabk,  lease  of,  by  tenant  for  life,  41 
Pabliaxbmtaby  Tax,  what  is,  386,  387 

Pabol  Aobebment, 

admitted  by  the  defendant.  111 

as  defence  to  specific  performance,  106,  120 

collateral,  106, 107, 129 

corroborative  evidence  of,  129 

enforced  on  ground  of  part  performance.  111 

liability  for  rent  under,  106 

when  enforceable.  111,  112 

Pabol, 

evidence, 

admissible  to  identify  premises  to  be  demised,  109,  127 

show  condition  of  property,  127 
'  as  defence  to  specific  performance,  127 
of  collateral  agreement,  129 

contemporaneous  parol  proviso,  121 
custom,  127 

intention  of  parties,  128 
mistake,  192 

subsequent  agreement  to  vary  written  contract,  121 
unstamped  agreement  not  allowed,  123 
verbal  warranty,  130 
to  connect  documents,  107 

explain  subject-matter  of  agreement,  426 
explain  technical  terms,  128 
prove  rescission  of  written  contract,  121 
remove  latent  ambiguity,  128 
when  excluded  and  when  admitted,  126-130 
lease,  124,  125 
licence,  87,  423 
licence  to  quit,  488 
surrender  void,  486 
variation  of  amount  of  rent,  227 

written  agreement,  106,  120,  126,  127 

Past  Pebfobmance  of  Pabol  Aobeement,  111 
acts  of,  112 

entry  and  expenditure,  112 

expenditure  in  alterations  by  tenant  in  possession,  112 

sub-lessee  of  tenant,  118 
payment  of  increased  rent,  112 
rent  in  advance,  112 
by  tenant  for  life,  55 
estoppel  resulting  from,  22 
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Part  Pebfobmamce  of  Parol  Agreement — contintted, 
extent  of  doctrine  of,  111,  112 
making  of  alterations  by  intended  landlord,  113 
retention  of  possession  by  ten€uit,  113 

Parties, 

to  action  on  coyenant,  160 
a^eement  for  lease,  108,  109 

Partner, 

assi^ment  by,  to  co-partner^  422 

lease  by,  to  firm,  481 

proof  against,  on  disclaimer  in  bankruptcy,  401 

Partnership,  lease  to,  by  partner,  481 

Paving  Expenses, 

deduction  of,  231,  383 
payment  of,  339,  390 

Payment  of  Bent,  81,  151,  224,  225,  234.     And  see  Bent. 

Pawnbroker,  articles  pledged  with,  not  distrainable,  258 

Penal  Bent, 

construction  of  reservation  of,  227 
distress  for,  248 

notice  necessary  before,  249 

Penalty,  163, 180,  227 

Pensions,  alienations  of,  3 

Performance  op  Covenant, 
difficulty  in,  162 
meaning  of,  171 

Perishable  Goods  cannot  be  distrained,  260 

Perjury,  how  punishable,  548 

Perpetual  Benewal,  covenant  for,  166, 167 

Perpetuity  does  not  apply  to  covenants  running  with  land,  434 

Personal  Bepresentatives, 

leases  by,  60-62.     And  see  Executors,  Administrator. 
real  estate  vests  in,  450 

Pictures,  removal  of,  by  tenant,  356 

Plan,  construction  of  deed  by  reference  to,  133, 140,  201 

Policy  of  fire  insurance,  382 

Pond  or  Pool,  meaning  of,  in  grant,  135 

Poor-rate, 

deduction  of,  from  rent,  383,  387 
liabUity  for,  383, 387,  388 
nature  of,  387 

Possession, 

abandonment  of,  by  sheriff,  262 
away-going  crops,  for  purpose  of,  535 
change  of,  on  siurender,  490 
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P088K88ION— continued. 

construction  of  provisoes  for  resuming,  174 
covenant  aj^nst  parting  with,  421 
damages  for  non-delivery  of,  664 
delivery  of,  by  lessee  to  lessor,  487,  564 

to  new  tenant,  490 
demand  of,  463,  566,  567 
encroachments,  of,  564 
entry,  569 

exclusive,  necessary  for  lease,  85, 180 
failure  to  give,  898 

given  and  taken  under  agreement  for  lease,  81,  247 
implied  undertaking  for  delivery  of,  564 
lease  in  possession,  what  is,  54 

under  power,  must  be  made  to  take  effect  in,  54 
man  in,  293,  294,  298,  307 
mortgagor  in  possession  suing  for,  575 
obligation  of  tenant  to  give  up,  564 
of  part  of  premises,  after  expiration  of  lease,  277 

power  to  resume,  174,  474 
recovery  of,  215,  564,  565,  574 

before  justices,  578 

in  County  Court,  576,  577 
High  Court,  574 
refusal  to  deliver,  481,  677 
remedies  for  recovery  of, 

direct,  569 

indirect,  565 
resumption  of,  imder  Agricultural  Holdings  Acts,  474 
retention  of,  as  act  of  part  i>erformance,  113 
taken  pending  completion  of  sale  or  negotiations,  463 
"  walking,"  307 

when  landord  may  refuse  to  accept,  564 
writ  of,  576 

P088E88OBT  Title,  578 

Post, 

acceptance  of  offer  by,  104 

remittance  of  rent  by,  242 

sending  of  notice  to  exercise  option  by,  104 

quit  by,  478 
Pound,  289,  292 

ch|urge  for  impounding  in,  307 

liability  for  bad  condition  of,  293 

POUND-BREACH, 

remedy  for,  290,  294,  295 
what  is,  29^% 

PouND-KBEPEB,  liability  of,  289 

Power, 

conformity  between,  and  lease,  51 

construction  of,  51 
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Power — continued. 

fraudulent  execution  of,  lease  void  for,  51 
given  to  trustees  who  disclaim,  50 
lease  under,  50-57 

agreement  by  tenant  for  life  for,  55 

attestation  and  execution  of,  57 

by  donee  of  power  to  himself  or  to  a  trustee  for  himself,  51 

by  married  woman,  14, 15, 19 

kind  of  lease  to  be  granted  under,  52 

length  of  lease  to  be  granted  under,  53 
term  in  excess  of,  53 

lessee  not  to  be  dispunishable  for  waste,  54 

must  be  in  possession,  54 

of  mines,  52 

property  to  be  leased,  51 

"  lands  usually  demised,"  51 

rent  to  be  reserved,  51,  53 

to  limited  company,  54 

with  covenant  for  renewal,  54 

"  usual  covenants,"  64,  56 
of  attorney,  lease  executed  under,  19 
of  leasing,  effect  of  Settled  Land  Act  on,  45 

order  of  Court  granting,  46 
relief  against  defective  execution  of,  55,  56 

not  in  case  of  statutory  power,  56 
restrictions  affecting,  51 
vested  in  lunatic,  how  exercised,  11 

PowEB  OF  Attorney,  payment  of  rent  under,  224 

Preferential  Debts  in  bankruptcy  and  winding-up,  323, 326,  328 

Premium, 

received  on  grant  or  renewal  of  lease,  11,  43 
recovery  of,  10,  115 

Premises,    ' 

description  of,  in  memorandum  in  writing,  109 
in  lease,  131 
meaning  of  word,  186 

Prescription,  acquisition  of  right  or  title  by,  137 

Presumption, 

as  to  encroachments,  565 

soil  to  centre  of  adjoining  street,  134 

m 

strip  of  waste  land,  134 
of  licence,  366 
of  lost  grant,  137 
respecting  ownership  of  hedge,  377 

Private  Residence,  covenant  for  use  as,  362,  363 
Privilege,  gpnmt  of,  422 

Produce, 

covenants  as  to  removal  of,  371 
distress  on,  where  sold  under  execution,  373,  374 
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Pboduce  — eontinued, 

injunction  against  removal  of,  373 
obligation  to  expend  on  premises,  368 
sale  of,  under  distress,  375 

execution  where  produce  not  to  be  removed, 
373,  374 
use  and  disposal  of,  by  purchaser,  374 

Pbofit  a  Prendre,  inining  licence  is,  213,  215 

Promissory  Note,  payment  of  rent  by,  243 

Propertt, 

capable  of  being  let,  2 
in  goods  distrained,  304 

PitoPERTY  Tax, 

deduction  of,  from  rent,  229,  383 

agreement  forbidding,  is  void,  385 

Protector,  consent  of,  40 

Provident  Societies,  leases  by  and  to,  36 

Proviso  for  Re-entry,  168-174,  494,  496 
applied  to  yearly  tenancy,  487 
construction  of,  170, 171 
for  non-payment  of  rent,  168,  228,  497 

demand  of  rent,  497 
forcible  entry,  170 
forfeiture,  495 
how  framed,  169 
implication  of,  169 
instances  of,  171-17^1 
is  "  a  condition  for  forfeiture,"  509 
lessee  cannot  determine  lease  under,  495 
mining  licence,  in,  213 
on  assignment  without  licence,  495 
on  breacli  of  negative  covenant,  171 
on  winding-up,  499 
running  with  the  land,  172 
to  whom  right  of  entry  can  be  reserved,  169,  170 
when  usual,  155 

in  lease  of  public-house,  154, 169 

on  bankruptcy  of  lessee  not  usual,  154, 157, 168 
breach  of  any  covenant  not  usual,  151, 157 
non-payment  of  rent  usual^  155 
who  entitled  to  benefit  of,  170 

on  severance  of  reversion,  448,  449 

Public  Health  Acts,  liability  for  expenses  under,  386,  390,  391, 
393,  394 

Public-house,  covenant  against  use  of  premises  as,  360, 362 
covenants  connected  with  licences,  363,  364 
to  use  premises  as,  364 
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Public-house — continued. 

distress  on  brewers'  casks  in,  259 

forfeiture  of  licence,  23G,  363 

loss  of  licence,  191 

provisions  relative  to  user  of,  303,  438 

proviso  for  re-entry  in  lease  of,  169 

reversionary  lease  of,  191,  236 

tied,  163,  363,  365,  366,  416,  438 

underlessee  of  tied,  416 

usual  covenants  in  lease  of,  154, 156, 157, 169,  363 

PuBCHASE,  option  of,  164-166,  179.    See  Option  of  Pukcha^se. 

PUKCHASEB, 

notice  to,  of  terms  of  tenancies,  447 
of  goods  sold  under  distress,  303 
of  produce,  374 

Quarries,  211,  212,  422 

Quarterly  Tenancy, 

length  of  notice  required  to  determine,  467 
what  constitutes  quarterly  reservation  of  rent,  222 

Quasi-easements,  137 

Quiet  Enjoyment,  Covenant  for, 
absolute,  400 
breach  by  person  claiming  under  lessor,  403 

working  ironstone  so  as  to  interfere  with  lessee  of 
coal,  212 
construction  of  general  covenant  for,  399 

special  covenant  for,  404 
corporation,  by,  403 
damages,  measure  of,  in  action  on^  405 
effect  of,  where  lease  in  reversion  invalid,  404,  405 

where  lessee  Ciinnot  enter,  403 
how  far  it  runs  with  land,  401 
how  it  is  to  be  construed,  431 
implied,  397-399 
breach  of,  399 

ceases  with  lessor's  estate,  398 
excluded  by  express  covenant,  398 
from  word  "  demise,"  397,  398 
from  word  "let,"  397 
independent  of  other  covenants,  159 
is  a  usual  covenant,  155 
sub-lessor,  breach  by,  403 
usual  restricted  covenant,  400 

against  what  damage  it  protects  lessee,  402,  416 
breach  of,  400,  401 
effect  of,  400 
must  be  by  positive  act  of  physical  disturbance,  400, 

401,  402 
subsequent  to  Icaiie,  402 
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Babbits,  408.  See  Ground  Game. 
parol  promise  to  kill  down,  129 
right  of  tenant  to  shoot,  40S,  409 

Rack  Bent,  lease  or  tenancy-agreement  at,  186, 189 

Bailwat,  lease  of  rolling  stock  of,  3 

Bate, 

deduction  of,  from  rent,  231,  884,  388 

statutory,  384 
divided  between  landlord  and  tenant  under  local  Act,  386 
general,  384 

general  district,  liability  for,  384 
new,  386 
poor,  383 

Bates  and  Taxes, 

action  by  landlord  for,  396 

construction  of  agreements  as  to,  386,  389 

deduction  of,  883 

demand  for,  not  necessary,  396 

express  agreement  as  to,  385 

liabiUty  for,  382 

present  and  future,  39o 

Rating, 

of  house  let  in  tenements,  384 

of  owners,  383,  384,  385 

of  plantations  and  mines,  383 

where  part  of  house  occupied  by  owner,  38  i 

Batification, 

of  contract  maHe  on  behalf  of  corporation,  22 
of  lease  by  infant,  8 

Beal  Estate, 

meaning  of,  in  Part  I.  of  Land  Transfer  Act,  1897... 61 
vests  in  personal  representatives,  450 

Real  Bepresentatives, 
distress  by,  254 
lease  by,  61,  62 
when  rent  payable  to,  223 

"  Beasonable  Wear  and  Tear  Excepted,"  155,  341,  379 

Bb-assignment, 

avoidance  of  liability  by,  440 

liability  of  successive  assignees  upon,  441 

to  original  lessee,  426 

to  whom  it  may  be  made,  440, 441 

Bebuild, 

covenant  to,  156,  157,  841,  3^ 
landlord  not  bound  to,  334 
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Bbceipt  for  Bent, 

evidence  of  new  tenancy,  502 
stamp  on,  479 

Beceiybb, 

agent  of  mortgagor,  253 
appointment  of,  by  mortgagee,  252 
distress  by,  253 

when  appointed  by  Court,  253 

appointed  under  Conveyancing  Act,  253 
goods  in  possession  of,  not  privileged  from  distress,  262 
guardian  in  the  nature  of,  9 
lease  by,  when  appointed  by  Court,  72 
liability  of,  for  illegal  distress,  253 

rent,  72 
not  liable  to  head-lessor  for  rent  or  outgoings,  416 
notice  to  quit  by,  476 
payment  of  rent  to,  243 
public-house  licences,  of,  36  i 

Becitals, 

may  constitute  covenants,  153 
when  inserted  in  lease,  131 

Bbgovebt  of  Land,  action  for,  574.    See  Land. 

Bectification  op  Lease,  192 

Beddendum,  150,  203 

Bb-entbt, 

demand  of  rent  before,  407.    See  Demand. 

how  affected  by  Conveyancing  Acts,  504 

not  necessary  for  forfeiture,  498 

notice  before,  214,  506 

proviso  for,  168,  214.    See  Pboviso  fob  Be-entbt. 

right  of, 

against  company,  328,  499 

for  a  condition  broken  is  not  assignable,  169 

not  dependent  on  reversion,  169 

to  whom  reserved,  169 
void  for  want  of  statutory  notice,  506 

Befbeshment  Stall  at  ezhibitioD,  rights  of  holder  of,  86 

Beoistbation, 

"  assurance,"  capable  of,  430 
of  aseignment, 

in  register  county,  185,  4221 

under  Land  Transfer  Acts,  186,  430 
of  further  charge,  430 
of  lease,  186-187 

in  register  county,  65, 183,  185, 186 

of  lands  in  Bedford  Level,  186 

under  Land  Transfer  Acts,  186 
of  writ  of  elegit,  70 
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Bbgistbation — continued. 
priority  under,  430 
title  to  leasehold  land,  of,  186,  187 

Belation  of  landlord  and  tenant,  requisites  to,  7S 

Re-letting, 

avoidance  of  lease  by,  487,  490,  499 

Belief  against  Fobfeitube,  169,  212,  214,  215,  503-51 1 
in  equity,  504,  510 
of  head-lease,  505 
on  non-payment  of  rent,  510 
on  other  breaches,  510 
right  to,  is  a  chose  in  <iction,  saleable  by  trustee  in  bankruptcy, 

504 
under  Conveyancing  Acts,  169,  504 

application  for,  505,  506,  508 

cases  excluded,  212,  509 

compensation,  505,  507,  508 

discretion  of  Court,  505,  506 

head-leases,  505 

mining  leases,  in  cases  of,  212,  509 

licences,  in  cases  of,  214,  509 

notice  to  remedy  breach,  504,  506,  507 

terms  of  relief,  505,  508 

when  granted,  505,  508 

when  lessee  must  apply,  508 

Kemaindebuan, 

agreement  by  tenant  for  life  enforced  against,  55,  111 
effect  of  acceptance  of  rent  by,  54,  55 

part  performance  of  tenant  for  life's  parol  agreement, 
55 
entitled  to  enforce  valid  contract  by  tenant  for  life,  50 
when  bound  by  covenant  or  contract  of  tenant  for  life,  55,  56 

Kemedies  for  breach  of  agreement,  115 

Bemoval, 

of  farm  buildings,  by  tenant,  522 
of  fixtures,  517,  523,  526,  529 

on  surrender,  492,  493,  527 
of  goods  under  execution,  316,  317 
of  produce  from  farm,  371 

of  trade  buildings,  &c.,  by  trustee  in  bankruptcy,  457 
of  trees,  380 

Bemunebation  Obdeb,  189 

Renewal  of  Lease,  o,  9 
contract  for,  113 
costs  of,  168 

covenant  for,  159,  166-168,  418 
construction  of,  159,  167 
by  trusteeF,  58 
under  power,  54 
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Benewal  of  Lease — continued, 
covenant  for — continued. 

on  payment  of  money,  168 

on  performance  of  covenants,  163 

perpetual,  166, 167 

runs  with  the  land,  436 
duration  of  renewed  lease,  168 
fires  on,  11 

in  name  of  trustee,  73 
leaning  against  perpetual,  167 
notice  of  intention  of,  167 
option  of,  419 
I>erformance  of  covenants,  when  condition  precedent  to,  150, 

168 
premium  on,  11 

sub-lessor's  covenant  to  do  his  utmost  to  procure,  114,  418 
surrender  for  purpose  of,  493 
to  co-owner  with  infant,  73,  74.    And  see  Infants,  Married 

Woman,  Lunatic,  Ecclesiastical  Coeporations. 

Bent,  217-332 

acceptance  of,  7,  8,  23,  54 
action  for,  329 

eviction  a  defence  to,  236 

non-repair  by  landlord  no  defence  to,  236 

not  excluded  by  distress,  329 

new  lease,  329 

suspended  during  distress,  329 

where  lease  by  deed,  330 

not  by  deed,  330 
additional,  for  improvements,  219 

violation  of  provisions  of  lease,  227,  372 

when  construed  as  penalty,  227 
agreement  to  take  interest  on  arrears  of,  242 
amount  payable,  227 

certainty  of,  151 

''  net  rent,"  meaning  of,  152 

reduced,  228 

varying  with  price  of  wheat,  152 
ancient,  25 

apportionment  of,  238.     See  Appobtionment  of  Rent. 
arrear,  when  in,  249,  498 
arrears, 

interest  on,  242,  331 

limitation  on  recovery  of,  278 
in  agricultural  holdings,  279 

right  to,  on  death  of  lessor,  450 
assignment  of,  226 

attachment  of,  under  garnishee  order,  226 
best,  43,  50,  66,  70,  194 
claimed  as  damages,  8 
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Kent — continued, 
com,  217,  387 
dead,  203 

deductions  from,  229,  418.    See  Deductions  from  Bent. 
definition  of,  in  Settled  Land  Act,  1882.. .196 
demand  of,  221 

before  distress,  283 
"  lawfully  demanded,"  278 
^different  kinds  of,  in  mining  leases,  204 
distress  for,  150.     See  Distbebs. 
double,  568 

due  out  of  every  part  of  land,  160 
fire,  in  cases  of,  235 
fixed,  248 
forehand,  222 
guarantee  of,  179,  331 
in   respect  of    which  ad  valorem    stamp  duty    is  payable, 

177 
increased,  227,  248,  372.    See  Additional  Bent. 
id  an  incident  of,  lessee's  estate,  10 
minimum,  194,  203 

minings  50, 194,  195.    And  see  Mining  Lease. 
non-payment  of,  relief  from  forfeiture  on,  510 
payable, 

in  advance,  151,  220,  221,  241,  328,  330 
by  custom,  221 
distress  for,  249 
"  if  required,"  distress  for,  249 
notwithstanding  destruction  of  premises,  235 

by  fire,  235 

flood  or  enemy,  235 
non-repair  by  landlord,  236 
premises  imfit  for  use  or  habitation,  235 
user  of  premises  made  illegal,  235 
to  whom,  223 

after  assignment,.  226 
on  intestacy,  223 
to  real  representative,  223 
when,  220  222 
where,  223 

on  lease  by  sovereign,  223 
paynvent  of, 

after  assignment  of  reversion,  226 
before  rent  day,  effect  of,  222 
by  corporation,  effect  of,  95 
lessee  of  tithes,  235 
lodger,  234 
mistake,  226 
post,  242 
stranger,  324 
tenant  holding  over,  95 
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Kent — continued. 

payment  of — continued. 

by  underlessee,  415,  418 
compulsory,  252,  418 
covenant  for,  150,  153 
implied,  151 

lessee  liable  npon,  after  assigning  lease,  153 
evidence  of  attornment,  243 

title,  243 
first  payment,  when  due,  151 
how  made, 

bill  of  exchange,  effect  of  taking,  212 
by  cheque,  243 
in  cases  of  intestacy,  223 
lodger,  by,  268 
on  the  rent-day,  223 

tenancy  from  year  to  year,  when  created  by,  81,  94-96 
time  for,  151 

construction  of  stipulations  as  to,  221 
to  agent,  224,  243,  244 

grantor  after  grant  of  reversion,  226 
lessor  after  mortgage  of  reversion,  223 
mortgagee,  224,  225,  251,  252 
mortgagor,  224,  251,  252 
one  of  co-owners,  225,  226 
person  not  entitled,  226 
receiver,  243,  252 

third  person,  authority  for,  226,  253 
payments  which  are  not  rent,  214,  218-220 

"  over  and  above  "  rent,  220 
penal,  249 
peppercorn,  53 

properly  so  called,  214,  21&-220,  247 
proviso  for  re-entry  on  non-payment  of,  173,  214 
rack-rent,  186 
recovery  of, 

after  ejectment  for  forfeiture,  236 
effect  of  landlord's  entry  on,  237 
when  paid  to  mortgagor,  224 
remedies  for  recovery  of, 
action,  244 

agreement  to  suspend,  242 
distress,  244.     See  DiSTasss. 
on  bankruptcy  of  tehant,  323 
execution  against  tenant,  316 
winding-up,  326 
remittance  of,  by  post,  242 

representation  as  to  person  entitled  to  receive,  226 
^es^r  ration  of,  150,  217 
additional,  219,  227 
by  way  of  royalty,  203,  218 
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Bent — continved. 

reservation  of  continiied. 

in  lease  by  tenant  for  life,  43 

mode  of,  150,  152,  217,  218 

of  several  rents,  150 

on  assignment,  250 

out  of  what  property  reserved,  150 

to  whom  to  be  reserved,  152 

to  a  stranger,  effect  of,  152,  220 

what  may  be  reserved,  217,  218 
need  not  be  money,  217 
royalty  may  be,  204 
set-off  against,  228,  229 
speciality  debt,  is  equal  to,  242 
specific  performance  with  abatement  of,  116 
Statute  of  Limitations  as  to,  331 
sit^ension  of  payment  of,  153,  156,  235,  242 

on  destruction  by  fire,  235 
distress,  244 
eviction,  236 

provision  for,  235 
tender  of,  on  distress, 

before  seizure,  278,  283 

to  whom  to  be  made,  278 
tender  of,  to  agent,  224 
valuation,  to  be  fixed  by,  79 
wayleave,  204,  205 

Kent-chaboe, 

liability  of  tenant  for  years  for,  831 
within  what  time  recoverable,  279,  331 

Remt-sssvice  distinguished  from  rent-charge,  238 

Bepaib, 

agreement  by  landlord  to,  allow  a  sum  laid  out  by  tenant  in, 

228 
to,  its  effect  on  tenant's  liability,  334^ 
335,  337 
at  joint  expense  of  lessor  and  lessee,  345 
effect  6f  express  agreement  for,  333 
breach  of  covenant  to,  337,  531 
action  for,  347 
continuing  breach,  338,  503 
liability  of  assignee  to  lessee  for,  448 
measure  of  damages  for,  346 

after  expiration  of  term,  347 
during  currency  of  term,  346,  443 
breach  of  covenant  to  keep  in,  338 
by  mesne  lessee,  342 

commencement  of  lessee's  liability  for,  343 
common  staircase,  of,  334 
contribution  by  tenant  in  common  to  expenses  of>  333 
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Rbpa  IB — continued, 
covenant  to, 

by  lessor,  342,  344-346 
conditional,  342,  343 
construction  of  general,  336,  337 

special,  344,  345 
no  direct  specific  enforcement  of,  346,  373 
on  notice,  341, 449 
to  do  "necessary"  repairs,  337 
to  well  and  substantially  repair,  339,  344 
to  what  things  covenant  extends,  336,  840 
where  premises  burnt  down,  337 
covenant  to  keep  in  repair,  construction  of,  338,  339 

tenantable  repair,  340 
keep  and  leave  in  repair,  339,  340,  34'4 
leave  in  repair,  notice  not  required,  342 
put  into  repair,  337,  338 
yield  up  in  repair,  339,  341,  344,  529 
drains  and  sewers,  of,  336,  339,  345 
effect  of  lessor  doing  repair  himself,  342,  346 
entry  by  landlord  to,  345,  346 
execution  of,  to  satisfaction  of  surveyor,  343 
existing  buildings,  of,  340 
fences,  of,  375 
fixtures,  of,  341,531 
liability  of  underlessee  to  underlessor  for,  346,  417 

to  stranger  for  accident  due  to  want  of,  335 
notice  to  lessor  of  want  of,  345 
obligation  of  landlord,  333 

tenant  for  years  or  life,  333 
from  year  to  year,  332 
effect  of  express  agreement,  334 
of  old  premises,  336 
parol  promise  to,  129 
question  of  fact,  337 

*'  reasonable  wear  and  tear  excepted,"  341 
recovery  of  rent  during,  347 
right  to  take  materials  for,  343,  349,  378 
supply  of  timber  for,  342 
tenement  house,  of,  334 
where  landlord  occupies  part  of  premises,  334 

Eefaibing  Leases, 

granted  by  tenant  for  life,  46 

under  power,  52 
of  trust  property,  58 
under  Settled  Estates  Act,  1877... 50 

Replevin,  278,  307,  308 

action  of,  in  County  Court,  310 
in  High  Court,  310 
is  personal,  309 
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Sepleyin — continued, 
action  of — continued. 

new  trial  in,  312 
removal  to  High  Court  of,  312 
where  title  in  question,  310 
who  may  bring,  809 
appeal  from  County  Court  in,  812 
bond  in, 

amount  recoverable  on,  309,  310 

approval  of,  by  County  Court  registrar,  309,  310 

condition  of,  310 

how  broken,  311 
form  of,  310 
damages  in,  309 
effect  of,  308 

extension  of  time  for,  301,  302 
nature  of,  308 
notice  of,  809 
proceedings  in,  309 
sureties  in,  311 

discharge  of,  310 
time  for,  301,  302 

warrant  in,  issue  and  execution  of,  311,  312 
when  it  lies,  308 

distress  must  be  wrongful,  308 

Refkesbmtation, 

as  to  state  of  premises,  130,  355 

by  infant  lessee  that  he  is  of  full  age,  10 

Reputed  Ownership  of  Lessee,  trade  fixtures  not  within,  531 

Rescission, 

of  contract,  parol  evidence  to  prove,  121 
lease,  192 

Rescue  of  Goods  Distrained,  271,  307 
remedy,  271,  290,  294,  307 
when  lawful,  295,  308 

Ebsbrvation,  141-145 

construction  of,  141,  143 
distinguished  from  exception,  141 
implied,  of  easement,  139, 142 
in  derogation  of  grant,  140 
in  mining  leases,  203 
nature  of,  141 

of  incorporeal  rights,  effect  of,  141 

mode  of,  142 
of  game,  406,  408 
of  rent,  150.     See  Rent. 
of  right  of  entry,  408 

hunting,  shooting,  &c.,  410 
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BssEBTATiON — Continued. 

'  of  right  to  work  minerals,  144,  145 
separate,  179 
void  for  uncertainty,  142 

Bebidential  Flats,  439 

BssTRAiNT  OP  Trade,  covenant  in,  357 

BESTBICmONS, 

arising  from  disability,  3 

limited  interest,  40 

Bestrictive  Covenants,  867,  416,  417,  437,  439 

Besumftion  of  Possession, 
provisions  for,  174 
under  Agricultural  Holding  Act,  474 

Bbvebsion,  444,  448  • 

action  by  assignee  of,  444,  445 
assignment  of,  by  operation  of  law,  266 
by  estoppel,  415 
grant  of,  ^^,  496 

effect  on  tenancy  at  will,  464 

grantee  may  avail  himself  of  notice  to  quit  given  by 
predecessor  in  title,  475 

liability  of  lessor  after,  446 

notice  of,  226,  444 

remedies  of  grantees,  365,  444,  445 
lessees,  445 
injury  to,  by  waste,  350,  353 
lease  in,  191,  236,  239 
legal,  251 

meaning  of,  in  32  Hen.  8,  c.  34,  446 
on  sub-lease  merged  in  fee,  485 
purchaser  of,  446 
rent  follows,  152 
seveiiance  of,  238,  448 

effect  on  covenants  and  conditions,  238,  448,  449 
lease  by  joint  tenants,  255,  256 
title  to,  113, 114 

what  is  sufficient  to  support  a  distress,  251,  252 
when  surrendered  or  merged,  next  vested  estate  to  be  deemed 

reversion,  250, 493 
where  covenants  run  with,  160, 161,  365,  444,  449 

Bevebsionart  Estate, 

rent  and  benefit  of  covenants  go  with,  448 
severance  of,  448,  449 

Bevocation  of  licence,  87, 88 

BiQHT  OF  Common,  lease  of,  125 

BiOHT  OF  Entry,  190,  191,  328,  342,  408,  570 
when  barred,  570 
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BioHT  OF  Spobtino,  lease  of,  126,  403 

BiQHT  OP  Way, 
lease  of,  125 
uncertainty  as  to,  128 

BoLLiNo  Stock,  leases  of,  3 

EooMs  IN  A  House, 
lease  of,  134 
rent  of  part  of  a  room,  152,  218,  219 

KoTALTY,  151,  208,  212.    And  see  Mining  Lease. 

Running  with  Land,  covenants,  431,  433-438,  442,  446,  450 

Saints'  Days,  according^  to  new  style,  128 

Sale, 
^       of  lease,  contract  for,  426 

rights  as  to  title  on,  427 
under  distress,  295,  301.    See  Distress. 

Sanitary  Authority  may  acquire  and  let  land  for  allotments, 
34,36 

Scale  Fee, 

in  case  of  lease  at  premium,  190 
when  applicable,  189 

Scheme, 

for  letting  charity  property,  38 
leasing  powers  in,  37 

School, 

whether  a  business,  357 

an  offensive  business,  361 

School  House,  assurance  of  land  for,  36 

Seal, 

corporation,  of,  182 
instruments  not  under,  79 
licence  under,  37 
on  execution  of  lease,  182 

Seizure 

of  goods  under  distress,  how  made,  285,  286 
requisites  to,  285,  286.    See  Distress. 

Servant, 

occupation  by,  88 

service  of  notice  to  quit  upon,  477 

Service, 

of  notice  of  distress,  249 
to  quit,  477 

remedy  breach,  507 
given  by  landlord,  477 
tenant,  478 
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Set-opp, 

against  bankruptcy  trustee,  457 
against  rent>  228,  238 

general  rule,  228 

in  action  for  rent,  229 

pleading,  229,  234 

Settled  Estate, 

entitled  to  benefit  of  damages,  161 
leases  of,  41,  48 

by  husbands  entitled  in  right  of  wives,  16,  17  . 
lunatics,  13 

married  women,  14,  17, 18 
tenants  for  life,  41.    And  see  Life,  Tenant  fob. 

"  Settled  Land,"  41,  47 

Settlement  by  way  of  trust  for  sale,  47 

Severance, 

of  reversion,  238,  255,  448.     See  Beversion. 
tenements,  implied  grant  of  easement  on,  139 
Sewers,  repair  of,  339 
Sewers  Rate, 

deduction  of,  from  rent,  231,  383,  387 
tenant  liable  to  pay,  under  reservation  of  net  rent,  152 
Sewing  Machines  exempt  from  distress,  265 
Sheriff, 

action  by  landlord  against,  319,  320 

duty  of,  on  execution  against  tenant,  317,  318 

liability  of,  where  claim  for  rent,  319 

may  dispose  of  produce  subject  to  agreement  to  expend  it  on 

land,  263,  374 
not  to  sell  clover  or  artificial  grass  growing  under  standing 

com,  369 
not  to  sell  off  straw,  turnips,  or  manure  in  any  case,  or  hay, 

&c.,  contrary  to  covenants,  373 
notice  to,  of  covenants  against  removal  of  produce,  374 
possession  of,  must  be  continuous  to  prevent  distress,  262 
sale  of  produce  by,  263,  373 
to  send  notice  by  post  to  landlord  and  his  agent,  stating  that 

produce  has  been  seized,  374 
undertaking  by,  to  pay  one  year's  rent,  320 

Ship,  distress  on,  260 

Shooting  and  Sporting, 

agreement  for  lease  of  right  of,  106 
leases  of  rights  of,  2,  126 

Shop,  breach  of  covenant  by  conversion  of  premises  into,  363, 366, 367 

"  Shorts  "  Clause  in  mining  leases,  205 

Signature, 

of  memorandum,  ItO 
whether  essential  to  lease,  182, 183 
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Small  Holdings,  43 


Skall  Tenehents, 

recovery  of  poBsessioii  of,  before  justices,  578 

in  County  Court,  577 

Solicitor, 

costs  of  lessor's  and  lessee's,  188, 189 

delivery  to,  of  escrow,  188 

lease  to,  by  client,  73 

liable  in  damages  for  wrongrful  distress,  253 

undertaking  to  pay  rent,  298 

SovsBEiGM,  leases  by  infant,  6 

Spscial  Indossement  in  action  to  recover  land,  574 

Specific  Pbbfobmance, 
action  for,  116 

defences  to,  116-120 
delay,  120 

fraud  or  misrepresentation,  119 
hardship  or  unfairness,  119 
incompleteness,  117 
mistake,  120 
misunderstanding,  120 
uncertainty,  115, 118 
want  of  mutuality,  117,  118 
agreement  for  lease,  of,  116, 117,  125,  414,  482 

by  tenant  for  life  for  lease  under  power,  of,  56 
to  work  collieries,  of,  210 
building  agreement,  of,  116, 119 
contract  for  assignment,  of,  423,  424 
damages  in  lieu  of,  or  in  addition  to,  121, 122 
discretionary,  116 

distinguished  from  olher  specific  relief,  122 
effect  of  agreement  to  let  capable  of,  coupled  with  possession 

given  and  taken,  81,  82,  247 
jurisdiction  of  County  Court  in,  82,  111,  116 
of  rectified  contract,  120 
parol  agreement,  of.  Ill 
parol  variation,  with,  120 
part  performance,  in  cases  of.  111,  119 
plaintiff's  conduct  in  relation  to,  119 
when  ordered,  116, 117 

against  executors,  121,  452 
remainderman.  111 
trustee  in  bankruptcy,  121 
not  against  bankrupt  i)ersonally,  121 
infant,  or  by  infant,  118 
of  covenant  to  repair,  346 
where  intended  lessee  has  committed  breaches,  509 
with  abatement  of  rent,  116 
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Specific  Belief  on  executed  contracts,  122 

Spibitual  Cobpobation,  lease  by,  24.    And  see  Ecclesiastical 
cobpobations. 

Spobtino, 

construction  of  covenant  for  quiet  enjoyment  in  lease  of 

ezclusive  right  of,  403 
coTenant  in  lease  of,  446 
demise  or  reservation  of  right  of,  410 
rights,  injunction  against  interference  with,  122 

notice  to  determine,  466 
grant  of  leave  to  hunt  over  premises,  410 
special  agreements  relating  to,  411 

Staup, 

actual  consideration  determines,  178 

adhesive  stamp,  where  duty  may  be  denoted  by,  175,  176,  179 
agreement  for  sale  subject  to  yearly  tenancy,  on,  180 
denoting,  182 

effect  of  misstatement  of  consideration,  178 
non-stamping,  180 

ruling  in  favour  of  sufficiency  of,  180 
facts  showing  liability  for,  to  be  set  forth,  178 
fresh,  where  necessitated  by  alterations,  184 
insufficiency  of,  180 
mere  proposal,  in  cases  of,  122 
on  acceptance  in  writing  of  verbal  offer,  122 
agreements,  122, 123 
appraisements,  301 
assignments,  428 
authority  to  distrain,  281 
counterparts,  123,  180 
duplicates,  180 
leases,  132 

amount  of,  175 

made  after  and  in  conformity  with  stamped  agree- 
ment, 123,  177 
scale,  175,  176 
when  chargeable,  175,  176 
where  contract  for  sale  of  fixtures,  179 
letting  of  different  properties,  178 
option  of  purchase,  179 
stranger  covenants  for  rent,  179 

guarantees  penalties,  179 
memorandum  indorsed  on  lease,  184 
mining  leases,  212 
minutes  of  terms  of  letting,  123 
receipt  for  rent,  479 
replevin  bond,  310 
sale  of  lease,  428 

undertaking  for  continuance  of  distress,  306 
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Stamp — continued. 
on  surrender,  485 
penalty  for  non-stamping,  180 
special  provisions  as  to  amount  of,  177 
time  for,  179 

stamping  after  due  date^  3  80 
where  agreement  approved  by  solicitors,  but  not  signed,  123 
instrument  relates  to  distinct  matters,  178 

Statute  of  Frauds, 

agreement  to  pay  additional  rent,  220 

collateral  parol  agreement  not  within,  107 

contract  for  assignment,  426 

description  of  parties,  109 

does  not  prevent  proof  of  fraud,  120 

fourth  section  of,  105, 129,  426 

enforcement  of  contract  by  party  who  has  not  signed  it,  118 

exceptions  from,  106 

how  a  case  may  be  taken  out  of,  105 

lease  by  deed  not  within,  124 

parol  leases,  as  to,  124 

requires  memorandum   to   be  signed   only  by  party  to  be 

charged,  104,  110 
signature  of  memorandum  by  agent,  110 
third  section  of,  as  to  assignments,  428 

as  to  surrenders,  486,  489 

Statute  of  Limitations,  331,  332,  570 
acknowledgment,  operation  of,  573,  574 
adverse  title  by  receipt  of  rent,  573 
as  to  recovery  of  rent,  331 
bar  to  right  of  entry  or  action,  570 
in  case  of  tenancy  at  wiU,  570 

for  term,  572 

from  year  to  year,  571 
lessee  cannot  claim  title  during  currency  of  lease,  573 
surrender,  effect  of,  573 
title  under,  570,  572,  573 
trespasser,  573 

Statutes  Cited.     See  Table  of  Statutes,  p.  xcix 

Statutory  Power,  land  taken  under,  447 

Steward, 

entry  by,  whether  sufficient  memorandum  in  writing,  110 
power  of,  to  lease,  70 

Stranger, 

action  to  recover  land  by,  576 

adverse  title  of,  573 

liability  to,  for  accident  due  to  want  of  repair,  335 

paying  off  distress,  324 
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Stbangbb's  Goods, 

distress  upon,  245,  246,  249,  257,  288,  294 
removal  of,  to  avoid  distress,  274 

Stsaw,  construction  of  agreements  relating  to,  371 

Sub-demise,  mortgage  by,  416,  421 

Sublease, 

effect  on,  of  holding  over  by  mesne  tenant,  95 
merger  of  reversion  on,  250.    And  see  Undeblease. 

Sublessee,  113,  364.    And  see  Undeblessee. 

SUBLESSOB, 

breach  of  covenant  for  quiet  enjoyment  by,  403 
covenanting  to  do  his  utmost  to  procure  renewal,  115 

indemnify  sublessee  against  head-rent,  159 

Subletting,  restraint  on,  115 

SuBBOGATiON,  right  of,  in  insurance,  382 

Subsidence, 

damages  for,  200,  210 

due  to  excavation  made  before  lease,  200 

SUB-TEBM,  114 

"  Suffer  to  be  Done,"  364 

suffebance,  tenancy  by, 
admission  of,  175 
carries  no  right  to  assign,  119 
determination  of,  462 
effect  on,  of  assent  by  owner,  90 
payment  of  rent,  91 
not  against  Crown,  91 
tenant  cannot  underlet,  413 
what  is,  90 

instances  of,  90 

*'  SUMMEBLEAZES,''  406 

Supplies,  agreement  for  taking,  866 

SuppoBT,  implied  reservation  of  easement  of,  142 

Surety  fob  Rent, 

how  discharged,  457 

not  entitled  to  distrain,  250 

original  lessee,  441 

Surface, 

lease  of,  2,  42 

mining  lease  of,  apart  from  minerals^  196, 197 

right  to  let  down,  200,  203 

support  of,  200 
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Sdsbendbb  of  Tebm, 

by  operation  of  law,  487,  488 
cancelling  of  lease,  491 
Crown  lands,  in,  31 
effect  of>  on  covenants,  493 

right  of  distress,  250 

entry  (Statute  of  Limitations),  573 
to  remove  fixtures,  492,  493 
rights  of  third  parties,  492 
nnderlessees,  493 
when  followed  by  voidable  lease,  487 
express,  485 

must  be  by  deed  or  writing,  486,  487 
to  leasehold  reversioner,  .485,  486 
legal  tenant  for  life,  486 
for  purpose  of  renewal,  valid  without  surrender  of  underlease, 

403 
how  it  differs  from  a  forfeiture,  492 
implied,  487 

acts  which  may  constitute, 

acceptance  of  new  lease  or  tenancy,  487,  490 

tenant,  487,  490 
attornment,  490 

creation  of  relation  inconsistent  with  tenancy,  487,  491 
delivery  of  possession,  487,  400 
exchange  between  two  tenants,  491 
of  leases  under  Settled  Estate  Act,  1877... 50 
mesne  lease,  effect  on  right  of  distress,  250 
mining  lease  under  Settled  Land  Acts,  195 
operation  of,  492 
•     recovery  of  rent  after,  492 
removal  of  fixtures  on,  527 
retention  of  lease  by  lessee  on,  187,  489 
stamp  duty  on,  485 
to  tenant  for  life,  45 
validity  of,  5 

SuBVETOB,  charges  of  lessor's,  189 

Suspension  op  Eent, 
on  distress,  244 

eviction  from  part  of  premises,  2£6 

Tail,  Tenant  in, 
lease  by,  40,  41 

after  possibility  of  issue  extinct,  48 

lanatic,  11 

voidable  when  not  under  statute,  55 

Taxation,  third  party  order  for,  188 

Taxes, 

agreements  relating  to  property  tax,  385 
construction  of  agreements  as  to,  386,  389 
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Taxes — continued, 

express  agreements  as  to^  385 

fresh,  388 

liability  to  pay,  where  there  is  no  express  agreement,  382 

taxes  which  fall  on  landlord,  385,  386 
parliamentary,  386,  387 

Technical  Tebms,  parol  evidence  to  explain,  128 

Telephone,  agreement  for  nse  of,  176 

Tenancy, 

creation  of,  2 
determination  of,  462 
different  kinds  of,  90 

at  will,  91-93.    And  see  Will,  Tenancy  at. 

by  sufferance,  90.    And  see  Sufferance,  Tenancy  by. 

durante  viduitatet  532 

for  life,  100 

a  term  of  years,  99,  100,  481 
from  year  to  year,  93-97.     And    see    Yeab    to    Year. 
Tenancy  from. 

Tenant, 

estopped  from  disputing  landlord's  title,  76 
estoppel  in  favour  of,  75,  76 

Tenant  for  Life,  4, 12, 17, 41-48,  111.    And  see  Life,  Tenant  for. 

Tenant  from  Year  tO  Year,  93-97.    And  see  Year  to  Year, 
Tenancy  from.  Year  to  Year,  Tenant  from. 

Tenant  in  Fee  Simple,  leases  by,  3 

Tenant  in  Tail,  11,  13,  14,  18,  40,  48,  55,  118.    And  see  Tail, 
Tenant  in. 

Tenant  pur  autre  vie,  77 

Tenant  Eight, 

action  to  enforce,  535 
assignment  of,  535 
incidents  of,  535 
when  it  arises,  533,  535 

Tenants    in    Common,    63,    64,    160,    333.      And    see    Common, 
Tenants  in. 

Tenants'  Compensation  Act,  1890,  object  and  provisions  of,  560 

Tender, 

of  amends  before  action  for  irregular  distress,  316 
rent,  224,  278,  498.     See  Rent. 
after  impounding,  295,  298 

seizure,  298,  307 
before  seizure,  278,  283 
by  lodger,  299 
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Tendeb — continued. 
of  rent — continv^ed. 

by  owner  of  agisted  cattle,  297 

legal,  299 

must  be  unconditional,  299 

on  distress  of  growing  crops,  299 

under  protest,  299 

Tenements, 

house  let  in  separate,  384 
meaning  of,  136 
severance  of,  139 

Tebh  of  Lease,  108, 145 

commencement  of,  145, 146 

agreement  must  fix,  108-110 
ascertainment  of,  110 
from  impossible  date,  146 
where  no  date  specified,  110 

Tebm  op  Years,  99 

tenancy  for,  99,  481.    See  Yeabs,  Tenancy  kok. 

Tebxs,  new,  103 

Theatbb, 

lease  of  stalls  or  boxes,  2 
use  of  refreshment  bars,  422 

"  Thebeabouts,"  meaning  of,  186 

"  Thebewith  Used  and  Enjoyed,"  construction  of,  138 

Thibd  Pabty  order  for  taxation,  188 

"  Thousand,"  meaning  of,  by  local  usage,  128 

Tied  House, 

covenant  held  to  be  a  clog,  163 
rights  of  lessor's  assigns,  366,  366 
stipulations  relating  to,  363,  365 

Tillages,  compensation  for,  533 

Tiif  BBB,  348,  349,  377 
custom  as  to,  378 
exception  of,  143 

right  of  tenant  to  take  for  repairs,  349 
supply  of,  for  repair,  342 
windfalls  of,  378 
And  see  Tbees. 

TiTHB  Bent  Chaege, 

deduction  of,  from  rent,  232,  383 
payable  by  owner,  232,  383,  386 

Tithes, 

grant  of,  to  owner  of  land,  125 
lease  of,  2,  25,  52, 125 
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Title, 

evidence  of,  243 

failure  of  vendor  to  rnake^  428 

implied  covenant  for,  397 

registration  of,  186,  187,  430 

right  of  purchaser  to,  on  sale  of  lease,  427 

intending  lessee,  113,  114 
under  Statute  of  Limitations,  570 

TiTLB  Deeds, 

cannot  be  distrained,  2p7 
the  sinews  of  the  land,  434 

Tolls, 

agreements  for  letting,  126 

leases  of,  2,  25 

meaning  of,  in  Settled  Land  Act,  1882...  196 

ToBT,  action  for  damages  founded  on,  141 

Tbadb, 

contracts  in  restraint  of,  168,  357 
covenants  (igainst,  357 

construction  of,  357 

offensive  or  noisome  trades,  361 

particular  trades,  358 

Trade  Fixtures,  518 

not  in  reported  ownership  of  lessee,  531 
taking  of,  under  compulsory  purchase,  520 
when  removable,  518,  519,  520 

as  against  mortgagee,  520-522 
by  nnderlessee,  520 

Trade  Unions,  leases  by  and  to,  36 

Transfeb  of  interest  in  land,  426 

Trees, 

construction  of  covenants  relating  to,  379 
distress  on  trees  and  shrubs,  257,  261 
exception  of,  143,  349,  380 

excepted,  lessee's  liability  to  protect,  349  ^ 

lessee's  right  to  fell,  for  working  mines  or  repairs,  211,  378 

property  in,  as  between  landlord  and  tenant,  377  ^ 

landlord  and  third  person,  378  « 

bushes,  378 
windfalls  of  trees,  378 
removal  of,  144,  380, 519 
waste  by  cutting  down,  348,  349,  378 
what  are  timber,  348,  377,  378.    And  see  Timber. 

Trespass,  Action  of, 

arrears  of  rent  claimed  as  damages  in,  8 

for  unlawful  entry,  284 

only  maintainable  after  entry,  192 

Trespasser,  acquisition  of  title  by,  573 
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T&T7ST  FOB  SA.LE,  lease  of  land  settled  on,  47 

Trustee  IN  Bankbuptct, 
lease  by  or  to,  73,  74 
may  disclaim  lease,  455.    See  Bankbuptct,  Disclaimer. 

dispose  of  lease,  notwithstanding  proviso  or  covenant 
against  assignment,  421 
re-assigament  by,  440 
what  property  vests  in,  454,  455.    And  see  Bankbuptct. 

Trustees, 

accepting  lease  on  behalf  of  club,  59 

appointment  of,  for  purp33e3  of  Settled  Land  Acts,  44 

breach  of  trust  by,  58 

constructive,  74 

Ucue  by,  57 

all  must  join  in,  58 

mining,  53 

improper,  to  lessee  with  notice,  set  aside,  58 

of  properties  held  on  separate  trusts,  58 

repairing,  58 

with  option  of  purchase,  58 
right  of  renewal,  58 
lease  to, 

by  cestui  que  trust,  73 

indemnification  against  liability  under  covenants,  59 

liability  of  trustee  to  lessor,  58,  59 
liability  of,  as  assignees  of  term,  432 
notice  to,  of  lease  by  tenant  for  life,  44 
renewal  of  lease  in  name  of,  73 

Trustees  of  Charities,  leases  by  and  to,  37-39 
Trustees  for  Sale,  lease  by,  58 

Uncertain  Interest, 

continuance  of  tenancy  where  landlord  entitled  for,  532 
right  to  emblements  in  cases  of,  531 

Uncertaintt, 

a  defence  to  action  for  specific  performance,  118 
written  instrument  void  for,  149, 150 

Underlease,  412-418 

agreement  for,  114,  413 

rights  under,  41 7J 

subject  to  head-lessor's  approval,  414 
by  executor  or  administrator,  60 
covenant  by  husband  to  grant,  20 
covenants  to  be  inserted  in,  414 
covenant  to  repair  in,  417 

damages  on,  417 

when  it  is  a  covenant  of  indemnity,  417 
distinguished  from  assignment,  413,  414 
from  assignee  of  lease,  416 
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U  NDERLE  ABE — Continued. 

of  wife's  leasehold  property,  20 

provision  against  assigning  in,  413 

renewal  of,  166,  418 

sale  of,  as  lease,  427,  428 

surrender  of,  not  necessary  on  surrender  of  original  lease  for 

purpose  of  renewal,  498 
what  constitutes,  414,  415 

TJnderlesssb, 

acceptance  of,  as  tenant,  401 

advertising  for,  414 

breach  of  covenant  by,  364,  367 

deduction  from  rent  by,  of  payments  to  lessor,  418 

duty  of,  to  examine  head  lease,  114 

effect  of  holding  oyer  by,  566 

forfeiture  as  against,  417,  405,  505 

implied  agreement  by  his  landlord  to  protect  him  from  superior 

landlord's  distress,  308 
injunction  against,  416 
is  not  servant  or  agent  of  underlessor,  364 
liability  of, 

for  repairs,  346,  417 

of  underlessees  inter  se,  418 

to  lessor,  415 

for  rent,  415,  416 
in  equity,  440 
on  covenants  in  lease,  416 
to  underlessor,  346,  416,  417 
may  take  emblements,  532 
not  affected  by  surrender,  403 
notice  to,  of  covenants  in  lease,  346,  416 
recovery  by,  of  compensation  for  misdescription  of  term,  114, 

115 
relief  of,  against  forfeiture,  505 
repudiation  by  intending,  115 
when  bound  by  covenants  in  leasCj  416 
And  see  Sub-lessee. 

Underlet, 

contract  to,  for  forbidden  purpose,  414 

covenants  relating  to  underletting,  413,  414,  510,  511 

breach  of,  413,  414,  510,  511 

construction  of,  413 

forfeiture  for  breach  of,  510,  511 
lessee  forbidden  to  underlet  without  consent,  413 
right  to,  412 

Undivided  moiett  of  mineral  property,  agreement  to  let,  117 

Univbrsities,  leases  by,  30 

Unlawful  Purpose,  lease  for,  354 

Unopened  mines  or  quarries,  211,  212 
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Usage,  369.    See  Custom. 


Use  and  Occupation, 
contract  for,  235 
of  premises  unfit  for  habitation,  235 

Use  and  Occupation,  Action  fob,  227,  236,  247,  248 
against  execator,  452,  453 

against  person  in  possession  under  contract  of  sale,  92 
damages  in,  330 
entry  necessary  for,  192,  330 
for  increased  rent,  2.52 
when  it  lies,  247,  248,  330 
when  tenant  enters  under  parol  agreement,  but  does   not 

occupy  for  whole  of  term,  106,  330. 
where  written  agreement,  330 

Use  of  Pbbmisbs, 

covenants  as  to,  357»  359 

continuing  breach  of,  358 

enforcement  of,  357,  366 

permitting,  for  competitive  business,  359 

user  by  lessor,  359 
for  unlawful  or  immoral  purpose,  353,  354 
when  waste,  348 

Usual  Covenants,  114, 154-157, 168 

covenants  held  not  to  be,  154, 156,  157 
in  lease  of  public  house,  154 
what  are,  154,  155,  206 

for  quiet  enjoyment,  155 
how  determined,  154, 155, 157 
provision  for  lessor  to  view  state  of  repair,  155,  206 
to  keep  and  deliver  up  in  repair,  155 
pay  rent  and  taxes,  155 

Usual  Pbovisions  in  mining  leases,  206,  207 

Valuation 

as  a  condition  precedent,  159,  536 
of  away-going  crops,  535 
rent  to  be  fixed  by^  79 

Vabiance  between  lease  and  coimterpart,  181 

Vabiation,  parol,  106,  227 

Vendob  of  lease,  disclosure  by,  427 

Vesting  Obdsb, 

jurisdiction  to  decide  question  of  merger  on  application  for, 

459 
on  disclaimer,  459 

liability  under,  459,  460 
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Void, 

construed  to  mean  "  voidable/'  214 
contract  as  to  taxes,  &c.,  385,  386 
lease  by  charity  trustees,  36 

by  or  to  corporation,  22,  23,  26 

effect  of  payment  of  rent  under,  26 

incapable  of  confirmation,  49,  54 

lessee  being  an  infant,  10 

lessor  being  an  infant,  6 

of  married  woman's  freeholds,  10 
proTiso  that  term  shall  become  or  be,  496 

Voidable  Liease, 

confirmation  of,  7,  8,  19 

by  or  to  corporation,  23 

by  tenant  for  life,  43 

granted  by  infant,  6,  8 

of  married  woman's  freeholds,  19 

Waiveb, 

of  a  breach  of  covenant,  503 
of  disclaimer,  501 
of  double  value,  568 
of  forfeiture,  499 

acts  amounting  to,  500 
action  for  rent,  501 
advice  by  landlord,  after   forfeiture,    to    purchase 

interest  of  lessee,  496 
agreement  for  new  subsequent  term,  502 
demand  of  rent,  501 
distress,  501 
notice  to  repair,  502  ,^ 

receipt  of  rent  due  since  forfeiture,  381,  500,  602 
recital  of  existence  of  tenancy,  502 
where  breach  of  covenant  causing  forfeiture  is  con- 
tinuous, 501,  502,  503 
effect  of,  342 
^     of  notice  of  disclaimer  by  lessor,  10 
of  intention  to  lease,  44 
of  notice  to  quit,  479,  543 

by  acceptance  of  rent,  479 
by  demand  of  rent,  480 
by  distress,  479 
by  holding  over,  480 
by  second  notice  to  quit,  479 

consent  of  both  parties  requisite  to  withdrawal  of  notice 
to  quit,  480 
of  right  of  action  for  excessive  distress,  305 
of  want  of  mutuality,  118 
statutory  restriction  of  effect  of,  503 

"  Walkino  Possession,"  307 
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Wall,  ownership  of,  377 

Wabd,  lease  by,  to  guardian,  73 

Wabrant, 

for  recovery  of  possession,  680 

liability  for  proceeding  under,  581 
of  distiess,  281 

express  indemnity  to  bailiff,  282 
implied  indemnity  to  bailiff,  282 
to  replevy,  311 

Wabbanty, 

how  executed,  355 
verbal,  130 

Wabben, 

effect  of  grant  of,  135 
lease  of,  126 

Waste,  211,  348-353 

m 

action  for,  352 

damages  in,  352 
injunction  against,  350,  353 
in  relation  to  mines,  211 
kinds  of, 

equitable,  348 
meliorating,  350 
permissive,  333,  348,  351 
voluntary,  348 

by  acts  of  destruction,  348 

cutting  down  trees,  34S,  349,  378 
opening  mines  or  quarries,  27,  211,  212 
by  changing  nature  or  alteration  of  demised  prenuses, 
849,350 
taking  away  fixtures,  517,  518 
lease  without  impeachment  of,  348 
liabiUty  of  lessee  for,  351,  352 

yearly  tenant  for,  333 
only  of  thing  demised,  349 
proviso  for  re-entry  on  commission  of,  174 
tenancy  at  will  determined  by,  351,  464 

Waste  Land,  strip  of.  included  in  demise,  134 

Wastes,  approvement  and  letting  of,  3 

Wateb,  meaning  of,  in  grant,  135 

Watebcoubse,  exception  of,  142 

Wat,  Bight  op, 

cannot  be  acquired  by  prescription  by  tenant  against  tenant, 

137 
grant  or  reservation  of,  138, 140 
implied  grant,  137,  140 
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Wat,  Bight  op — contintted. 
leases  of,  125 
uncertainty  as  to,  128 
under  what  words  it  will  pass,  137, 138 

Watleavb,  204,  205,  209, 445 

Weekly  Tenancy, 

claim  for  rent  on  execution,  321 
double  rent,  568 
holding  over,  566 
interest  of  tenant  under,  94 
liability  of  landlord  to  repair,  334 
notice  to  quit,  467 
expiration  of,  470 

Wife,  14-20.    And  see  Mabbied  Woman. 
service  of  notice  to  quit  on,  477 

Will,  Tenancy  at, 

creation  of,  84,  91, 184 

express,  91 

implied,  84,  91 

by  general  or  indefinite  letting,  92 

holding  over  during  treaty  for  new  lease,  92 

occupation  under  agreement  for  lease,  91 

purchase  agreement,  92 

trustee  by  cestui  qtte  trust,  93 

void  lease,  92 

from  permissive  occupation,  91, 184 

determination  of,  84,  463 

express,  463 

by  landlord,  463 

tenant,  463 

implied,  464 

by  assignment,  84,  420 

death  of  landlord  or  tenant,  464 

mortgagor,  465 
distress  on,  247 

reservation  of  rent  on,  93 

under  mortgagee,  84,  465 

determined  by  death  of  mortgagor,,  84,  465 

yearly  tenancy,  when  changed  to,  93 

Will,  Tenant  at, 
assignment  by,  420 
claim  of,  to  emblements,  531 
liability  of,  for  waste,  352 
obligations  of,  as  to  fences,  375 
right  of  entry  or  distress  against,  570 
underleases  by,  412 

Win  and  Work 

minerals,  power  to,  203 

(    97    ) 


\ 


INDEX. 

Windfalls  of  Timber,  property  in,  378 

Winding-up, 

apportionment  of  rent  in,  328 
distress  for  rent  in,  326 

by  mortgagee,  328 

leave  to  distrain,  327 

where  goods  mortg^aged  to  debenture  holders,  325 
distress  levied  before,  328 
preferential  debts  in,  328 
proof  for  future  rent  in,  329 
proviso  for  re-entry  on,  172,  173 
ri^ht  of  re-entry  on,  328,  499 

Witnesses, 

attestation  by,  183 

lease  by  deed  attested  by  two,  67 

Woods  and  Underwoods,  exception  of,  143 

Working  Men's  Dwellings, 

implied  condition  as  to  fitness,  355 
leases  for,  32,  33,  43 
liability  for  repair  of,  334 

Writ,  in  ejectment,  when  it  may  stand  in  place  of  demand  and 
re-entry,  498,  499 

Writing,   Memorandum  in,  107-110.      See    Memorandum    in 
Writing. 

Written  Agreement,  parol  variation  of,  106, 120, 126,  127 

Year  to  Year,  Tenancy  from,  93-97,  334 
assignment  of,  429 

circumstances  showing  intention  to  create,  93 
commencement  of,  in  implied  tenancy,  97 
creation  of,  94,  148 
express,  94, 148 

expressions  creating,  148 
impUed,  9i,  147 

by  acceptance  of  rent,  49,  54 

agreement  to  pay  yearly  rent,  93,  94, 147 
'-*  attornment  to  mortgagee  at  yearly  rent,  83  ^-""^ 
holding  over  and  paying  rent,  95 
payment  of  rent  by  mortgagee  in  xx>88eB8ion,  459 

to  mortgagee,  68 
under  agreement  for  lease,  81>  125 
determination  of,  465 
by  disclaimer,  481 

non-payment  of  rent,  466 
notice  to  quit,  465.    See  Notice  to  Quit 
implied  tenancy,  95 
tenancy  imder  void  lease,  471 
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Year  to  Year,  Tenancy  froh — contmued. 
distinj^uished  from  tenancy  at  will,  93 
pre=?umption  of,  how  rebutted,  95 
specific  performance  of  ag^reemcnt  for,  117 
termg, 

consistent  with  yearly  tenancy,  97 

inconsistent  with,  98 

of  implied  tenancy,  97 
under  corporation,  94,  95 

Year  to  Year,  Tenant  from, 
death  of,  450 
distress  by,  255 
entitled  to  emblements,  631 
liability  of,  for  holding  over,  566 

for  permissive  waste,  352 

for  voluntary  waste,  383 

to  repair,  332 

to  repair  fences,  375 
required  to  give  up  possession  on  compulsory  taking  of  the 

land,  98 
right  of  entry  or  distress  against,  57 1>  572 
right  to  underlet,  412,  414 

Years,  Tenancy  for, 
determination  of,  481 

distinguished  from  tenancy  from  year  to  year,  99 
forfeiture  of,  by  verbal  disclaimer,  481 
may  be  made  dependent  on  contingency,  99 
option  of  further  term,  100 
what  certainty  requisite,  99 

Years,  Tenant  for, 
death  of,  450 
liability  of,  for  permissive  waste,  332 

to  repair,  333 
right  of  entry  or  distress  against,  572 
right  to  underlet,  412 

"  Yielding  and  Paying,"  implied  covenant  under,  151, 153 
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